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Speech  by 
ROBERT  MORGAN 

Attorney  General  of  North  Carohna 

Wake  County  Bar  Meeting 
November  3,  1971 

It  is  always  difficult  for  a  person,  no  matter  what  profession  he  may 
be  in,  to  come  before  a  gathering  of  his  peers  and  make  a  speech.  This  is 
especially  true  when  the  topic  purports  to  be  a  fairly  scholarly  one,  such  as 
mine  is  today,  and  when  some  of  you  have  so  much  practical  experience  in 
the  very  area  of  the  law  that  I  will  be  commenting  upon. 

Nevertheless,  I  am  pleased  to  be  with  you  and  honored  that  you  would 
extend  to  me  another  invitation  to  meet  with  you.  As  I  indicated,  my  speech 
is  in  every  sense  of  the  word  a  "lawyer's"  speech,  not  designed  necessarily 
to  entertain  but,  hopefully,  to  inform  you  about  one  particular  function  which 
my  Office  performs. 

At  a  time  when  there  is  so  much  talk  about  consumer  protection,  the 
environment,  insurance  rates,  and  anti-trust,  I  thought  it  might  be  refreshing 
to  choose  an  area  of  activity  which  is  not  so  close  to  the  public  spotlight, 
yet  has  a  profound  effect  upon  individual  citizens  throughout  our  State. 

Let  me  begin  by  teasing  you  a  little.  I  wonder  how  many  of  you  can 
tell  me  what  the  following  people  have  in  common? 

*a  young  man  traveling  around  Eruope  in  a  sports  car  getting  an 
"education"  while  his  father  gets  a  tax  deduction  (or  could  before  the  1969 
Tax  Reform  Act); 

*a  retired  minister  in  this  State  -  or  his  widow  or  orphan  -  receiving 
a  monthly  check  for  a  bare  subsistence; 

*a  trustee  receiving  $10,000  a  year  in  this  State  for  opening  one  letter; 

*a  hospital  in  Raleigh  receiving  a  private  "grant"  to  conduct  an 
experimental  program  on  a  cUnic  for  the  poor; 

*a  trustee  sitting  in  a  $500  chair  at  a  large  conference  table,  receiving 
over  $40,000  a  year  for  going  to  ten  meetings; 

*a  young,  promising  adult  going  to  college  on  a  scholarship  or  loan. 


I  am  sure  many  of  you  have  guessed  that  all  of  these  people  are 
"beneficiaries"  in  one  way  or  another  of  charitable  trusts  -  or  "private 
foundations",  as  they  are  called  by  the  Tax  Reform  Act. 

Now  you  may  think  that  this  is  a  rather  narrow  area  to  use  as  the  topic 
for  a  speech  to  the  Bar  of  tliis  County.  However,  I  suspect  that  many  of  you 
have  been  connected  with  charitable  trusts  in  one  way  or  another. 

What  does  all  this  have  to  do  with  the  Attorney  General's  Office. 
Surprisingly  enough,  a  great  deal. 

The  Court,  in  Stemberger  v.  Tannenbaum,  273  N.C.  658  (1968),  stated 
that  "the  State  as  parens  patriae,  through  its  Attorney  General,  has  the  common 
law  right  and  power  to  protect  the  beneficiaries  of  charitable  trusts  and  the 
property  to  which  they  are  or  may  be  entitled." 

The  Court  went  further  to  quote  as  authority,  Am.  Jur.  on  Charities,  which 
states:  s  • 

"Because  of  the  pubUc  interest  necessarily  involved  in  a  charitable  trust 
or  gift  to  charity  and  essential  to  its  legal  classification  as  a  charity,  it  is  generally 
recognized  that  the  attorney  general,  in  his  capacity  as  representative  of  the 
State  and  of  the  public,  is  the,  or  at  least  a,  proper  party  to  institute  and 
maintain  proceedings  for  the  enforcement  of  such  a  gift  or  trust." 

North  Carolina  has  reinforced  the  mandate  of  the  common  law  by  imposing 
upon  the  Attorney  General  specific  statutory  duties  in  the  area  of  charitable 
trusts.  Article  4  of  Chapter  36  of  the  General  Statutes  provides  that  in  cases 
of  mismanagement  of  charitable  trusts,  the  Clerk  of  the  Superior  Court  is 
required  to  give  notice  to  the  Attorney  General  or  the  solicitor  who  represents 
the  county.  It  is  then  the  duty  of  the  one  so  notified  to  bring  an  action, 
in  the  name  of  the  State,  for  an  accounting  by  the  grantees,  executors,  or 
trustees  of  the  charitable  fund. 

The  Attorney  General  may  enforce,  by  a  suit  for  writ  of  mandamus,  any 
transfer  for  charitable  purposes.  Should  a  specific  charitable  purpose  become 
illegal,  impossible,  or  impracticable  of  fulfillment,  the  Attorney  General  may, 
where  the  settlor  or  testator  manifested  a  general  charitable  intent,  apply  to 
the  superior  court  for  an  order  requiring  administration  to  fulfill  the  general 
charitable  intent. 

In  an  action  against  the  trustee  of  a  charitable  trust,  upon  a  contract 
within  his  powers  as  trustee,  the  plaintiff  is  required  to  give  notice  by  mail 
to  the  Attorney  General  of  the  existence  and  nature  of  the  action.  Failure 
to  give  the  required  notice  bars  enforcement  against  the  trust  property  of  an 
ensuing  judgment  in  the  plaintiffs'  favor.  The  Attorney  General  may  intervene 
in  such  actions  to  contest  the  right  of  the  plaintiff  to  recover. 

The  statutes  requiring  the  Attorney  General  to  perform  certain  duties 


^fi  relative  to  charitable  trusts  should  not  be  construed  as  limitations  upon  his 
powers.  He  retains  extremely  broad  statutory  and  common  law  powers  in  this 
area  and  it  seems  that,  at  common  law: 

"Any  question  affecting  a  charitable  trust  may  be  brought 
before  the  court  by  information  in  the  name  of  the  Attorney 
General." 

The  Supreme  Court  of  North  Carolina  seems  to  have  adopted  this  broad  view 
in  its  statement  that,  where  charitable  trusts  are  concerned,  "If  the  Attorney 
General  is  not  a  necessary  party,  he  surely  is  a  proper  party." 

It  is  easy  enough  to  see,  therefore,  the  scope  of  responsibihty  which  falls 
upon  the  Attorney  General  in  North  Carolina.  It  is  easy  enough  to  see  that 
public  interest  requires  that  the  management  of  charitable  trusts  be  a  continuing 
concern  of  our  Office. 

Regardless,  charitable  trust  is  a  significant  area  of  the  law  for  me  as 
Attorney  General  and  for  you  as  members  of  the  legal  profession,  the  public, 
and  potential  beneficiaries  for  several  reasons.  Let's  look  at  some  of  them. 

First,  charitable  trust  administration  under  the  1969  Tax  Reform  Act  is 
typical  of  an  area  of  pubUc  concern  where,  for  lack  of  effective  action  on 
the  State  level,  the  federal  government  stepped  in  and,  in  my  opinion, 
over-reacted. 

State  Attorneys  General,  by  and  large,  were  not  effectively  supervising 
charitable  trusts  to  prevent  the  tax  dodge;  the  son-in-Europe  example  I 
mentioned  earlier;  the  once-a-year  meeting  where  already  wealthy  trustees  take 
an  unconscionably  high  fee  for  drinks,  dinner  and  passing  out  the  testator's 
accumulated  wealth  to  the  alma  mater  of  one  trustee;  the  hospital  where  the 
wife  of  another  does  charity  work,  or  to  the  development  of  a  park  across 
the  road  from  property  owned  by  another  trustee  (the  value  of  which 
incidentally  will  be  enhanced  considerably). 

The  truth  is  that  the  abuses  were  there;  that  the  states,  including  North 
Carolina,  decUned  to  act;  and  that  the  federal  government  stepped  in.  I  have 
said  on  many  occasions  that  I  am  a  proponent  of  State's  rights  but  that  state's 
rights  are  for  responsible  states.  We  can  hardly  be  heard  to  complain  when 
we  stand  by  and  allow  abuse  to  exist  unchecked  and  the  federal  government 
then  decides  to  legislate  in  the  area. 

As  is  so  often  the  case  in  such  situations,  the  legislation  which  evolved 
-  the  Tax  Reform  Act  -  took  on  a  punitive  cast.  Accumulations  of  income 
specifically  provided  for  by  the  testator,  often  with  the  best  of  intentions, 
are  now  questionable  under  the  new  federal  law.  Malfeasance  or  nonfeasance 
by    trustees  is  punished  by  penalties  and   fines  directed  against  the   trusts 
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themselves  -  a  contingency  far  from  the  mind  of  the  testator  himself.  Detailed 
IRS  reports  are  required  and  the  Attorney  General's  Office  is  the  depository 
for  copies  of  them. 

The  federal  Tax  Reform  Act  dictated  that  the  North  Carolina  trust  statutes 
be  amended,  taking  cognizance  of  the  requirements  of  the  federal  legislation. 
G.  S.  36-23.2  and  G.  S.  36-23.3  are  replete  with  references  to  the  new  Tax 
Reform  Act. 

Already  my  Office  has  seen  several  instances  where  changes  in  charitable 
trust  provisions  have  been  required  by  the  Act,  many  violating  the  clear  intent 
of  the  testator. 

It  is  significant,  I  think,  thus  far  the  original  intent  of  the  testator  seems 
to  have  been  well  intended  and  not  a  mere  tax  evasion  technic  in  the  cases 
we  have  had.  However,  the  Office  is  currently  reviewing  the  operations  of  several 
trusts  in  this  State  which  show  signs  of  in-breeding.  The  same  personnel  estabUsh 
and  administer  the  trust;  they  hold  assets  and  income  rather  than  distributing 
them  for  charitable  purposes.  Thankfully  these  are  a  small  minority. 

It  is  regretful  that  Congress  approached  tax  reform  with  such  a  broad 
brush.  It  seems  that  from  the  beginning  they  adopted  the  notion  that  the  whole 
barrel  must  have  been  spoiled  by  a  few  bad  apples  and  proceeded  to  enact 
legislation  which  frustrated  the  legitimate  intent  of  many  testators. 

Second,  charitable  trusts  is  an  area  which  is  typical  of  the  Attorney 
General's  common  law  authority  supplemented  by  statutory  powers  to  act  as 
attorney  for  the  general  public.  In  the  Kate  Reynolds  case,  where  cy  pres  was 
recently  allowed  by  the  Supreme  Court,  my  Office  represented  charity  patients 
in  hospitals  around  the  State  and  any  potential  charity  patient  or  person  in 
need  of  health  care  who  could  not  afford  it. 

In  the  Turrentine  estate  matter,  in  which  my  Office  is  currently  involved 
in  federal  court  in  the  District  of  Columbia,  I  represent  students  who  would 
receive  scholarships  and  loans  for  attending  the  University  of  North  Carolina 
where  the  trust  is  under  attack  because  it  provided  for  white  students  only. 

More  broadly,  my  representation  in  the  Duke  Endowment  case  is  of  Duke 
himself  since  we  are  opposing  the  request  for  change  by  the  trustees,  and  the 
citizens  of  North  Carolina  have  a  continuing  interest  in  the  welfare  of  the  Duke 
Endowment  and  the  continuation  of  the  investment  of  the  Endowment's  vast 
resources  within  this  State. 

I  want  to  make  may  position  is  these  cases  clear,  however.  The  trustees 
have  a  duty  to  uphold  the  trust  and  administer  it  as  directed.  If  they  come 
into  court  asking  for  some  change  in  the  administration  of  che  trust,  unless 
I  am  convinced  beyond  all  doubt  that  there  is  no  justification  for  the 
administration  of  the  trust  as  directed  by  the  testator,  I  will  oppose  the  cy 
pres  request.  In  short,  if  the  trustees  bring  the  Attorney  General  into  the  suit, 
they  can  expect  to  have  an  active  adversary. 


Do  not  mistake  my  intent  by  this  adversity.  Just  as  I  do  not  necessarily 
reject  the  notion  that  North  Carolina  needs  an  increase  in  insurance  or  utility 
rates  by  my  active  opposition  of  those  actions,  I  do  not  reject  the  notion 
that  cy  pres  is  very  often  proper  when  requested  by  trustees.  My  posture  in 
opposition  is  taken  in  the  hope  that  the  Court  will  be  presented  with  all  sides 
of  the  issues,  with  evidence  that  will  support  several  conclusions  and,  where 
warranted,  will  provide  an  appeal  in  which  something  is  really  at  stake  for 
decision  by  the  Court. 

The  responsibihty  of  the  charitable  trustee  is  awesome.  Allowed  to  exist 
in  perpetuity,  charitable  trusts  must  be  administed  with  flexibihty  to  carry 
out  well  in  modern  society  the  intent  of  a  testator  who  may  have  died  nearly 
fifty  years  ago  (as  did  James  B.  Duke). 

Such  trusts  are  the  intermediaries  between  those  who  were  or  are  willing 
to  share  their  wealth  and  with  the  beneficiaries,  usually  some  large  segment 
of  the  general  public.  Trustees,  in  a  very  real  sense,  hold  the  assets  in  trust 
for  the  public  and  largely  tax-free.  Therefore,  there  is  a  special  responsibility 
upon  the  trustees  -  and  a  special  responsibility  upon  the  Attorney  General  of 
this  State. 

As  your  Attorney  General,  I  take  this  responsibility  seriously. 


Speech  by: 
ROBERT  MORGAN 

Attorney  General  of  North  Carolina 

National  Association  of  Real  Estate 
Law  Licensing  Officials 
November  8,  1971 

I  welcome  a  chance  to  tell  you  about  some  of  the  things  we  are  doing 
in  North  Carolina  and  to  share  with  you  my  philosophy  of  licensing  boards 
in  general. 

I  think  I  should  tell  you  at  the  beginning  that  I  am  very  jealous  of 
individual  rights.  Our  society  is  rooted  in  the  precepts  of  dignity,  integrity 
and  liberty  of  the  individual.  I  wouldn't  have  it  any  other  way  and  I  don't 
think  you  would  either. 

Such  a  society,  emphasizing  the  principle  of  personal  liberty  and  embracing 
the  right  of  every  citizen  to  the  enjoyment  of  the  fruits  of  his  own  labor, 
consequently,  has  certain  responsibilities  to  its  citizens.  Let's  look  at  two  of 
them. 

First,  it  must  provide  for  them  those  services  that  they  cannot  very  well 
provide  for  themselves:  schools,  roads,  medical  care  and  facilities,  medical  care 
for  the  mentally  ill,  and  the  mentally  retarded.  I  was  a  State  Senator  for  twelve 
years  and  it  was  primarily  to  this  responsibiUty  that  I  devoted  my  efforts. 

Second,  it  must  guarantee  to  the  citizens  of  the  State  personal  liberty 
and  freedom,  which  embraces  more  than  protection  from  the  unlawful  acts 
of  others,  but  the  right  of  the  individual  to  be  free  to  enjoy  the  faculties 
v^th  which  he  has  been  endowed  by  his  Creator  -  to  live  and  work  where 
he  will,  to  earn  his  livelihood  by  any  lawful  calling,  and  to  pursue  any  legitimate 
business,  trade  or  vocation. 

It  is  to  this  second  responsibiUty  that  I  turn  my  attention  today  and, 
frankly,  I  must  admit  I  am  concerned  by  the  direction  of  our  government 
in  this  area. 

It  has  become  increasingly  apparent  to  me  that  we  have  forgotten  one 
of  the  key  reasons  why  many  of  the  early  settlers  of  this  Country  made  the 
long  and  perilous  journey  to  these  shores.  It  is  easy  enough  for  most  of  us 
to  remember  that  religious  persecution  drove  men  like  Roger  Williams  and 
William  Penn  to  seek  a  new  life  here  in  America.  It  is  easy  enough  to  remember 
that  the  desire  for  wealth  and  personal  fortune  inspired  Queen  Isabella  to 
finance  the  voyage  of  Columbus  to  the  New  World  and  prompted  Elizabeth 
to  sponsor  the  expedition  of  Sir  Waher  Raleigh. 
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However,  we  have  allowed  ourselves  to  forget  that  many  persons  whose 
niames  are  not  found  in  the  index  of  American  history  books  came  to  America 
■for  a  far  more  elemental  reason.  Untold  numbers,  simple  people  with  a  simple 
desire,  came  in  order  to  pursue  the  livelihood  of  their  choice  by  escaping  the 
oppressive  and  exclusive  guild  system  which  controlled  the  professions  in 
England  and  on  the  Continent. 

This  is  unfortunate  for  it  appears  that  this  "memory  lapse"  may  account 
for  the  great  volume  of  professional  licensing  legislation  being  enacted  in  every 
state  of  this  nation,  bringing  us  closer  and  closer  to  an  officially  sanctioned 
American  guild  system.  I  know  that  this  is  true  in  my  State  and  every  time 
a  new  bill  is  presented,  the  argument  is  the  same:  the  profession  is  susceptible 
to  fraud  and  dishonesty;  therefore  we  must  license  those  who  practice  it. 

I  ask  you,  "What  profession  is  not?"  It  is  obvious  that  every  one  is 

and  equally  obvious  that  no  matter  how  desirable  it  is  to  protect  our  people 

P  from  fraud  and  dishonesty,  we  cannot  undertake  to  license  and  regulate  every 

occupation  for  there  is  no  business  or  occupation  which  is  not  likely  to  have 

'its  quota  of  dishonest  men. 

The  right  to  work  and  earn  a  livelihood  is  a  property  right  that  may 
not  be  lawfully  denied  except  under  the  poUce  power  of  the  State  in  the  pubUc 
interest  for  reasons  of  health,  safety  or  public  morals.  It  follows,  then,  that 
the  right  to  Ucense  and  regulate  is  an  extraordinary  power  of  the  State,  and 
the  limits  of  police  power  are  exceeded  when  the  government  undertakes  by 
regulation  to  rid  ordinary  occupations  and  callings  of  the  morally  decadent. 

The  answer  to  fraud  and  dishonesty  in  ordinary  businesses  is  not  to 
continue  extending  the  licensing  power  of  the  State  but  to  provide  criminal 
and  civil  laws  to  protect  the  public  from  unfair  and  deceptive  trade  practices 
and  to  provide  effective  legal  machinery  for  enforcing  these  laws.  We  have  in 
North  Carolina  an  aggressive  Consumer  Protection  Division.  This  is  the  way 
of  the  future,  I  think,  -  responsible,  reahstic,  but  vigorous  enforcement  of 
reasonable  laws  designed  to  protect  the  consumer  and  the  legitimate 
businessman. 

It  is  important  to  pause  for  a  moment  and  to  state  unequivocally  that 
I  beheve  the  hcensing  of  real  estate  salesmen  and  brokers  is  a  legitimate  function 
of  the  State.  The  profession  you  seek  to  regulate  is  clothed  with  a  substantial 
public  interest  and  must  be  regulated  for  the  purpose  of  protecting  and 
promoting  the  general  welfare  of  the  people. 

The  business  of  acting  as  intermediary  between  seller  and  purchaser  in 
real  estate  transactions,  the  business  of  a  real  estate  broker  or  salesman,  is 
a  lawful  business  or  calUng,  and  any  one  has  a  right  under  the  constitutional 
guaranties  of  hberty  and  pursuit  of  happiness  to  follow  it.  Nevertheless  it  is 
a  business  which  may  be   conducted  in  such  a  manner  as  to  promote  an 
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undesirable  state  of  local,  economic  excitement  and  unrest;  which  may  easily 
result  in  a  degree  of  pubUc  distress  analogous  to  that  produced  by 
mismanagement  of  a  banking  institution.  The  real  estate  broker  is  brought  by 
his  calHng  into  a  relation  of  trust  and  confidence.  Opportunities  to  extract 
illicit  gains  by  concealment  and  collusion  are  constantly  available  and  licensing 
authorities  such  as  you  must  be  just  as  constantly  vigilant  and  ready  to  move! 
against  those  who  violate  their  public  trust. 

What,  then,  is  the  future  of  real  estate  licensing,  conceded  by  all  of  us 
to  be  a  legitimate  exercise  of  the  State's  licensing  power?  Perhaps  the  answer 
lies  to  some  degree  in  its  history  and  the  history  of  some  other  licensing  board. 

Historically  some  licensing  boards,  not  necessarily  real  estate,  have  been  I 
used  by  persons  already  in  the  profession  as  a  guise  to  exclude  new  persons 
from  joining  the  profession  and  thus  controlling  competition. 

As  of  October  19,  1971,  there  were  9,400  licensed  real  estate  brokers 
in  North  Carolina  and  2,807  salesmen  for  a  total  of  12,207  licensees.  Between 
September  1970  and  September  1971,  2,185  persons  took  the  broker's 
examination;  of  these  68%  passed  and  32%  failed.  During  this  same  one-year 
period,  1,421  persons  took  the  salesmen's  exam.  Of  these,  70%  passed  and 
30%  failed. 

These  figures  indicate  to  me  that  the  North  Carolina  Real  Estate  Licensing 
Board  is  not  following  a  practice  of  trying  to  exclude  persons  from  entering 
the  real  estate  profession. 

On  the  other  hand,  figures  published  by  the  National  Association  of  Real 
Estate  Law  Officials  for  the  period  from  June  30,  1970,  through 
June  30,  1971,  indicate  that  the  licensing  boards  in  ten  states  failed  more  than 
half  of  the  applicants  for  brokers'  licenses  and  that  in  five  states  more  than 
half  of  the  appUcants  for  a  broker's  license  also  failed  to  pass  the  examination 
during  this  same  period. 

It  is  hard  to  draw  the  line,  but  my  personal  view  is  that  if  more  than 
half  of  the  applicants  taking  the  brokers'  and  salesmen's  exams  are  not  passing 
the  examination,  something  is  wrong.  Either  the  licensing  board  is  trying  to 
exclude  others  from  entering  the  profession  or  the  educational  program  available 
to  prospective  licensees  is  not  adequate;  or  perhaps  both  of  these  factors  are 
playing  an  important  part  in  the  unfortunate  end  result. 

We  live  in  a  day  when  the  protection  of  civil  Uberties  has  become 
increasingly  a  matter  of  wide  public  concern.  Licensing  boards  which  arbitrarily 
exclude  persons  from  their  profession  without  due  regard  to  the  public  interest 
which  they  are  authorized  to  protect  may  expect  to  find  themselves  as 
defendants  in  civil  suits  primarily  in  the  federal  courts.  And  they  may  expect 
to  be  the  losers  -  and  rightfully  so. 
—     In  the  future  licensing  boards  of  every  kind  should  turn  their  attention 
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o  "inclusion"  rather  than  "exclusion"  and  work  to  find  ways  to  accomplish 
his.  I  am  pleased  that  North  Carolina  has  taken  steps  in  this  direction. 

I  have  mentioned  educational  opportunities  for  prospective  brokers  and 

alesmen.  In  my  opinion,  it  is  incumbent  upon  licensing  boards  to  foster  good 

iducational  programs  for  prospective  licensees.  In  fact,  North  Carolina  law 

requires  that  an  applicant  for  a  license  as  a  real  estate  broker  shall  have  been 

ictively  engaged  as  a  Ucensed  real  estate  salesman  in  his  state  for  at  least  six 

;  nonths  prior  to  making  application  for  a  license  as  a  broker  or  that  he  shall 

J  i"urnish    evidence    satisfactory    to    the    Board    of  experience    in    real   estate 

ransactions  or  the  completion  of  a  study  or  a  combination  of  experience  and 

;tudy  of  real  estate  transactions  which  the  Board  shall  find  equivalent  to  six 

jTionths'  experience  as  a  licensed  salesman. 

Within  the  last  few  years.  North  CaroUna  has  established  a  system  of 
:ommunity  colleges  throughout  the  State  and  24  of  these  community  colleges 
now  offer  courses  in  real  estate  which  are  approved  by  the  Licensing  Board, 
jlhere  are  25  private  schools  which  also  offer  approved  courses  in  our  State. 
We  are  proud  that  we  have  49  courses  available  to  prospective  licensees,  and 
[  hope  that  those  of  you  here  today  will  foster  educational  opportunities  for 
prospective  licensees  in  your  State. 

That  a  good  education  in  real  estate  is  essential  to  a  broker  or  a  salesman 
'has  been  proved  time  and  again  in  North  CaroUna.  The  Office  of  the  Attorney 
General  is  legal  counsel  to  the  Licensing  Board.  During  the  past  year,  our  Board 
has  revoked  two  licenses,  has  suspended  three,  and  has  held  approximately  75 
ijinformal  hearings  on  complaints  filed  against  licensees. 

These  hearings  vividly  illustrate  that  in  many  instances  a  licensed  broker 
;|or  salesman  simply  is  ignorant  of  what  the  law  requires  of  him  in  coimection 
'with  real  estate  transactions.  These  hearings  have  also  vividly  demonstrated  that 
in  a  majority  of  cases,  it  is  not  the  new  licensee  who  is  ignorant  of  the  law 
but  persons  who  have  been  in  the  profession  for  many  years,  frequently  those 
practicing  under  the  "grandfather  clause".  The  point  is  obvious  -  not  only  must 
educational  requirements  be  strengthened  prior  to  licensing,  but  continuing 
education  of  those  already  in  the  profession  is  a  necessity. 

In  March  of  1970,  the  North  CaroUna  Real  Estate  Licensing  Board  started 
publishing  a  quarterly  bulletin.  It  is  sent  to  all  Ucensed  brokers  and  salesmen 
and  is  designed  primarily  as  an  educational  publication  for  those  already  in 
the  field. 

For  instance,  in  the  first  issue,  there  was  an  article  on  "Truth  in  Lending" 

and  advertising  of  real  estate  credit.  The  first  issue  also  contained  an  article 

on  the  revised  form  of  real  estate  licenses.  Included  were  relevant  opinions 

of  the  Attorney  General  interpreting  the  North  Carolina  licensing  law  and  any 

(changes  in  the  law  made  by  the  General  Assembly. 


Interestingly  enough,  the  bulletin  also  contains  articles  about  disciplinary 
action  taken  by  the  Board  against  licensees.  The  Board  hopes  that  licensees 
will  think  twice  before  deliberately  violating  the  law  if  they  know  that  any 
action  taken  against  them  will  be  made  known  to  all  other  licensees  in  the 
State. 

This  bulletin  is  a  practical  and  effective  means  of  continuing  education. 
But  continuing  education  requires  money.  In  North  Carolina,  the  Licensing 
Board  is  self-sustained  and  receives  no  funds  whatsoever  from  the  State.  I 
imagine  that  the  same  is  true  in  most  of  the  other  states.  Fortunately,  in  North 
Carolina  the  Board  has  had  sufficient  funds  to  adequately  carry  on  its  statutory 
duties  and  responsibilities. 

The  Board,  reaUzing  the  need  of  continuing  education,  requested  the  1971 
Session  of  the  North  Carolina  General  Assembly  to  broaden  its  authority  with 
reference  to  continuing  education.  The  Legislature  granted  such  authority  and  t 
the  Board  is  now  authorized  to  expend  expense  reserve  funds,  and,  I  quote, 
"...  for  the  purpose  of  conducting  education  and  information  programs  relating 
to  the  real  estate  brokerage  business,  for  the  information,  education,  guidance 
and  protection  of  the  general  public,  licensees,  and  applicants  for  license.  The 
education  and  information  programs  may  include  preparation,  printing  and! 
distribution  of  publications  and  articles,  and  the  conduct  of  conferences, 
seminars,  and  lectures." 

You  will  note  that  in  the  quotation  I  just  read  there  appeared  the  words 
"for  the  purpose  of  ...  protection  of  the  general  pubUc.  .  .  ." 

As  I  have  said  before,  it  is  absolutely  essential  that  all  licensing  boards, 
including  real  estate  licensing  boards,  keep  as  their  primary  purpose  the 
protection  of  the  public.  Licensing  boards  should  never  be  used  to  limit  those 
entering  the  profession,  to  foster  a  guild  system,  to  raise  revenue,  or  to  assert 
poUtical  power  and  influence.  I  am  not  suggesting  that  all  Ucensing  boards  have! 
been  used  in  this  manner,  but  clearly  some  have  and  all  are  susceptible  to  I 
such  misuse. 

I  believe  that  you  have  such  support  today,  and,  in  order  to  maintain! 
it,  I  urge  you  to  continue  to  foster  programs  that  will  protect  the  public  through 
the  competence  and  integrity  of  your  licensees. 

I  urge  you  to  so  conduct  your  business  that  there  can  never  be  any  question 
that  all  qualified  persons  can  be  admitted  to  the  real  estate  profession  andi 
allowed  to  practice  this  profession  if  they  so  desire.  I  urge  you  to  be  fair 
and,  just  as  importantly,  to  make  sure  the  public  perceives  what  you  are  doing 
as  being  fair.  This  is  the  key  to  public  confidence  and  support  and  the  key 
to  a  bright  future  for  real  estate  licensing  boards. 
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Undergoing  a  Course  of  Study  or  Training  593 


Social  Services;  Family  Assistance  Program; 

Contracts  for  the  Handling  of  the  Family 

Assistance  Program  ,  698 

Social  Services;  Medical  Assistance;  Frequency 

of  Payments  by  the  State;  Reimbursement  by 

the  County  for  Their  Share  of  Medical 

Assistance  Costs  615 

Social  Services;  Medical  Assistance;  Nursing 

Home  Services  Provided  by  Hospitals;  North 

CaroUna  Appropriations  Act  of  1971; 

AppUcability  of  the  Limitation  of  "Allowable 

Costs  Up  to  $14.00  Per  Day"  541 

Social  Services;  Mental  Institutions;  Legal 

Settlement  472 

Social  Services;  Nursing  Homes;  County  Fiscal 

Control  Act;  Requirements  for  Identifying 

Nature  of  Payments  557 

Social  Services;  Nursing  Homes;  Social  Security 

Act;  Medical  Assistance,  Counties  and 

County  Commissioners;  Guaranteeing  of 

AvailabiUty  of  Beds  555 

State  Departments,  Institutions  &  Agencies; 

Capital  Building  Authority;  Department  of 

Administration  421 

State  Departments,  Institutions  &  Agencies; 

Correction,  Department  of;  Police  Protection  582 

State  Departments,  Institutions  &  Agencies; 

Credit  Reporting;  AppUcation  of  Fair 

Credit  Reporting  Act  to  State  Agencies  654 

State  Departments,  Institutions  &  Agencies; 

Mental  Health;  Consent  for  Medical  Treatment; 

Provisions  of  G.  S.  110-20.1   Regarding 

Exhibition  of  Certain  Children  and  Television 

Coverage  590 

State  Departments,  Institutions  &  Agencies; 

Mental  Health;  Cost  of  Care  and  Treatment 

of  Inmates;  Parental  Liability  507 

State  Departments,  Institutions  &  Agencies; 

Mental  Health;  Costs  of  Care  and  Treatment 

of  Inmates;  Parental  Liability;  Eighteen-Year-Olds  662 

State  Departments,  Institutions  &  Agencies;  Mental 

Health;  Liability  of  Inmate  of  State  Mental 


Hospital  for  Cost  of  Care,  Treatment  and 

Maintenance 
State  Departments,  Institutions  &  Agencies; 

Mental  Health;  Suspended  Sentences;  Liability 

of  Inmate  for  Cost  of  Care  and  Treatment 
State  Departments,  Institutions  &  Agencies; 

Natural  and  Economic  Resources,  Department 

of;  Title  VIII  -  Housing  Act  of  1964; 

Community  Development  Training  Program; 

G.  S.  143A-128 
State  Departments,  Institutions  &  Agencies; 

Ports  Authority;  Contractual  and  Tort 

Liability;  Liability  Insurance 
State  Departments,  Institutions  &  Agencies;  ^ 

Reorganization;  Executive  Organization 

Act  of  1971;  Continuation  of  Statutory 

Exemption  of  Certain  State  Employees  From 

the  State  Persormel  Act 
State  Departments,  Institutions  &  Agencies; 

Reorganization;  Secretary  of  State; 

Transfer  of  the  State  Board  of  Elections 

by  a  Type  II  Transfer  to  the  Dept.  of  the 

Secretary  of  State;  Powers  &  Duties  of  the        ; 

Secretary  of  State;  Article  2  of  Ch.  MSA 

of  the  General  Statutes 
State  Departments,  Institutions  &  Agencies;  ,     , 

Tort  Liability;  North  Carolina  State  Ports 

Authority;  Liabihty  Insurance 
State  Departments,  Institutions  &  Agencies; 

Zoological  Authority;  Real  Property; 

Responsibility  of  Department  of  Administration 

With  Respect  to  Real  Property  in  Which 

the  N.  C.  Zoological  Authority  Has  an  Interest 
Streets  and  Highways;  Highway  Fund;  License 

Plates;  Use  of  Funds  From  Sale  of  Personalized 

License  Plates 
Streets  and  Highways;  Municipalities;  Powell 

Bill  Funds;  Expenditure  for  Drainage 

Purposes 
Streets  and  Highways;  Paving  of  Driveways  to 
-       Rural  Fire  District  Firehouses;  State 

Highway  Commission 
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Streets  and  Highways;  State  Highway  Fund; 

Municipalities;  Powell  Bill  Funds; 

G.  S.  136-41.1   as  Amended  by  Chapter  182, 

1971   Session  Laws  518 

Streets  and  Highways;  State  Property;  Closing 

Public  Streets  in  Butner  576 

Taxation;  Ad  Valorem;  Bank  Vault  Doors,  Vault 

Ventilators,  Safe  Deposit  Boxes,  Night 

Depositories,  Drive  Up  Windows  of  Banks  558 

Taxation;  Ad  Valorem;  Change  in  Valuation; 

Power  of  Tax  Supervisor  After  Board  of 

Equalization  and  Review  Adjoums; 

G.  S.  105-325(aX6);  G.  S.  105-325(b); 

G.  S.  105-2960)  514 

Taxation;  Ad  Valorem;  Collection;  Levy  on 

Merchant's  Personal  Property  Transferred 

Before  Payment  of  Tax;  Personal  Liability 

of  Purchaser;  G.  S.  105-366(d)  482 

Taxation;  Ad  Valorem;  Collection  of  Taxes; 

Tax  Liens;  Limitation  of  Actions; 

G.  S.  105-422  431 

Taxation;  Ad  Valorem;  Execution;  Description 

of  Property  in  Execution;  G.  S.  105-392  427 

.Taxation;  Ad  Valorem;  Exemptions;  Real  Property 

Belonging  to  Non-profit  Medical  Foundation; 

G.  S.  105-278  (Formerly  G.  S.   105-296  -  See 

Chapter  806,  Session  Laws  of  1971,  New  Machinery 

Act)  455 

Taxation;  Ad  Valorem;  Exemptions;  Real  Property; 

Building  Owned  by  Nonprofit  Medical  Development 

Authority  and  Leased  to  Private  Practitioner 

Doctors;  G.  S.  105-278;  Medical  Care 

Commission  Hospital  Facilities  Finance  Act, 

G.  S.  131-140,  G.  S.  131-158  583 

Taxation;  Ad  Valorem;  Liens;  Motor  Vehicles; 

Priority  of  Ad  Valorem  Taxes  Over  Prior 

Perfected  Liens  and  Security  Interests  692 

Taxation;  Ad  Valorem;  Public  Service  Companies; 

Broadcast  Stations;  State  Board  of 

Assessment;  G.  S.  105-333(1)  702 

Taxation;  Ad  Valorem;  Situs;  Cars  Used  by 

Executives  of  Corporation;  G.  S.   105-304(h)(2)  688 


Taxation;  Ad  Valorem;  Tax  Collectors;  Appointment 

of  Tax  Collectors;  Effect  of  Local  Acts; 

G.  S.  105-349  and  G.  S.  105-395(c) 
Taxation;  Ad  Valorem;  Waiver  of  Interest; 

G.  S.  105-355(a) 
Taxation;  Gasoline  Tax;  Refunds;  Redevelopment 

Commissions;  G.  S.  105-446.1 
Taxation;  Inheritance  Tax;  Exemptions, 

Great-Grandchildren;  G.  S.  105^ 
Taxation;  Privilege  License  Taxes;  City  Ordinance 

Imposing  License  Tax  on  Storage  Warehouses 
Taxation;  Privilege  License  Tax;  Going  Out  of 

Business  License  Tax;  G.  S.  160-56 
Taxation;  Real  Estate  Excise  Stamp  Tax; 

Consideration;  Conveyance  of  Real  Property 

in  Exchange  for  Reciprocal  Conveyance  of 

Real  Property;  G.  S.  105-228.29 
Taxation;  Real  Estate  Excise  Stamp  Tax;  Voluntary 

Partitions  of  Realty;  Exchanges  of  Realty; 

G.  S.  105-228.28,  G.  S.  105-228.29, 

G.  S.  105-228.30  and  1971  Treas.  Reg. 

§  47-4361 -2(bX7) 
Taxation;  Refund  of  Taxes;  Statute  of  Limitations; 

G.  S.  105-266  and  G.  S.  105-155 
Taxation;  Sales  &  Use  Tax,  County;  Distribution 

of  Proceeds  to  Municipalities;  Pinehurst; 

G.  S.  105-472 
Taxation;  Sales  &  Use,  State;  Exemptions;  Crushed 

Stone;  Sand;  G.  S.  105-164.13(3) 
Water  Resources;  Contracting  Debt  for  Authority 

of  State  and  Local  Govemment 


1  July  1971 
ubject: 

Lequested  by: 
Question: 


Conclusion: 


Motor  Vehicles;  Drivers'  Licenses;  Financial 
Responsibility  Act  of  1953;  Hearings 

Senator  Clyde  Norton 

Under  the  recent  U.  S.  Supreme  Court 
Opinion  in  Bell  v.  Burson  (No.  5586, 
Decided  May  24,  1971),  must  the 
Financial  Responsibility  Act  of  1953 
(G.  S.  20-219 A  et  seq.)  be  amended  to 
provide  hearing  on  the  question  of  liability 
prior  to  suspension  of  operator's  hcense  in 
order  to  comply  with  constitutional 
requirements  of  due  process? 

Due  to  the  inconclusiveness  of  the  Supreme 
Court  opinion  and  differences  between  the 
North  Carohna  Act  and  the  Georgia  Act, 
it  appears  that  our  method  of  judicial 
review  would  probably  comply  with  the 
requirements  stated  by  the  court. 


G.  S.  20-279.2  requires  the  Commissioner  of  Motor  Vehicles  to 
"provide  for  hearings  upon  request  of  persons  aggrieved  by  orders 
or  acts  of  the  Commissioner  under  the  provisions  of  this  article." 
No  hmit  is  set  upon  the  procedure  of  the  hearing.  Apparently, 
Georgia  hmited  its  administrative  hearing,  refusing  to  consider  the 
issue  of  UabiUty. 

While  Georgia  provided  for  immediate  judicial  review,  the  fiUng  of 
a  petition  for  such  review  did  not  "act  as  a  supersedeas  of  any 
orders  or  acts  of  the  Director."  Bell  v.  Burson,  supra,  (page  3,  fn 
1).  In  North  Carolina,  the  filing  of  a  petition  for  judicial  review 
acts  as  a  supersedeas  and  petitioner  may  continue  to  drive  until 
disposition  of  the  action  upon  its  merits  against  petitioner's  interest 
and  similar  disposition  of  any  appeal  to  the  Appellate  Division.  See 
G.  S.  20-279. 2(b).  Liabihty  is  an  issue  in  this  judicial  review.  See 
G.  S.  20-279.2(b). 
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In  Bell  V.  Burson,  supra,  (p.  4)  the  court  suggested  alternative 
methods  of  compUance  with  constitutional  requirements  to  Georgia, 
saying: 

"We  hold,  then,  that  under  Georgia's  present  statutory 
scheme,  before  the  State  may  deprive  petitioner  of  his 
driver's  Hcense  and  vehicle  registration,  it  must  provide 
a  forum  for  the  determination  of  the  question  whether 
there  is  a  reasonable  possibiHty  of  a  judgment  being 
rendered  against  him  as  a  result  of  the  accident.  We 
deem  it  inappropriate  in  this  case  to  do  more  than 
lay  down  this  requirement.  The  alternative  methods 
of  compliance  are  several.  Georgia  may  decide  merely 
to  include  consideration  of  the  question  at  the 
administrative  hearing  now  provided,  or  it  may  elect 
to  postpone  such  a  consideration  to  the  de  novo 
judicial  proceedings  in  the  Superior  Court." 

It  appears  that  our  method  of  judicial  review  would  probably  comply 
with  one  alternative  suggested  by  the  court. 

Robert  Morgan,  Attorney  General 

T.  Buie  Costen, 

Assistant  Attorney  General 


1   July   1971 
Subject: 

Requested  by: 
Questions: 


State    Departments,    Institutions   & 
Agencies;  Capital  Building 

Authority ;  Department  of 

Administration 

Mr.  Carroll  L.  Mann,  Jr. 
State  Property  Control  and 
Construction  Officer 

(1)      Does      the      Department     of 
Administration  per  se  come  within 
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the  jurisdiction  of  the  North 
Carolina  Capital  Building  Authority? 

(2)  Do  all  other  State  agencies  and 
institutions  whose  governing  or 
controlHng  body  is  located  in 
Raleigh  come  within  the  jurisdiction 
-  '        of     the     North     Carolina     Capital 

Building  Authority? 

Conclusions:  (1)      Yes.  G.  S.   129-42.1  excludes 

only  the  North  Carolina  State 
University  and  Dorothea  Dix 
Hospital  from  the  jurisdiction  of  the 
North  CaroHna  Capital  Building 
Authority,  for  planning  and 
construction  of  capital  improvement 
projects  in  the  City  of  Raleigh  and 
its  environs  by  all  State  agencies  and 
institutions. 

(2)  Yes.  However,  with  the 
exception  of  those  State  agencies 
and  institutions  specifically  listed  in 
G.  S.  129-42.1  and  those  which  by 
choice  elect  to  come  under  its 
authority,  the  Capital  Building 
Authority  has  jurisdiction  only  of 
planning  and  construction  of  capital 
improvement  projects  in  Raleigh  and 
environs  by  State  agencies. 

The  original  authority  of  the  North  CaroHna  Building  Authority 
granted  by  Chapter  994  of  the  1967  Session  Laws  extended  only 
to  capital  improvement  projects  in  the  City  of  Raleigh  and  its 
environs  constructed  by  State  agencies.  40  NCAG  732.  Chapter  1 12 
of  the  1969  Session  Laws  amended  G.  S.  129-42  to  add  "and  all 
other  State  agencies  which  may  be  brought  under  this  article  or 
which  may  come  under  this  article  by  choice." 

Chapter  112  of  the  1969  Session  Laws  also  added  G.  S.   \29A2.\ 

All- 


which  provides  in  part  as  follows:  "The  North  Carolina  Capital 
Building  Authority  shall  exercise  those  powers  and  duties  set  forth 
in  G.  S.  1 29-42  for  the  following  agencies  and  institutions  of  the 
State  of  North  Carolina  and  any  other  State  agency  or  institution 
which  may  come  under  this  article  by  choice  and  upon  notification 
to  the  authority  in  writing:  the  North  Carolina  Department  of 
Correction,  the  North  Carohna  School  for  the  Deaf,  the  Eastern 
North  Carolina  School  for  the  Deaf,  the  Governor  Morehead  School, 
the  North  Carolina  Department  of  Motor  Vehicles,  the  North 
Carolina  Sanatorium  System.  .  .and  all  State  agencies  in  the  City 
of  Raleigh  and  its  environs  with  the  exception  of  North  Carolina 
State  University  and  Dorothea  Dix  Hospital."   (Emphasis  added.) 

Chapter  112  of  the  1969  Session  Laws  extended  the  power  and 
duties  to  include  the  specific  agencies  and  institutions  enumerated 
and  to  allow  other  agencies  and  institutions  to  avail  themselves  of 
its  services.  40  NCAG  732.  Although  the  governing  bodies  of  the 
Department  of  Correction  and  the  Department  of  Motor  Vehicles 
are  located  in  Raleigh,  it  is  apparent  they  were  specifically  included 
for  the  purpose  of  granting  jurisdiction  for  the  planning  and 
construction  of  capital  improvements  by  these  agencies  constructed 
outside  of  Raleigh  and  its  environs  as  well  as  inside  Raleigh. 

G.  S,  129-42.1  excludes  from  the  jurisdiction  of  the  North  Carolina 
Capital  Building  Authority  over  planning  and  construction  of  capital 
improvements  in  Raleigh  and  its  environs  only  North  Carolina  State 
University  and  Dorothea  Dix  Hospital.  Therefore,  the  Department 
of  Administration  comes  within  the  jurisdiction  of  the  Capital 
Building  Authority. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
.  Assistant  Attorney  General 


12  July   1971 

Subject:  Licenses       &       Licensing;       Professional 

Engineers  and  Surveyors;  Unlawful  Use  of 
Seal 
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Requested  by:        ^  Mr.  B.  A.  Saholsky,  Exec.  Sec. 

N.  C.  State  Bd.  of  Registration  for 
Professional  Engineers  and  Land  Surveyors 

Question :  What  is  the  extent  of  supervision  required 

of  a  registrant  to  enable  him  to  legally  seal 
and  sign  plans  prepared  by  others  without 
violating  G.  S.  89-10? 

Conclusion:  The  extent  of  supervision  is  not  prescribed 

by  G.  S.  89-10;  however,  the  supervision 
must  be  direct  -  meaning  a  person 
employed  by  and  under  control  of  the 
registrant. 

G.  S.  89-10  provides  that:  "It  shall  be  unlawful  for  any  registrant 
to  stamp  or  seal  with  said  seal  any  documents  other  than  those 
'prepared  by,  or  under  the  direct  supervision  of  the  registrant .^^ 
{Emphasis  added)  G.  S.  89-10  does  not  prescribe  the  extent  of  the 
supervision  required.  However,  it  does  prescribe  that  the  supervision 
must  be  direct. 

"Direct"  is  defined  by  Webster's  Seventh  New  Collegiate  Dictionary 
as  being  marked  by  the  absence  of  an  intervening  agency, 
instrumentality,  or  influence.  It  states  that  "direct  suggests  an 
unbroken  connection  or  a  straight  bearing  of  one  upon  or  toward 
another."  It  is  the  opinion  of  this  Office  that  the  phrase  "under 
the  direct  supervision  of"  as  used  in  G.  S.  89-10  contemplates  a 
person  who  is  employed  by  the  registrant  and  who  is  under  the 
direct  control  of  the  registrant. 

Robert  Morgan,  Attorney  General 
James  E.  Magner, 
Trial  Attorney 


12  July   1971 

Subject:  Criminal  Law  &  Procedure;  Search  and  Seizure 

Search  Warrants 
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Requested  by:        The  Eden  Police  Department 

Question:  When  one  police  squad  is  at  the  back  door  of 

a  house  with  a  vahd  search  warrant  and  another 
squad,  without  a  warrant,  enters  the  front  door 
before  the  squad  at  the  back  door  gains  entrance, 
is  the  evidence  obtained  as  a  result  of  the  search 
admissible  in  court? 

Conclusion:  No. 

i 

G.  S.  15-27(a)  provides:  "No  evidence  obtained  by  means  of  an 
illegal  search  shall  be  competent  as  evidence  in  any  trial." 

It  appears  from  the  facts  that  the  officers  who  entered  the  house 
first  made  no  demand  for  entrance.  G.  S.  15-44  provides 
circumstances  under  which  a  law  enforcement  officer  may  break  j 
and  enter  into  houses:  "If  a  felony  or  other  infamous  crime  has! 
been  committed,  or  a  dangerous  wound  has  been  given  and  there 
is  reasonable  ground  to  believe  that  the  guilty  person  is  concealed 
in  a  house,  it  shall  be  lawful  for  any  sheriff,  coroner,  constable, 
or  police  officer,  admittance  having  been  demanded  and  denied,  to 
break  open  a  door  and  enter  the  house  and  arrest  the  person  against 
whom  there  shall  be  such  ground  of  behef . "  Since  the  requirements 
of  the  statute  were  not  met  in  our  factual  situation,  the  entry  by 
the  officers  was  forbidden  and  any  evidence  seized  by  the  officers 
would  be  subject  to  the  exclusionary  rule  of  G.  S.  15-27.  In 
discussing  the  "demand"  requirement  of  G.  S.  15-44,  the  court,  in 
S.  V.  Covington,  273  N.  C.  690,  said  that  compHance  with  the 
requirement  "is  for  protection  of  the  occupant  and  the  recognition 
of  his  constitutional  rights." 

The  facts  presented  indicate  that  the  officers  walked  through  an 
open  front  door.  In  S.  v.  Howard,  274  N.  C.  188,  the  court  offers 
dictum  which  indicates  that  where  no  forcible  entry  is  made,  the 
provisions  in  G.  S.  15-44  do  not  apply.  However,  in  S.  v.  Howard, 
the  officer  saw  "suspicious  objects  in  plain  sight"  through  an  open 
door.  Also,  the  officer  in  Howard  had  a  right  under  G.  S.  15^1(2)1 
to  arrest  the  defendant  without  a  warrant  and  to  enter  the  room 
for  that  purpose.  The  facts  in  the  Howard  case  are  distinguishable 
from  the  facts  set  out  in  the  question  presented. 
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Die  fact  that  the  officers  at  the  back  door  had  a  search  warrant 
would  not  insulate  the  wrongful  entry  by  the  officers  and  will  not 
render  the  evidence  competent. 

'Although  the  entry  by  the  officers  was  forbidden,  they  were  not 
guilty  of  "breaking  and  entering  the  man's  home."  An  action  in 
trepass  may  he. 

Robert  Morgan,  Attorney  General 
Wilham  W,  Melvin, 
Assistant  Attorney  General 


12  July   1971 
Subject: 


Prisons   and  Prisoners;  Parole;  Citizenship 
Restored 


Requested  by:  Mr.  Charles  B.  Winberry,  Jr. 

Attorney  at  Law 

Question:  When  seeking  to  have  rights  of  citizenship 

restored  under  Chapter   13  of  the  General 
Statutes  of  North  Carohna,  does  the  phrase 
"date  of  discharge"  as  used  in  G.  S.   13-2 
V.  refer  to  the  date  on  which  a  petitioner  was 

placed  on  parole  or  until  he  was  officially 
discharged  from  parole? 

Conclusion:  When  a  petitioner  seeks  to  have  rights  of 

citizenship   restored,   the  phrase   "date  of 
■  discharge"  as  used  in  G.  S.   13-2  refers  to 

<      the    date    on    which    the    petitioner   was 
officially  discharged  from  parole. 

Under  G.  S.  13-2,  a  person  convicted  of  an  infamous  crime  may 
petition  the  superior  court  to  be  restored  of  his  rights  of  citizenship 
at  any  time  after  the  expiration  of  two  years  from  the  "date  of 
discharge"  of  the  petitioner.  To  discharge  is  to  release  from 
confinement  or  custody. 
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The  sentence  under  which  a  parolee  was  paroled  is  not  terminated 
until  officially  discharged  by  the  Board  of  Paroles. 
G.  S.  148-58.1  (a).  Prior  to  discharge  parole  may  be  revoked  and 
the  parolee  returned  to  the  appropriate  penal  institution. 
G.  S.   148-61.1. 

Conditions  of  parole  are  a  restraint  upon  a  parolee's  liberty  not 
shared  by  the  pubhc  generally.  He  is  still  under  the  supervision  of 
the  parole  authorities  and  subject  to  be  remanded  if  he  fails  to 
perform  or  violates  the  conditions  of  the  parole.  State  v.  Rhinehart, 
267  N.  C.  470,  480,   148  S.  E.  2d  651    (1966). 

Therefore,  a  person  may  petition  to  have  his  rights  of  citizenship 
restored  at  any  time  after  two  years  from  the  date  of  his  official 
discharge  by  the  Board  of  Paroles. 

Robert  Morgan,  Attorney  General 
■;         •  V  .  Edward  L,  Eatman,  Jr., 

Staff  Attorney 


14  July   1971 
Subject: 

Requested  by: 
Questions: 


Taxation;  Ad 
Description  of 
G.  S.   105-392 


Valorem ; 
Property    in 


Execution; 
Execution; 


Mr.  Edwin  Roland 

Ashe  County  Tax  Collector 

(1)  Is  the  clerk  of  superior  court 
authorized  to  issue  executions  pursuant  to 
G.  S.  105-392  when  proper  tax 
certificates  are  filed  by  the  collecting 
official  and  a  certified  copy  of  a  resolution  1 
of  the  county  commissioners  or  the ' 
governing  body  of  a  municipality 
authorizing  the  filing  is  also  filed  with  the 
clerk? 
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(2)  When  execution  is  issued  pursuant  to 
G.  S.  105-392,  should  the  execution 
contain  a  description  of  the  property  to  be 
executed  upon? 

Conclusions:  (1)      The     clerk     of    superior    court    is 

authorized  to  issue  execution  pursuant  to 
G.  S.  105-392  when  proper  tax 
certificates  are  filed  and  a  certified  copy 
of  a  resolution  of  the  county 
commissioners  or  the  governing  body  of  a 
municipahty  authorizing  the  filing  by  the 
collecting  officer  is  also  filed  with  the  clerk 
of  superior  court. 

(2)  When  execution  is  issued  pursuant  to 
G.  S.  105-392,  the  execution  should 
include  a  description  of  the  property  which 
is  the  subject  matter  of  the  execution. 

Jnder  G.  S.  105-392,  the  collecting  official,  Le^,  tax  collector  or 
jupervisor,  is  authorized  to  file  tax  certificates  with  the  clerk  of 
superior  court  and  have  the  certificate  docketed  as  judgments,  and 
execution  issued  thereon  in  due  course.  It  is  the  better  practice  for 
the  clerk  to  require  the  collecting  official  to  file  a  certified  resolution 
instructing  the  collecting  official  to  file  the  certificates.  G.  S,   153-1. 

The  execution  provided  in  G.  S.  105-392  is  a  special  execution. 
A  special  execution  is  an  execution  "that  directs  a  levy  upon  some 
special  property."  Black's  Law  Dictionary  (4d),  West  Publishing  Co. 
(1951)  at  p.   1570.  One  authority  states  as  follows: 

"When  a  judgment  is  directed  against  particular 
property,  the  execution  should  conform  to  the 
judgment  by  designating  such  property  as  the  property 
to  be  levied  on.  Where  a  writ  against  specific  property 
is  proper,  the  description  should  sufficiently  identify 
the  property.  However,  a  description  although  loose, 
which  follows  the  judgment  is  not  void  for 
uncertainty.  It  has  been  held  sufficient  to  designate 
the  property  as  that  recovered  in  the  suit,  where  it 
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is      described      in      the     judgment."      at 
33  C.J.S.  Executions   §   77(b)  (1942). 


p.  218, 


Also  see:  2  Mcintosh,  North  Carolina  Practice  and  Procedure, 
Execution  §  1907  (1956),  and  30  Am.  Jur.  2d  Executions  §  28 
and  §  71  (1967).  Therefore,  it  would  be  the  better  practice  to 
include  a  description  of  the  real  property  in  the  body  of  the 
execution  or  to  incorporate  by  reference  a  copy  of  the  judgment 
or  certificate  containing  a  description  of  the  property.  When  the 
description  is  incorporated  by  reference,  a  copy  of  the  judgment 
or  certificate  should  be  physically  attached  to  the  execution. 
Physical  attachment  would  assure  a  proper  incorporation  by 
reference  and  would  be  for  the  convenience  of  the  sheriff  in 
executing  the  writ. 

Robert  Morgan,  Attorney  General 
■       '  '  Myron  C.  Banks, 

Assistant  Attorney  General 
Ronald  M.  Price, 
Staff  Attorney 


14  July   1971 
Subject: 

Requested  by: 
Questions: 


Taxation;  Privilege  License  Tax;  Going  Out 
of  Business  License  Tax;  G,  S.   160-56 

Mrs.  Gwen  Waters 
Tax  Collector  for  the 
City  of  Lenoir 

(1)  May  a  municipality  levy  a  "going  out 
of  business  sale"   Hcense  tax? 

(2)  May  a  municipahty  simultaneously 
levy  upon  a  merchant  a  hcense  tax  for 
holding  a  "going  out  of  business  sale" 
under  G.  S.  160-56  and  a  schedule  "B" 
Hcense  tax  or  a  general  mercantile  hcense 
tax? 
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Conclusions:  (1)      A  municipality   may  levy  a   "going 

out  of  business  sale"  license  tax. 

(2)      A  municipality  may  simultaneously 
levy  a  "going  out  of  business  sale"  license 
tax   under  G.  S.   160-56   and   a   schedule 
•  "B"  license  tax  and  a  general  mercantile 

license  tax. 

I  Municipalities    may    levy    a    tax    on    all    trades,    professions,    and 

i  franchises  carried  on  or  engaged  within  the  city  (G.  S.   160-56). 

);  MunicipaUities   have   the   power  to   classify   business  activities  for 

[.'taxation.  In  making  the  classifications,  uniformity  must  be  observed, 

and  the  classification  of  different  subjects  must  have  a  rational  basis 

for  the  distinction  and  all  persons  similarly  circumstanced  must  be 

treated  alike.  Kenny  Company  v.  Brevard,  217  N.  C.  269  (1940), 

and Belk  Brothers  V.  Maxwell,  2\ 5  N.  C.  235  (1937).  Muni cipahties 

are  authorized  to  levy  certain  named  taxes  under  schedule  "B"  of 

the   Revenue   Act,   which  is  independent   of  their  general  taxing 

authority  under  G.  S.   160-56.  As  long  as  there  is  a  rational  and 

reasonable  difference  between  the  two  activities,  a  municipahty  may 

levy  the  taxes  simultaneously. 

The  "going  out  of  business  sale"  tax,  as  well  as  fire  and  bankruptcy 
sale  hcense  taxes  are  generally  recognized  as  vahd  levies.  They  are 
generally  considered  a  valid  exercise  of  a  municipahty 's  police  power. 
I  People  V.  Jenkins,  140  App.  Div.  786,  125  NYS  817  (1910),  aff'd 
as  to  imposition  of  tax  202  NY  53,  94  NE  1065(1911);  City  of 
Miami  Beach  v.  Burke,  185  So.  2d  720(1966);  and  McQuillin, 
Municipal  Corporations  (3d),  Taxation  §  26.42(1964).  The  court 
in  People  v.  Jenkins,  supra,  said: 

"It  is  fairly  within  the  police  power  to  protect  the 
people  from  fraud  and  deception,  and  this  statute  is 
evidently  intended  to  protect  the  pubhc  from  a 
fraudulent  business."   at  p.  818. 


The  imposition  of  a  license  tax  for  conducting  a  "going  out  of 
business  sale"  under  authority  of  G.  S.  160-56  is  substantially 
different  from  a  Hcense  tax  imposed  for  general  mercantile  activities, 
those   activities   taxed   under  schedule    "B"    of  the  Revenue  Act. 
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Consequently,  a  municipality  may  impose  a  license  tax 
simultaneously  on  a  "going  out  of  business  sale,"  general  mercantile 
and  schedule   "B"   activities. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 
Ronald  M.  Price, 
Staff  Attorney 


20  July   1971 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Taxation;  Ad  Valorem;  Collection  of! 
Taxes;  Tax  Liens;  Limitation  of  Actions;: 
G.  S.   105-422 

Mr.  J.  Bourke  Bilisoly 
Wake  County  Tax  Attorney 

Do    the    provisions    of    G.    S.     105^221 
preclude    a    county    from    instituting   am 
action  to  collect  taxes  or  to  enforce  tax 
liens  more  than  ten  years  from  the  time 
such  taxes  become  due? 

No.     G.  S.     105-422     is     a     statute     ofi 
limitations    which    must    be    pleaded    in 
defense  of  an  action  to  collect  taxes  or  to 
enforce  tax  liens  instituted  more  than  ten 
years  from  the  time  such  taxes  became  due. 


Inquiry  has  been  made  as  to  whether  a  county  may  bring  suit  to 
collect  taxes  or  enforce  tax  liens,  when  more  than  ten  years  have 
elapsed  from  the  time  such  taxes  became  due.  Reference  must  be 
made  to  G,  S.  105-422.  Although  entitled  "Tax  Liens  Barred",  the 
statute  actually  provides  in  part  as  follows: 

"No   action   shall   be   maintained   by  any  county  or 
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municipality  to  enforce  any  remedy  provided  by  law 
for  the  collection  of  taxes  or  the  enforcement  of  any 
tax  liens  held  by  counties  and  municipalities,  whether 
such  taxes  or  tax  hens  are  evidenced  by  the  original 
tax  books  or  tax  sales  certificates  or  otherwise,  unless 
such  action  shall  be  instituted  within  ten  years  from 
the  time  such  taxes  became  due...." 

"while  the  title  of  the  section  and  the  beginning  of  the  first  sentence 
("No  action  shall  be  maintained  ...  unless  ...")  seem  to  imply  a 
condition  precedent,  a  comparison  with  the  language  of  other 
statutes  readily  identifiable  as  statutes  of  limitation  clearly  suggests 
that  G.  S.  105-422  is  simply  a  statute  of  limitations.  For  example, 
G.  S.  1-15  provides  that  "civil  actions  can  only  be  commenced  ..." 
within  stated  periods;  G.  S.  1-35  provides  that  "the  State  will  not 
sue  for,  or  in  respect  of,  any  real  property  ..."  where  adverse 
possession  has  continued  for  thirty  years;  and  G.  S.  1-46  provides 
that  "the  periods /or  the  commencement  of  actions,  other  than  for 
the  recovery  of  real  property,  are  as  set  forth  ..."  in  the  sections 
following  G.  S.  1-46.  In  addition,  the  Supreme  Court,  in  Iredell 
County  V.  Crawford,  et  al,  (1946)  262  NC  720,  138  SE  2d  539, 
repeatedly  referred  to  G.  S.  105-422  as  a  "statute  of  limitations". 

Therefore,  we  conclude  that  G.  S,  105-422  is  indeed  a  statute  of 
limitations,  and  to  be  available  as  a  defense  against  actions  to  collect 
taxes  or  enforce  tax  liens  instituted  more  than  ten  years  from  the 
time  such  taxes  became  due,  the  statute  must  be  specifically  pleaded 
by  the  defendant  in  his  answer. 

Iredell  County  v.   Crawford,  et  al,  supra. 

Whether  suits  to  collect  such  taxes  and  to  enforce  such  tax  Hens 
should  be  brought  would  appear  to  be  a  policy  question,  the 
determination  of  which  rests  within  the  sound  discretion  and  good 
judgment  of  appropriate  county  and  municipal  officials. 

Robert  Morgan,  Attorney  General 
Myron  C.   Banks, 
Assistant  Attorney  General 
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20  July   1971 


Subject: 


Requested  by: 
Questions: 


Conclusions : 


Municipalities;  Police;  Special  Policemen; 
Jurisdiction  of  Morehead  City  Police  on 
State  Property  Within  City  Limits;  North 
Carolina  State  Ports  Authority;  Authority 
of  Town  of  Morehead  City  to  Legislate  by 
Municipal  Ordinance  Within  Geographical 
Area  Owned  by  Ports  Authority. 


Mr.  George  H.  McNeill 
Morehead  City  Town  Attorney 


II 


(1)  Do  the  Morehead  City  poHce  have 
concurrent  jurisdiction  with  special 
poHcemen  appointed  by  the  Ports 
Authority  within  the  geographical 
boundaries  of  Ports  Authority  property 
inside  city  limits? 

(2)  Does  G.  S.  143-2 24(c)  pre-empt  thelj 
right   of  the  Town  of  Morehead  City  toi 
legislate  by  municipal  ordinance  within  the 
premises  of  the  Ports  Authority?  | 

(1)  By  virtue  of  G.  S.  160-21,  thej 
Morehead  City  poUce  have  concurrents 
jurisdiction  with  special  policemen; 
appointed  by  the  Ports  Authority  on  Ports? 
Authority  property  inside  city  limits. 

(2)  G.  S.  143-224(c)  pre-empts  the  right ( 
of  the  Town  of  Morehead  City  to  legislate: 
by  municipal  ordinance  in  certain  instances 
within  the  geographical  area  owned  by  the 
Ports  Authority. 


Under  G.  S.  143-224(d)  the  Executive  Director  of  the  North  Carolina 
State  Ports  Authority  is  authorized  to  appoint  special  poHcemen, 
who,  when  so  appointed,  shall  have  all  the  powers  of  the  police 
of  incorporated   towns.   The   property   and  facilities  of  the  Ports 
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Authority  are  located  inside  the  Morehead  City  town  hmits.  It  is 
the  understanding  of  this  office  that  the  streets  and  alleys  located 
bn  the  property  of  the  Ports  Authority  are  not  a  part  of  the 
Morehead  City  street  system  nor  a  part  of  the  State  Highway  system. 

In  this  State,  the  powers  and  duties  of  pohcemen  and  the  territorial 
limits  within  which  such  powers  may  be  exercised  are  prescribed 
by  statute.  G.  S.  160-21  provides  that  pohcemen  shall  have  the  same 
authority  to  make  arrests  and  to  execute  criminal  process,  within 
the  town  limits,  as  is  vested  by  law  in  a  sheriff.  For  the  purpose 
of  preventing  a  breach  of  the  peace  or  other  crime,  a  pohceman 
may  enter  either  pubhc  or  private  property.  State  v.  Wray,  217  N.C. 
167,  7  S.E.  2d  468   (1940). 

G.  S.  143-224(d)  does  not  provide  that  the  special  pohcemen 
appointed  by  the  Ports  Authority  shall  have  exclusive  jurisdiction 
within  the  boundaries  of  Authority  property.  In  the  absence  of  such 
a  provision,  G.  S.  160-21  would  be  controlhng  and  Morehead  City 
policemen  would  have  concurrent  jurisdiction  on  property  owned 
by  the  Ports  Authority  within  city  hmits. 

Generally  speaking,  the  property  of  a  state  is  exempt  from  municipal 
legislation  in  the  absence  of  a  waiver  on  the  part  of  the  state  to 
regulate  its  own  property.  62  C.J.S.,  Municipal  Corporations, 
sec.  157.  The  state,  when  creating  municipal  governments,  does  not 
cede  to  them  any  control  over  the  state's  property  situated  within 
them,  or  over  any  property  which  the  state  has  authorized  another 
body  or  power  to  control.  56  Am.  Jur.  26.,  Municipal  Corporations, 
Etc.,  sec.  546. 

G.  S.  143-224(b)  provides  that  the  provisions  of  Chapter  20  of  the 
General  Statutes  relating  to  the  use  of  highways  of  the  State  and 
the  operation  of  motor  vehicles  shall  be  apphcable  to  the  streets, 
alleys  and  driveways  on  properties  owned  by  or  under  the  control 
of  the  Ports  Authority.  The  statute  then  provides,  "Nothing  herein 
contained  shall  be  construed  as  in  any  way  interfering  with  the 
ownership  and  control  of  such  streets,  aheys  and  driveways  on  the 
properties  of  said  Authority  as  is  now  vested  by  law  in  said 
Authority."  G.  S.  143-224(c)  authorized  the  Ports  Authority  to 
make  additional  rules,  regulations  and  adopt  additional  ordinances 
with  respect  to  the  use  of  the  streets,  aheys,  driveways  and  the 
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establishment  of  parking  areas  and  relating  to  the  safety  and  welfare  ! 
of  persons  using  the  property  of  the  Ports  Authority.  The  clear  \ 
intention  of  these  provisions  is  to  vest  in  the  Ports  Authority  the 
exclusive  power  to  regulate  and  control  the  use  of  those  properties 
lying  within  the  boundaries  of  the  Ports  Authority.  ! 

It    is    therefore    concluded    that    the    Morehead   City   police   have 
concurrent  jurisdiction   with   the   special   pohcemen   of  the   Ports 
Authority  within  the  geographical  boundaries  of  Authority  property. 
G.  S.   143-224(c),  which  authorizes  the  Authority  to  make  rules, , 
regulations  and  adopt  ordinances  with  respect  to  the  use  of  streets,  | 
drives,  and  parking  areas  on  Authority  premises,  and  relating  to  the  | 
safety  and  welfare  of  persons  using  the  property  of  the  Authority, : 
pre-empts  the  right  of  the  Town  of  Morehead  City  to  legislate  by 
municipal  ordinance  on  such  subjects  within  the  geographical  area 
owned  by  the  Ports  Authority.  VaHd  ordinances  of  the  Town  of , 
Morehead  City  which  regulate  conduct  other  than  that  which  the  s 
Legislature  has  given  the  Authority  the  exclusive  power  to  control,  I 
as  set  forth  above,  may  be  apphcable  to  Authority  premises  within 
the  City  limits. 

Robert  Morgan,  Attorney  General 
Roy  A.  Giles,  Jr., 
Staff  Attorney 


20  July   1971 

Subject:  Notaries  PubUc;  Fees;  Form  of  Seal,  Oath 

of  Office;  Persons   18  Years  of  Age  May 
be  Notary. 

Requested  by:  -'■     Mrs.  Susan  Lobinger 

Notary  Public  Officer 
Governor's  Office 

Questions:  (1)      What  fees  may  a  notary  charge  for 

notarizing  documents? 
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(2)  What  information  should  appear  on 
a  notary  seal  or  stamp? 

(3)  If  the  effective  date  of  a  notary's 
commission  begins  on  a  Saturday  or 
Sunday,  may  the  notary  take  the  oath  of 
office  on  Friday  preceding? 

(4)  May  a  person  18  years  of  age  hold 
the  office  of  notary  pubHc? 

Conclusions:  (1)      The    fees    of    notaries    pubhc    are 

created  and  regulated  by  G.  S.  10-8.  Tliis 
statute  permits  a  notary  to  charge  a  fee  of 
fifty  cents  for  protesting  nonacceptance  or 
nonpayment  of  any  order,  draft,  note, 
bond  or  any  other  thing  to  be  protested, 
and  ten  cents  for  each  notice  sent  in 
connection  with  the  protest.  For  all  other 
services,  where  no  fee  is  fixed  by  statute 
for  that  service,  the  notary  may  not  charge 
more  than  twenty  cents  for  every  ninety 
words.  Cider  Co.  v.  Carroll,  124  N.C.  556. 

(2)  We  find  no  statutory  requirement  as 
to  what  information  must  appear  upon  a 
notary  pubhc  seal  or  stamp.  It  is  customary 
for  the  seal  or  stamp  to  contain  the 
person's  name,  county  and  state,  and  the 
words  "notary  pubhc"  so  that  this  will 
appear  on  the  instrument  notarized. 

(3)  G.  S.  10-2  requires  a  notary  to  take 
the  oath  before  the  register  of  deeds  in  the 
county  where  the  notary  is  to  act.  A  notary 
pubhc  is  a  pubhc  officer.  State  v.  Knight, 
169  N.C.  333.  Thus,  under  G.  S.  128-5  the 
notary  must  take  the  oath  of  office  before 
acting.  The  notary  may  therefore  take  the 
oath  prior  to  the  day  his  commission 
becomes   effective,   but  he  would  not  be 
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eligible  to  act  until  the  effective  date  of 
the  commission. 

(4)      Yes. 

The  position  of  notary  pubHc  is  a  public 
office.  Since  the  adoption  of  the 
Twenty-Sixth  Amendment  to  the  U.  S. 
Constitution,  the  right  of  citizens  of  the 
United  States  who  are  18  years  of  age  or 
older  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any 
state  on  account  of  age.  Article  VI, 
<  Section   1       of      the      North      Carolina 

Constitution  of  1970,  required  a  person  to 
be  21  years  of  age  before  he  was  eligible 
to  vote.  The  Twenty-Sixth  Amendment  has 
the  effect  of  changing  21  years  of  age  tof 
18  years  of  age.  Section  6  of  Article  VI 
^  of  the  State  Constitution  provides:  "Every 

qualified  voter  in  North  Carolina  except  as 
-  in   this   Constitution   disquahfied  shall  be 

eligible    for    election    by    the    people    to 
office."   {Emphasis  added.) 

The  prior  provision  of  the  Constitution  of  1868,  Article  VI, 
Section  7,  relating  to  ehgibihty  to  office  provided  that  "every  voter 
shall  be  eligible  to  office". 

Under  the  Constitution  of  1868,  every  pubHc  office  holder,  whether 
elected  or  appointed,  had  to  be  a  quahfied  voter.  State  v.  Knight, 
169  N.C.  333. 

Apparently  under  the  Constitution  of  1970,  there  are  noj 
qualifications  which  a  person  must  possess  in  order  to  hold  an| 
appointive  public  office  in  North  CaroHna,  and  the  General  Assembly: 
would  be  free  to  specify  the  qualifications  for  any  appointive  office.! 

The  office  of  notary  public  is  an  appointive  pubHc  office  and 
Chapter  10  of  the  General  Statutes  does  not  contain  any 
qualifications  or  specify  what  age  a  person  must  be  before  he  is 
eligible  for  appointment. 
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'Thus,  it  is  the  opinion  of  this  office  that  a  person  18  years  of  age 
may  be  appointed  a  notary  pubhc  if  the  Governor,  in  his  discretion, 
should  desire  to  make  such  an  appointment. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
'  Deputy  Attorney  General 


20  July   1971 
Subject: 


Labor;  Minimum  Wage  Act;  Amendment  to 
G.  S.  95-87;  Part  Time  Employees  Working 
Sixteen  Hours  or  Less  per  Week  in 
Establishment  Having  Three  or  Less  Full 
Time  Employees;  Counting  Employees  for 
Basic  Coverage  Under  the  Minimum  Wage 
Act. 


Requested  by: 


Question: 


Conclusion: 


Honorable  Frank  Crane 
Commissioner  of  Labor 

Under  the  1971  Amendment  to  Section 
95-87  of  the  Minimum  Wage  Act,  shall  part 
time  employees  be  counted  in  determining 
whether  the  employer  has  four  or  more 
persons  employed  as  provided  by  G.  S. 
95-88? 

Part  time  employees  who  work  16  hours 
or  less  per  week  must  be  enumerated  or 
counted  towards  coverage  of  an 
estabhshment  employing  four  or  more 
persons. 


Chapter  138  of  the  Session  Laws  of  1971  rewrote  G.  S.  95-87  so 
that  the  same  now  reads  as  follows: 

"§  95-87.  Minimum  wage^ .--Every  employer  shall  pay 
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to  each  of  his  employees  wages  as  follows:  (a)  at  a 
rate  of  not  less  than  one  dollar  and  forty-five  cents 
($1.45)  per  hour  after  July  1,  1971;  (b)  at  a  rate  of 
not  less  than  one  dollar  and  sixty  cents  ($1.60)  per 
hour  after  July  1,  1972.  This  act  shall  not  apply  to 
part  time  employees  who  work  16  hours  or  less  per 
week  if  the  estabUshment  where  such  part  time 
employees  are  employed  has  three  or  less  full  time 
employees  at  any  one  time." 

The  basic  coverage  under  the  Minimum  Wage  Act  depends  on  an 
enumeration  of  employees  and  G.  S.  95-88  reads  as  follows: 

"§  95-88.  Certain  establishments  excluded. -This  did 
v  shall  not  apply  to  any  estabUshment  that  does  not  have 
four  or  more  persons  employed  at  any  one  time: 
Provided,  the  husband,  wife,  son,  daughter  or  parent 
of  the  employer  shall  not  be  enumerated  in 
determining  the  number  of  persons  employed." 

Prior  to  the  passage  of  the  1971  amendment  the  following  substitute 
was  proposed: 

"Substitute  H.  B.  18  by  deleting  the  quotation  marks 
at  the  end  of  line   10  and  inserting  the  following: 

"This  act  shall  not  apply  to  part  time  employees  who 
work  sixteen  (16)  hours  or  less  per  week,  or  the 
establishment  with  such  part  time  employees  are 
employed  if  such  estabhshment  has  three  (3)  or  less 
full  time  employees  at  any  one  time." 

This  proposed  substitute  was  not  accepted  and  the  amendment  was 
made  and  passed  as  set  forth  above.  The  Minimum  Wage  Act  (G.  S. 
95-88)  excludes  certain  employees;  that  is,  a  husband,  wife,  son, 
daughter,  or  parent,  which  employees  cannot  be  counted  in  any 
enumeration  for  the  purpose  of  determining  whether  the 
establishment  has  four  or  more  employees  employed  at  any  one 
time,  which  constitutes  the  basic  coverage. 

G.  S.  95-87,  as  amended  by  the  1971  General  Assembly,  removes 
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part  time  employees  who  work  1 6  hours  or  less  per  week  if  the 
establishment  has  three  or  less  full  time  employees  at  any  one  time. 
jThese  part  time  employees  do  not  have  to  be  paid  the  minimum 
wage  but  the  amendment  does  not  remove  these  employees  from 
being  counted  for  the  purpose  of  determining  coverage  under  the 
Minimum  Wage  Law,  and  we  are  of  the  opinion,  therefore,  that 
these  part  time  employees  mentioned  in  the  amendment  must  be 
enumerated  or  counted  towards  the  coverage  of  an  establishment 
employing  four  or  more  persons.  Therefore,  for  example,  an 
establishment  having  three  regular  full  time  employees  by  counting 
ithe  part  time  employees  would  have  five  employees,  and  the  three 
regular  employees  would  be  entitled  to  the  minimum  wage  of  $1.45 
per  hour.  The  same  would  be  true  if  there  were  only  one  part  time 
employee  wliich  would  make  the  total  amount  of  employees  four, 
since  the  basic  coverage  is  four  or  more. 

Robert  Morgan,  Attorney  General 

Ralph  Moody, 

Deputy  Attorney  General 


20  July   1971 
Subject: 


Prisons  and  Prisoners;  Hard  Labor  as 
Punishment  Prohibited;  Prisoners  May  be 
Employed. 


Requested  by: 


Senator  JuHan  AUsbrook 
Legislative  Office  #1221 


li  Questions: 


(1)  Does  Article  XI,  Section  1  of  the 
North  Carohna  Constitution,  as  rewritten 
in  the  new  Constitution  which  became 
effective  July  1,  1971,  prohibit  the 
General  Assembly  and  the  courts  from 
imposing  hard  labor  as  punishment  for 
crime? 

(2)  Does   Article   XI,  Section   1   of  the 
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new  Constitution  forbid  the  employment 
of  prisoners  by  the  Department  of 
Correction  pursuant  to  laws  enacted  by  the 
General  Assembly? 

Conclusions:  (1)      Yes. 

(2)      No. 

Article  XI,  Section   1   of  the  prior  Constitution  reads  as  follows: 

"§  1.  Punishments;  convict  labor;  proviso .—Tho, 
following  punishments  only  shall  be  known  to  the  laws 
.  .  of  this  State,  viz.:  death,  imprisonment  with  or 
without  hard  labor,  fines,  removal  from  office,  and 
disqualification  to  hold  and  enjoy  any  office  of  honor, 
,  trust,  or  profit  under  this  State.  The  foregoing 
provisions  for  imprisonment  with  hard  labor  shall  be 
construed  to  authorize  the  employment  of  such 
convict  labor  on  pubUc  works  or  highways,  or  other 
labor  for  public  benefit,  and  the  farming  out  thereof, 
where  and  in  such  manner  as  may  be  provided  by  law; 
but  no  convict  shall  be  farmed  out  who  has  been 
sentenced  on  a  charge  of  murder,  manslaughter,  rape, 
attempt  to  commit  rape,  or  arson:  Provided,  that  no 
■1  convict  whose  labor  may  be  farmed  out  shall  be 
punished  for  any  failure  of  duty  as  a  laborer,  except 
by  a  responsible  officer  of  the  State;  but  the  convicts 
so  farmed  out  shall  be  at  all  times  under  the 
supervision  and  control,  as  to  their  government  and 
discipline,  of  the  penitentiary  board  or  some  officer 
of  this  State." 

Article  XI,  Section  1,  as  it  appears  in  the  new  Constitution,  read 
as  follows:  s^  ,    ;      ; 

"§  1.  Punishments.  The  following  punishments  only 
shall  be  known  to  the  laws  of  this  State:  death, 
imprisonment,  fines,  removal  from  office,  and 
disquahfication  to  hold  and  enjoy  any  office  of  honor, 
'icv\   I  trust,  or  profit  under  this  State." 
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Two  important  omissions  have  been  made  in  the  new  Constitution. 
First,  whereas  the  prior  section  authorized  "imprisonment  with  or 
■without  hard  labor",  the  new  section  now  authorizes 
"imprisonment",  but  the  words  "with  or  without  hard  labor"  have 
been  deleted. 

Second:  Whereas  the  old  section  stated  that  "imprisonment  with 
hard  labor  shall  be  construed  to  authorize  the  employment  of  such 
convict  labor  on  pubhc  works  on  highways,  or  other  labor  for  pubhc 
benefit,  and  the  farming  out  thereof,  where  and  in  such  manner 
as  may  be  provided  by  law  ....",  the  new  section  has  deleted  all 
of  this  language. 

Pursuant  to  the  authority  of  the  prior  Constitution,  the  General 
Assembly  has  adopted  work  on  the  pubhc  roads  as  a  part  of  the 
punishment  for  crimes.  State  v.    Young,   138  N.C.  571. 

In  State  v.  Nipper,  166  N.C.  272,  the  Court  discussed  the  common 
law  punishments  by  which  corporal  punishments  could  be  inflicted, 
and  in  reference  to  Article  XI,  Section  1,  stated:  "The  Constitution 
of  1868  intended  by  the  above  provisions  to  restrict  the  sentence 
which  might  be  imposed  by  the  courts  upon  conviction  of  crime 
to  those  enumerated."  The  Court  further  stated:  "While  our 
constitutional  provision  against  the  infliction  of  corporal  punishment 
as  a  part  of  the  sentence  of  the  courts  does  not  directly  prohibit 
Its  infliction  in  prison  discipline,  ...."   {Emphasis  added.) 

The  North  Carolina  Supreme  Court  has  stated  that  the  courts  may 
impose  only  such  punishments  as  are  authorized  by  Article  XI, 
Section   1,  of  the  Constitution.  State  v.   Cole,  241   N.C.  576. 

The  State  Constitution  is  not  a  grant,  but  a  Umitation  or  restriction 
of  powers  on  the  Legislature.  Yarborough  v.  Park  Commission,  196 
N.C.  284;  Wells  v.  Housing  Authority,  213  N.C.  744;  Purser  v. 
Ledbetter,  227  N.C.  1 .  Strict  appHcation  of  rules  of  constitutional 
construction  create  a  presumption  that  a  change  in  the  law  was 
intended.  Where  a  word  in  an  amendment  or  re-enactment  of  a 
Constitution  is  omitted,  the  omission  should  be  presumed  to  have 
been  intentional.  This  general  principle  is  universally  appHed  unless 
there  is  something  to  indicate  an  intention  of  the  framers  of  the 
new  Constitution  to  the  contrary.  16  Am.  Jur.  2d,  Constitution, 
Sec.  80,  page  262. 
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"If  the  language  used  is  clear  and  unambiguous,  its  meaning  and 
intent  are  to  be  ascertained  from  the  instrument  itself  by  construing 
the  language  as  it  is  written."    16  C.J.S.,  Constitution,  Sec.   19. 

The  limitation  contained  in  Article  XI,  Section  1  is  not  "Thou  shalt 
not",  but  "Thou  shalt  only".  When  the  new  Constitution  deleted 
the  words  "With  or  without  hard  labor",  it  would  appear  that  a 
further  Umitation  has  been  imposed. 

Thus,  it  is  the  conclusion  of  this  office  that  new  Article  XI,  Section 
1  means  exactly  what  its  clear  language  says:  "The  following 
punishments  only  shall  be  known  to  the  laws  of  this  State:  death, 
imprisonment,  fine,  removal  from  office,  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  State." 
{Emphasis  added.)         j  ^ 

This  being  true,  the  General  Assembly  has  no  authority  to  impose 
"hard  labor"  as  punishment  for  crime,  and  the  courts  therefore  may 
not  impose  a  judgment  which  requires  hard  labor  as  punishment, 
(Emphasis  added.) 

We  are  not  unaware  of  Article  I,  Section  17,  which  provides: 
"Slavery  is  forever  prohibited.  Involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  parties  have  been  adjudged  guilty, 
is  forever  prohibited."  This  is  almost  the  same  language  which 
appeared  in  Article  I,  Section  33  of  the  1868  Constitution,  as  well 
as  the  language  of  the  Thirteenth  Amendment  to  the  U.  S. 
Constitution. 


:| 


At  first  glance,  the  view  that  Article  XI,  Section  1  abolishes  hard 
labor  would  indicate  that  Article  I,  Section  17  has  been  repealed 
to  the  extent  it  does  not  prohibit  involuntary  servitude  as 
punishment  for  crime. 


i 


Amendments  are  usually  adopted  for  the  purpose  of  making  ai 
change;  hence  it  is  very  Hkely  that  a  conflict  may  arise  between 
an  amendment  and  portions  of  a  Constitution  adopted  at  an  earher 
time.  This  may  be  true,  as  in  our  present  Constitution,  even  though 
it  was  a  rewrite  and  revision  adopted  by  the  people  all  at  one  time, 

Constitutional  provisions  must  be  harmonized  whenever  possible.  A 
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provision  is  not  invalid  merely  because  it  conflicts  unless  the 
provisions  are  so  repugnant  as  to  be  irreconcilable.  Such  is  not  the 
case  here. 

If  inconsistent  provisions  cannot  be  completely  harmonized  or 
reconciled,  the  special  provision  relating  to  a  subject  matter  will 
control  the  more  general  provision,  and  both  will  operate  together, 
neither  working  the  repeal  of  the  other,  and  the  general  provision 
will  be  left  to  control  in  cases  where  the  special  does  not  apply. 
Johnson  v.  Duke,  24  A.  2d  304;  Swanson  v.  State,  271  N.W.  264; 
People  V.  Western  Air  Lines,  Inc.,  268  P.  2d,  723;  16  Am.  Jur. 
2d,  Constitutional  Law,  Section  69. 

These  rules  may  be  applied  to  Article  XI,  Section  1  and  Article 
I,  Section  17,  and  effect  given  to  both  sections,  to  the  end  that 
Article  I,  Section  17  would  read:  "Involuntary  servitude,  except 
whereof  the  parties  have  been  adjudged  guilty  of  a  crime,  is  forever 
prohibited." 

Neither  the  Constitution  of  the  United  States  nor  Article  I,  Section 
17  of  the  State  Constitution  prohibits  the  employment  of  convict 
labor.  Although  Article  XI,  Section  1  of  the  State  Constitution  is 
construed  to  prohibit  the  imposition  of  hard  labor  as  punishment, 
the  General  Assembly  may  authorize  the  employment  of  convict 
labor  by  the  Department  of  Correction. 

In  18  C.J.S.,  Convicts,  Section  13,  we  find  the  following:  "A  state 
or  county  is  entitled  to  a  convict's  labor  or  services.  The  legislature, 
subject  to  constitutional  restrictions,  may  authorize  the  employment 
of  convicts  on  pubhc  works,  or  leave  the  nature  of  their  employment 
to  the  discretion  of  a  board  of  control,  and  may  provide  for  the 
payment  of  compensation  to  them," 

It  is  within  the  police  power  of  the  State  to  provide  for  the 
employment  of  convicts.  Prior  to  the  Constitution  of  1868, 
employment  of  convicts  on  the  pubhc  roads  had  been  enacted  and 
sustained.  State  v.   Young,   138  N.C.  571. 

G.  S.  148-26  sets  forth  the  State  pohcy  on  employment  of  prisoners 
"to  provide  diversified  employment  for  all  able-bodied  inmates  of 
the  State  prison  system  in  work  for  the  public  benefit  that  will 
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reduce  the  cost  of  their  keep  while  enabhng  them  to  acquire  or 
retain  skills  and  work  habits  needed  to  secure  honest  employment 
after  their  release." 

There  is  no  limitation  in  the  Constitution  upon  the  General 
Assembly's  authority  to  carry  out  the  above  stated  pohcy. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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23  July   1971 
Subject: 

Requested  by: 
Questions : 


Education;  State-Supported  Colleges  and 
Universities;  Qualifications  for  In-State 
Tuition;  Chapter  845  of  the  1971  Session 
Laws         !  -y-ii.    ■ '  :,■:•■":    '       ■  , 

Cameron  West,  Director 

State  Board  of  Higher  Education 

(1)  The  fourth  paragraph  of 
N.C.G.S.  116-143  states  that  "Where  an 
individual  serves  as  a  faculty  member  on 
a  part-time  basis  and  is  enrolled  at  the  same 
time  as  a  part-time  student,  a  special 
tuition  rate  not  lower  than  the  North 
Carohna  resident  rate  may  be  granted  in 
the  discretion  of  the  Board  of  Trustees  of 
the  institution."  Section  6  of  Chapter  845 
of  the  1971  Session  Laws,  ratified 
July  13,  1971,  rewrote  paragraph  four  of 
N.C.G.S.  116-143  as  follows:  "No  special 
tuition  rate  may  be  granted  to  an  individual 
serving  exclusively  as  a  faculty  member  on 
a  part-time  basis  and  who  is  enrolled  at  the 
same  time  as  a  part-time  student;  provided, 
however,      that     the     Advisory      Budget 
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-       '  Commission     is     hereby     authorized     to 

modify  this  provision  to  alleviate  justifiable 
budget  difficulties  in  the  affected 
institutions  during  the  1971-73  biennium." 
.  Does  Chapter  845  of  the  1971  Session 
Laws  affect  the  validity  of  any  contract 
t^    .  entered  into  prior  to  July   13,   1971,  by 

students  and  state-supported  institutions  of 
higher  education  pursuant  to 

N.C.G.S.   116-143? 

(2)  Prior  to  the  enactment  of 
Chapter  845  of  the  1971  Session  Laws,  to 
quaUfy  for  in-state  tuition  a  legal  resident 
must  have  maintained  his  domicile  in  North 
Carolina  for  at  least  six  months  next 
preceding  his  enrollment  or  re-enrollment 
in  an  institution  of  higher  education  in  this 
State.  Chapter  845  of  the  1971  Session 
Laws  extends  the  period  of  quahfication 
from  six  months  to  twelve  months.  Is  the 
twelve-month  requirement  applicable  to 
students  who  have  appHed  to  and  have 
been  accepted  by  a  state-supported 
;  institution    prior   to    July   13,   1971,    the 

effective  date  of  Chapter  845? 

Conclusions:  (1)      Chapter  845    of   the    1971    Session 

Laws  does  not  affect  the  validity  of  any 
contract  entered  into  prior  to 
July  13,  1971,  where  the  individual  has 
been  offered  and  has  accepted  to  serve  as 
a  faculty  member  on  a  part-time  basis  and 
is  enrolled  at  the  same  time  as  a  part-time 
student  and  as  a  part  of  his  employment 
as  a  part-time  faculty  member  has  been 
offered  a  special  tuition  rate  not  lower  than 
the  North  Carolina  resident  rate. 

(2)  The  eligibility  of  all  students  who 
have  apphed  and  have  been  accepted  by 
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state-supported  institutions  of  higher 
education  prior  to  July  13,  1971,  shall  be 
determined  upon  the  individual  having 
maintained  his  domicile  in  North  Carohna 
for  at  least  the  six  months  next  preceding 
the  date  of  first  enrollment  or 
re-enrollment  in  an  institution  of  higher 
.  .  education  in  this  State.  The  tv^elve-month 
■''■  requirement        as        provided       for       in 

Chapter  845    of  the    1971    Session   Laws 

does    not    apply    to    any    individual    who 

i'  applied  for  admission  and  was  accepted  by 

a    state-supported    institution    of    higher 

education    prior    to    July   13,   1971.    The 

'^  ,  ^  student    already    enrolled    as    an    in-state 

.  1  student,  qualifying  as  such  by  compliance 

•  with  the  six-month  requirement  prior  to 

-  July   13,   1971,  shall  retain  in-state  status. 

Chapter  845  of  the  1971  Session  Laws  (hereinafter  referred  to  as 
Chapter  845)  provides  in  Section  6  in  part  the  following: 

"No  special  tuition  rate  may  be  granted  to  an 
individual  serving  exclusively  as  a  faculty  member  on 
a  part-time  basis  and  who  is  enrolled  at  the  same  time 
as  a  part-time  student;  provided,  however,  that  the 
Advisory  Budget  Commission  is  hereby  authorized  to 
modify  this  provision  to  alleviate  justifiable  budget 
difficulties  in  the  affected  institutions  during  the 
1971-73  biennium." 

The  above  quoted  portion  of  Chapter  845  rewrote  the  fourth 
paragraph  of  N.C.G.S.  116-143  which,  prior  to  its  amendment  as 
set  forth  above,  read  as  follows: 

"Where  an  individual  serves  as  a  faculty  member  on 
a  part-time  basis  and  is  enrolled  at  the  same  time  as 
a  part-time  student,  a  special  tuition  rate  not  lower 
than  the  North  Carolina  resident  rate  may  be  granted 
in  the  discretion  of  the  Board  of  Trustees  of  the 
institution."  .  ,  ... 
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Prior  to  July  13,  1971,  as  provided  for  in  N.C.G.S.  1 16-143,  many 
of  our  state-supported  institutions  of  higher  education  employed 
nonresident  graduate  students  as  teaching  assistants  and  extended 
to  them,  as  one  of  the  terms  of  such  employment,  a  special  tuition 
rate.  Such  arrangements  were  made  prior  to  the  change  in  the  law 
for  the  1971-72  academic  year  by  way  of  an  exchange  of  letters, 
that  is,  a  letter  from  the  institution  offering  an  individual  the 
opportunity  to  serve,  at  a  special  tuition  rate  not  lower  than  the 
resident  rate,  as  a  faculty  member  on  a  part-time  basis  while  enrolled 
at  the  same  time  as  a  part-time  student  followed  by  a  letter  from 
that  individual  accepting  such  position. 

The  kind  of  offer  and  acceptance  referred  to  above,  whether  it  be 
oral  or  written,  would  result  in  a  vaUd  and  binding  contract  upon 
the  institution.  Though  such  a  contract  may  not  be  valid  if  entered 
into  subsequent  to  enactment  of  Chapter  845,  the  contract  was  valid 
prior  to  the  enactment  of  Chapter  845  and  is  binding  upon  the 
institution.  The  prohibitions  contained  in  Chapter  845  may  not  be 
retroactively  apphed  in  this  situation. 

Ordinarily,  a  statute  will  be  given  prospective  effect  only  and  will 
not  be  construed  to  have  retroactive  effect  unless  such  intent  is 
clearly  expressed  or  arises  by  necessary  implication  from  its  terms. 
Housing  Authority  of  Durham  v.  Thorpe,  271  N.  C.  468, 
157  S.  E.  2d  147.  Had  the  General  Assembly  attempted  to  give 
retroactive  effect  to  Chapter  845,  and  invalidate  contracts  entered 
into  prior  to  the  effective  date  of  Chapter  845,  such  an  attempt 
would  have  been  unconstitutional.  The  General  Assembly  has  the 
power  to  enact  retroactive  laws  provided  that  they  do  not  impair 
the  obligation  of  contracts  or  disturb  vested  rights.  Piedmont 
Memorial  Hospital  v.  Guilford  County,  221  N.  C.  308, 
20  S.  E.  2d  332.  A  statute  may  not  be  given  retroactive  effect 
where  such  construction  would  interfere  with  vested  rights.  Wilson 
v.  Anderson,  232  N.  C.  212,  50  S.  E.  2d  836, 

18  A.L.R.  2d  951,  petition  for  rehearing  dismissed, 
232  N.  C.  521,  61    S.  E.  2d  447,   18  A.L.R.  2d  959. 

All  contracts  entered  into  between  an  institution  and  an  individual 
prior  to  July  13,  1971,  and  pursuant  to  N.C.G.S.  1 16-143  are  valid 
and  enforceable. 
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In  the  classification  of  students  as  in-state  or  out-of-state  at 
state-supported  institutions  of  higher  education,  the  Board  of 
Trustees  of  each  institution  has  adopted  the  following  regulation: 

"To  quahfy  for  in-state  tuition,  a  legal  resident  must 
have  maintained  his  domicile  in  North  CaroUna  for  at 
least  the  six  months  next  preceding  the  date  of  first 
enrollment  or  re-enrollment  in  an  institution  of  higher 
education  in  this  State." 

Chapter  845  changed  the  six  months  period  of  domicile  as  a 
non-student  to  twelve  months.  Section  8  of  Chapter  845  provides: 

''In-State  Residents:  -  To  quahfy  for  in-state  tuition, 
a  legal  resident  must  have  maintained  his  domicile  in 
North  Carolina  for  at  least  the  twelve  months  next 
preceding  the  date  of  first  enrollment  or  re-enrollment 
in  an  institution  of  higher  education  in  this  State. 
Student  status  in  an  institution  of  higher  learning  in 
this  State  shah  not  constitute  eUgibihty  for  residence 
to  quahfy  said  student  for  in-state  tuition." 

To  apply  the  twelve-month  requirement  to  students  and  prospective 
students  who  have  applied  for  admission  and  have  been  accepted 
prior  to  July  13,  1971,  would  violate  vested  rights.  The  same 
principles  apphcable  to  contracts  are  apphcable  here. 

The  twelve-month  requirement  as  provided  for  in  Chapter  845  of 
the  1971  Session  Laws  does  not  apply  to  any  individual  who  apphed 
for  admission  at  a  state-supported  institution  of  higher  education 
and  was  accepted  prior  to  July  13,  1971.  The  student  already 
enrolled  as  an  in-state  student,  quahfying  as  such  by  compliance 
with  the  six-month  requirement  prior  to  July  13,  1971,  shah  retain 
in-state  status. 

'  Robert  Morgan,  Attorney  General 

Andrew  A.  Vanore,  Jr., 
Assistant  Attorney  General 
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23  July   1971 
Subject: 

Requested  by: 
Question : 


Conclusion : 


Infants  and  Incompetents;  Guardians; 
Minors;  Clerks  of  Superior  Court; 
G.  S.  33-1,  33-41;  Chapter  585,  1971 
Session  Laws  (G.  S.  48A-1,  48A-2). 

Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

Under  the  provisions  of  the  "  1 8  Year  Old 
Majority  Act"  (Chapter  585,  Session  Laws 
of  1971),  which  provides  in  effect  that  any 
person  1 8  years  of  age  or  older  is  no  longer 
a  minor,  is  a  person  who  has  attained  the 
age  of  1 8  entitled  to  receive  his  estate  from 
his  guardian? 

In  most  instances,  yes.  However,  if  the 
estate  was  set  up  under  a  court  order,  will, 
or  other  legal  document  which  provides 
that  the  guardianship  is  to  continue  until 
the  ward  reaches  the  age  of  2 1 ,  the  "  1 8 
Year  Old  Majority  Act"  may  not  be 
appUcable. 


G.  S.  33-1  provides,  in  part:  "The  clerks  of  the  superior  court 
within  their  respective  counties  have  full  power,  from  time  to  time, 
to  take  cognizance  of  all  matters  concerning  orphans  and  their 
estates  and  to  appoint  guardians  in  all  cases  of  infants.  ..." 

North  Carolina  General  Statutes  do  not  define  "infant"  or  "minor". 
However,  these  terms  are  synonymous.  ^^ INFANT.  A  person  within 
age,  not  of  age,  or  not  of  full  age;  a  person  under  the  age  of  21 
years;  a  minor.  ..."  ^^  MINOR.  An  infant  or  person  who  is  under 
the  age  of  legal  competence.  One  under  21.  A  term  derived  from 
the  civil  law,  which  described  a  person  under  a  certain  age  as  less 
than  so  many  years.  ..."   (Black's  Law  Dictionary,  4th  Ed.) 

Chapter  585,  Session  Laws  of  1971,  was  ratified  June  17,  1971, 
and  became  effective  July  5,   1971 ,  upon  certification  by  the  United 
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States  Administrator  of  General  Services  that  the  legislatures  of  at 
least  three-fourths  of  the  States  had  ratified  an  amendment  to  the 
U.  S.  Constitution  providing  that  the  rights  of  citizens  who  are  18 
years  of  age  to  vote  shall  not  be  denied  or  abridged  on  acount  of 
age.  This  act  provides: 

"§48A-1.  Common  law  definition  of  'minor' 
abrogated. -The  common  law  definition  of  minor 
insofar  as  it  pertains  to  the  age  of  the  minor  is  hereby 
repealed  and  abrogated. 

"§48A-2.  Age  of  minors. -A  minor  is  any  person  who 
has  not  reached  the  age  of  18  years." 

G.  S.  33-41  provides,  in  part:  "A  guardian  may  be  required  to  file 
such  account  at  any  time  after  sixty  days  from  the  ward's  coming 
of  full  age  or  the  cessation  of  the  guardianship;.   ..." 

Subject  to  the  remainder  of  this  paragraph,  in  our  opinion. 
Chapter  585,  Session  Laws  of  1971,  requires  a  clerk  of  superior 
court  to  permit  the  filing  of  a  final  account  in  the  guardianship 
of  those  persons,  not  otherwise  under  a  legal  disabihty,  who  were 
18  years  of  age  or  older  on  July  5,  1971,  or  who  thereafter  attain 
the  age  of  18.  In  those  instances  where  a  guardian  was  appointed 
by  the  clerk  pursuant  to  a  court  order  or  pursuant  to  a  will  or 
other  legal  document,  we  suggest  the  clerk  review  the  language  of 
such  order  or  document.  Should  it  use  the  phrase  "21  years  of  age" 
rather  than  "infant"  or  "minor",  questions  may  arise  as  to  the 
applicability  of  Chapter  585.  If  the  document  involved  is  a  court 
judgment,  it  may  be  appropriate  for  a  motion  in  the  cause  to  be 
made  to  revise  the  judgment. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
s^  '  Assistant  Attorney  General 


27  July   1971 

Subject:       ,  ,.         Sand    Dune    Protection;   Authority    of   a 
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Requested  by: 
Questions: 


Conclusions: 


County  to  Protect  the  Sand  Dunes  Along 
the  Outer  Banks  In  the  Entire  County, 
Including  Any  Municipahty  Located 
Therein. 

Mr.  L.  Patten  Mason 
Carteret  County  Attorney 

(1)  Does  the  board  of  county 
commissioners  under  Article  3, 
Chapter  104B  of  the  General  Statutes  of 
North  Carohna,  have  the  authority  to 
protect  the  sand  dunes  along  the  Outer 
Banks  within  the  corporate  hmits  of  any 
municipahty  along  the  Outer  Banks  located 
in  that  county? 

(2)  Does  the  Sand  Dune  Protection 
Ordinance  of  Carteret  County  sufficiently 
incorporate  the  duties,  responsibihties,  and 
provisions  of  Article  3,  Chapter  104B  of 
the  General  Statutes,  so  as  to  be  apphcable 
in  any  municipahty  located  along  the  Outer 
Banks  of  Carteret  County? 

(1)  The  North  Carolina  General 
Assembly  intended  by  the  enactment  of 
Article  3,  Chapter  104B  of  the  General 
Statutes  of  North  Carolina,  to  protect  the 
sand  dunes  along  the  Outer  Banks  of  North 
Carohna  from  destruction  and  damage;  and 
the  Legislature  therein  authorized  the 
boards  of  county  commissioners  to  enforce 
the  statute  in  the  entire  county  along  the 
Outer  Banks,  including  any  municipahties 
located  therein. 

(2)  The  Sand  Dune  Protection 
Ordinance  of  Carteret  County  bases  its 
authority  on  and  incorporates  Article  3, 
Chapter   104B  of  the  General  Statutes  of 
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North  Carolina,  and,  therefore,  is 
enforceable  in  any  municipality  located 
along  the  Outer  Banks  of  Carteret  County, 
North  Carolina. 

Article  3,  Chapter  104B  of  the  General  Statutes  of  North  Carolina, 
is  the  sand  dune  protection  law.  The  North  Carohna  General 
Assembly's  findings  and  intent  relative  to  protection  of  sand  dunes 
along  the  Outer  Banks  are  set  out  in  G.  S.   104B-3  as  follows: 

'  "§104B-3.       Legislative      findings. -It      is      hereby 

determined  and  declared  as  a  matter  of  legislative 
finding  that  the  area  of  the  State  of  North  Carohna 
lying  along  the  Atlantic  Ocean  front,  and  in  particular 
the  outer  banks  of  this  State  as  hereinafter  defined, 
is  a  major  asset  to  the  economy  of  the  entire  State 
and  as  such  should  be  protected  and  preserved.  This 
area  is  wholly  or  in  part  protected  from  actions  of 
the  Atlantic  Ocean  and  storms  thereon  by  a  system 
of  natural  or  constructed  dunes  providing  a  protective 
barrier  for  adjacent  lands  and  inland  waters  and  land 
against  the  actions  of  sand,  wind  and  water.  Certain 
persons,  firms,  and  corporations  have  from  time  to 
time  modified  or  destroyed  the  effectiveness  of  such 
protective  barriers  in  the  process  of  developing  the 
water  front  for  various  purposes.  These  practices 
constitute  serious  threats  to  the  safety  of  adjacent 
properties  and  to  pubhc  highways,  as  well  as  to  the 
value  and  taxable  basis  of  such  adjacent  properties, 
and  they  constitute  a  real  danger  to  the  health,  safety, 
and  welfare  of  persons  living,  visiting  or  sojourning  in 
such  area.  It  is  therefore  deemed  necessary  to  protect 
the  area  and  especially  the  system  of  protective  barrier  j 

dunes  as  hereinafter  provided."  I 

1 

Thus,  the  General  Assembly  found  that  the  Outer  Banks  of  North 
Carolina  are  a  major  asset  to  the  economy  of  the  State;  that  they 
afford  protection  to  persons  and  property;  that  the  area  is 
susceptible  to  damage  from  wind  and  water;  and  that  certain  persons, 
firms  and  corporations  have  destroyed  the  protective  barrier  afforded 
by  the  sand  dunes.  Finally,  the  Legislature  indicated  that  the  intent! 
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of  the  law  is  to  protect  the  sand  dunes  along  the  Outer  Banks  from 
destruction  or  damage. 

The  Outer  Banks  are  defined  in  G.  S.   104B-13: 

"The  term  'outer  banks  of  this  State'  shall  be 
construed  to  mean  all  of  that  part  of  North  Carolina 
which  is  separated  from  the  mainland  by  a  body  of 
water,  such  as  an  inlet  or  sound,  and  which  is  in  part 
bounded  by  the  Atlantic  Ocean  and  in  New  Hanover, 
Onslow,  and  Brunswick  counties  this  shall  include  the 
land  areas  lying  between  the  Intra-Coastal  Waterway 
and  the  Atlantic  Ocean."   {Emphasis  supplied.) 

The  General  Assembly  stated  that  the  Outer  Banks  shall  include 
"all  of  that  part  of  North  Carolina"  bordering  on  the  Atlantic  Ocean 
and  made  no  distinction  between  municipaUties  and  counties.  It  is 
logical  to  assume  that  the  General  Assembly  intended  by  the  law 
to  protect  all  of  the  Outer  Banks  and  not  just  those  areas  controlled 
by  county  governments.  If  the  municipaUties  located  on  the  Outer 
Banks  were  not  included,  the  purpose  of  the  act  would  be  defeated 
in  that  large  areas  of  sand  dunes  on  the  Outer  Banks  would  be 
unprotected.  The  General  Assembly  has  not  deemed  it  necessary 
to  enact  a  law  appUcable  to  municipaUties  which  would  give  them 
similar  authority  to  act  nor  is  there  such  authority  included  within 
the  municipal  powers  enumerated  in  G.  S.  160-200.  It  is  clearly 
indicated  that  the  General  Assembly  intended  to  give  the  counties 
the  authority  to  protect  all  of  the  Outer  Banks  within  their 
respective  boundaries. 

The  Sand  Dune  Protection  Ordinance  of  Carteret  County  sets  out 
in  Section   1-3: 

''AUTHORITY,  Chapter   104B,  Article  3, 

Section  104B-3  et  seq.  of  the  General  Statutes  of 
North  Carolina  authorize(s)  and  empowers  the  Board 
of  Commissioners  of  Carteret  County  to  regulate  the 
protection  of  natural  and  constructed  dunes  along  the 
outer  banks  of  Carteret  County." 

I  The  authority   by   which  Carteret  County  obtains  its  power  and 
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jurisdiction  is  included  in  the  ordinance,  and  the  ordinance  further  i 
incorporates  the  duties,  responsibiUties  and  provisions  of  Article  3, 
Chapter  104B  of  the  General  Statutes  of  North  Carolina.  Thus,  the 
authority  granted  by  the  State  statute  to  Carteret  County  would 
include  the  authority  to  enforce  the  ordinance  within  the 
municipalities  along  the  Outer  Banks  located  in  Carteret  County. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


27  July  1971 
Subject: 


Requested  by: 
Question: 


Conclusion: 


Taxation;  Ad  Valorem;  Exemptions;  Real 
Property  Belonging  to  Nonprofit  Medical 
Foundation;  G.  S.  105-278  (Formerly 
G.  S.  105-296 -See  Chapter  806,  Session 
Laws  of  1971,  New  Machinery  Act) 

Mr.  H.  L.  Riddle,  Jr. 
Burke  County  Attorney 

Is  a  dwelling  house  owned  by  a  nonprofit 
medical  foundation,  which  house  is  held  to 
assure  incoming  doctors  of  a  place  to  live 
and  which  is  rented  by  the  foundation  to 
doctors  and  their  families,  exempt  from 
county  ad  valorem  taxes? 

A  dwelling  house  owned  by  a  nonprofit 
medical  foundation,  which  house  is  held  to 
assure  incoming  doctors  of  a  place  to  live 
and  which  is  rented  by  the  foundation  to 
doctors  and  their  famihes,  is  not  exempt 
from  county  ad  valorem  taxes. 


Under  the  Machinery  Act,  Chapter  806,  Session  Laws  of  1971,  all 
property,  real  and  personal,  within  the  jurisdiction  of  the  State  is 
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subject  to  taxation  unless  it  is  excluded  from  the  tax  base  or 
exempted  from  taxation  by  a  statute  of  statewide  application 
enacted  pursuant  to  Article  V,  Section  2(3)  of  the  North  Carolina 
Constitutuion.  G.  S.  105-274.  The  above  property  is  not  classified 
and  excluded  from  the  tax  base  under  applicable  sections  of  the 
General  Statutes  so  classifying  and  excluding  property  from  taxation 
(G.  S.  105-275,  G.  S.  105-276  and  G.  S.  105-277),  and  the  above 
property  does  not  appear  to  be  exempted  from  taxation  under 
G.  S.  105-278,  which  provides  that  certain  enumerated  real 
property   "and  no  other"  shall  be  exempted. 

The  subsection  of  G.  S.  105-278  having  closest  application  appears 
to  be  subsection  (6)  which  provides  an  exemption  for  "buildings, 
with  the  land  actually  occupied,  belonging  to  .  .  .  any  benevolent, 
patriotic,  historical,  or  charitable  association  used  exclusively  for 
lodge  purposes  by  said  societies  or  association,  .  .  .  ."  Even  if 
a  nonprofit  medical  foundation  or  trust  estabUshed  for  the  main 
purpose  of  making  doctors  available  to  an  area,  qualifies  as  a 
"charitable  association",  the  rental  of  a  dwelling  owned  by  such 
foundation  to  a  doctor  does  not  appear  to  be  a  use  of  such  property 
"exclusively  for  lodge  purposes",  or  for  "the  purposes  for  which 
the  association  was  organized,  Le^  charitable  purposes",  as  the  words 
"lodge  purposes"  have  been  interpreted  to  mean  by  this  office  in 
the  past.  O.A.G.  to  Harley  B.  Gaston,  dated  25  March  1960;  O.A.G. 
to  James  R.  Hood,  dated  28  August  1969.  It  is  not  the  character 
of  the  association  owning  the  property  but  rather  the  purpose  for 
which  it  is  held  which  is  determinative.  Sir  Walter  Lodge  vs.  Swain, 
:217  N.  C.  632,  9  SE  2d  365.  In  Sparrow  vs.  Beaufort  County, 
'221  N.  C.  222,  19  SE  2d  861,  the  Supreme  Court  stated  with 
respect  to  property  held  for  educational,  charitable  or  reUgious 
purposes  as  follows: 

"Property  held  for  any  of  these  purposes  is  supposed 
to  be  withdrawn  from  the  competitive  field  of 
commercial  activity,  ....  But  when  it  is  thrust  into 
the  business  Hfe  of  the  community  it  loses  its  sheltered 
place,  regardless  of  the  character  of  its  owner,  for  it 
is  held  for  profit  or  gain.   ..."   (at  p.   224) 

Exemption  from  taxation  is  never  presumed  and  statutes  providing 
exemptions   are   to   be   strictly  construed.  Strong,  North  Carolina 
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Index     2d,     Vol.  7,      Taxation,      p. 
258  N.  C.  749,         129  SE  2d  465; 
229  N.  C.  313,  49  SE  2d  754. 


128;     Sale      v. 
Henderson 


Johnson, 
V.        Gill, 


27  July   1971 
Subject: 

Requested  by: 

Question : 

Conclusion: 


Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


Mental  Health;  Courts;  Responsibility  for 
Transporting  Mental  or  Inebriate  Patients  to 
Hospitals        ^ 

Mr.  Charles  M.  Johnson 
Clerk  of  Superior  Court 
Montgomery  County 

Who  has  the  responsibihty  of  transporting 
judicially  admitted  mental  or  inebriate  patients 
to  state  hospitals? 

Responsibility  for  transporting  a  judicially 
admitted  mental  or  inebriate  patient  to  a  hospital 
is  upon  the  sheriff  when  ordered  to  do  so  by; 
the  clerk.  If  the  order  does  not  specify  who  shall 
take  the  patient  to  the  hospital,  a  friend  of  the 
patient  or  a  member  of  the  patients's  family  may 
transport  the  patient  to  the  hospital  if  he  is 
content  to  be  so  transported. 


Under  various  provisions  of  Chapter  122  of  the  General  Statutes, 
judicial  commitments  for  mental  or  inebriate  patients  are  made  by 
the  clerk.  In  conducting  an  examination  of  an  alleged  mentally  ill 
or  inebriate  person  and,  if  warranted,  committing  to  a  propei 
hospital,  the  clerk  acts  in  a  judicial  capacity.  See  Jarman  v.  Offutt.} 
239  N.  C.  468,  80  SE  2d  248  (1954). 
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In  the  case  of  Southern  Railway  Company  v.  Mecklenburg  County, 
et  al,  231  N.  C.  148,  56  SE  2d  438  (1949),  the  court  said  that 
the  sheriff  is  the  chief  law  enforcement  officer  of  the  county. 
Therefore,  it  is  his  duty  to  transport  judicially  committed  inebriate 
or  mental  patients  when  ordered  to  do  so  by  the  clerk. 

No  provision  of  law  has  been  found  which  prevents  the 
transportation  of  the  patient  by  a  friend  or  a  member  of  his  family 
if  the  clerk's  order  does  not  require  the  sheriff  to  do  so  and  the 
patient  is  content  to  be  so  transported. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


4  August   1971 
Subject: 


Pubhc  Officers  &  Employees;  Holding 
Over;  State  Board  of  Assessment; 
G.  S.   105-288 


Requested  by: 
Question: 


Mr.  Thomas  W.  Alexander 
Chairman,  State  Board  of  Assessment 

Do  those  persons  who  were  appointed 
members  of  the  State  Board  of  Assessment 
pursuant  to  former  G.  S.  105-273 
presently  continue  as  members  of  the 
Board  although  the  statute  has  been 
rewritten  and  renumbered,  and  the 
appointment  of  new  members  provided 
for? 


Conclusion: 


Yes.  The  Constitution  and  apphcable 
statutes  all  provide  that  public  officers 
continue  to  serve  until  their  successors  are 
appointed  and  quahfied,  and  there  is 
nothing     to    indicate    that    the    General 
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Assembly  intended  to  abolish  the  formeij 
offices  or  to  create  a  new  Board  to  replaceJSiS 
the  former  one. 

The  Chairman  of  the  State  Board  of  Assessment  has  inquirec 
whether  those  persons  who  were  appointed  members  of  the  Board 
pursuant  to  former  G.  S.  105-273  continue  as  members  of  the 
Board,  although  the  statute  has  been  rewritten  and  renumbered  as 
a  part  of  the  recent  overall  revision  of  the  Machinery  Act.  (C.  806. 
S.L.   1971.)  .  ; 

i 

Former  G.  S.  105-273,  under  which  the  present  five  members  o^^ 
the  Board  were  appointed,  provided: 

"(a)  There  is  hereby  created  a  State  Board  of 
Assessment  of  five  members  with  all  the  powers  and 
duties  prescribed  by  law.  On  July  1,  1967,  and 
quadrennially  thereafter,  the  Governor,  Lieutenant 
Governor  and  Speaker  of  the  North  Carohna  House 
of  Representatives  shall  each  appoint  one  member  to 
serve  for  four  years  and  until  his  successor  is  appointed 
and  quahfied.  On  July  1,  1967,  the  Governor  shall 
appoint  one  additional  member  to  serve  for  two  years 
and  until  his  successor  is  appointed  and  qualified ;  and 
\  on  July  1,  1969,  and  quadrennially  thereafter,  the 
Governor  shall  appoint  a  successor  to  the  original  one 
additional  member  to  serve  for  four  years  and  until 
his  successor  is  appointed  and  quahfied.  The  Director 
of  Tax  Research  shall  serve  ex  officio  as  the  fifth 
member  of  the  Board.  ..." 

Under  that  act,  three  members  were  appointed  as  of  1  July  1967, 
to  serve  "for  four  years  and  until  his  successor  is  appointed  and 
qualified";  and  one  was  appointed  as  of  1  July  1967  to  serve  "for 
two  years  and  until  his  successor  is  appointed  and  quahfied",] 
thereafter  to  be  appointed  quadrennially;  and  the  fifth  member 
serves  ex  officio.  Thus,  the  terms  of  three  members  would  ordinarily 
have  expired  on  1  July  1971,  and  terms  of  the  fourth  member 
would  have  expired  on  1  July  1973,  with  their  successors  appointed 
to  take  office  on  those  dates. 
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[owever,    effective     1   July   1971,    former    G.  S.   105-273,    now 
I.  S.   105-288,  was  rewritten  to  provide  in  part  as  follows: 
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"(b)  The  State  Board  of  Assessment  shall  be  composed 
of  five  members  chosen  as  provided  in  subdivisions  (b) 
(1)  through  (b)  (6),  below. 

(1)  Members  of  the  Board  serving  on  the  effective  date 
of  this  act  shall  serve  until  their  current  terms  expire 
and  their  successors  are  appointed  and  quahfied. 

(2)  On  July  1,  1971,  and  quadrennially  thereafter, 
the  Governor,  the  Lieutenant  Governor,  and  the 
Speaker  of  the  North  Carolina  House  of 
Representatives  shall  each  appoint  one  member  to 
serve  for  four  years  and  until  his  successor  is  appointed 
and  quahfied. 

(3)  On  July  1,  1973,  and  quadrennially  thereafter, 
the  Governor  shall  appoint  a  member  to  fill  the  single 
term  expiring  on  that  date  to  serve  for  four  years  and 
until  his  successor  is  appointed  and  quahfied. 

(4)  The  Director  of  the  Department  of  Tax  Research 
shall  serve  ex  officio  as  a  member  of  the  Board.   ..." 

Jo  appointments  have  yet  been  made  under  the  new  statute,  and 
tie  Chairman  has  expressed  concern  that  the  persons  who  were 
lembers  of  the  Board  before  the  effective  date  of  the  new  act  may 
e  without  authority  to  function  as  the  State  Board  of  Assessment. 
/e  conclude  that  such  is  not  the  case. 

/hen  the  authors  of  new  G.  S.  105-288  provided  that  "members 
r  the  Board  serving  on  the  effective  date  of  this  act  shall  serve 
ntil  their  current  terms  expire  and  until  their  successors  are 
ppointed  and  quahfied",  they  were  clearly  referring  to  those 
'ersons  who  had  been  appointed  under  former  G.  S.  105-273.  This 
onclusion  is  confirmed,  we  believe,  by  the  fact  that  the  fourth 
lember  to  be  appointed  under  G.  S.  105-288  is  not  to  be 
ppointed  until  1  July  1973,  the  date  on  which  the  term  of  the 
ourth     member     appointed    under    former    G.  S.   105-273    was 
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scheduled  to  expire. 

There  is  nothing  in  the  new  statute  to  suggest  that  the  General! 
Assembly  intended  to  aboUsh  the  former  offices  or  to  create  anf 
entirely  new  Board  to  replace  the  former  Board. 

Thus,  we  conclude  that  those  members  appointed  under  former 
G.  S.  105-273  continue  to  be  members  of  the  present  State  Board 
of  Assessment,  in  the  case  of  three  of  their  number,  until  their 
successors  are  appointed  and  quaUfied,  and  in  the  case  of  the  fourth, 
until  1  July  1973  and  until  his  successor  is  appointed  and  quahfied.i 
In  addition  to  being  the  clear  intention  of  the  statute, 
G.  S.  105-288,  such  a  result  is  specifically  authorized  under  our 
Constitution:  "In  the  absence  of  any  contrary  provision,  all  officers 
in  this  State,  whether  appointed  or  elected,  shall  hold  their  positions 
until  other  appointments  are  made  or,  if  the  offices  are  elective, 
until  their  successors  are  chosen  and  quahfied."  (See  also:; 
G.  S.  \28-7 ;  Hedgpeth  v.  Allen,  220  N.  C.  528  (\94\);  Freeman 
V.    Commissioners,  217  N.  C.  209   (1940)). 

The  purpose  of  such  a  provision  is  "to  prevent  a  hiatus  in  the 
government  pending  the  time  when  a  successor  may  be  chosen  and 
inducted  into  office."  43  Am.  Jur.,  PubHc  Officers,   §    164. 

'  Robert  Morgan,  Attorney  General 

/  Myron  C.  Banks, 

...      .  '  Assistant  Attorney  General 


4  August   1971 

'■■.4    ; 

Subject: 


Requested  by: 


Infants  and  Incompetents;  Guardians;  Joint! 
Savings  Accounts;  Right  of  Guardian  tq 
Remove  Funds  from  Savings  Account  ini 
Which  Guardian's  Ward  has  a  Contractualj 
Right  to  Withdraw  Funds. 

Mr.  W.  C.  York 

Savings  and  Loan  Supervisor 

Department  of  Insurance 
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^estion:  Where  a  husband  and  wife  have  had  a  joint 

savings  account  in  a  savings  and  loan 
association  with  a  right  in  either  to 
■  •  withdraw  all  or  part  of  the  funds  in  the 
account,  the  wife  becomes  incompetent 
and  has  a  guardian  appointed  for  her,  does 
the  guardian  have  authority  to  withdraw  all 
of  the  funds  from  the  joint  savings 
account? 

i^onclusion:  -       The  guardian  of  the  incompetent  wife  can 

withdraw  from  the  joint  account  only  such 
funds  as  are  necessary  for  the  needs  of  the 
incompetent.  It  is  suggested  that  the 
decision  as  to  the  needs  of  the  incompetent 
should  be  made  by  the  clerk  of  superior 
court,  after  notice  to  the  husband  and  after 
hearing  and  the  clerk's  order  forwarded  to 
the  savings  and  loan  association  where  the 
joint  account  is  maintained. 

t  should  be  noted  initially  that  the  right  of  survivorship  is  not 
nvolved  since  neither  husband  nor  wife  is  deceased. 

ji'here  appeared  to  be  no  appellate  court  decisions  in  this  State 
'leciding  or  discussing  this  question,  nor  are  there  any  North  Carolina 
tatutes  in  point. 

lusband  and  wife  executed  the  following  contractual  agreement 
v'ith  a  savings  and  loan  association  by  signing  a  membership  card 
i^hich  contained  the  following  language:   "The  undersigned  hereby 

Igree  with  each  other  that  the  shares  in  association 

>sued  or  standing  in  the  name  of  us,  whose  names  are  signed  below, 
ither  now  or  hereafter,  and  whether  represented  by  certificates  or 
ccounts,  are  and  shall  be  for  the  use  and  benefit  of  each  and  all 
»f  us  as  joint  tenants  with  the  right  of  survivorship  and  not  as  tenants 
n  common;  and  the  said  association  is  hereby  authorized  and 
mpowered  to  pay  from  time  to  time,  any  part  or  all  of  the 
withdrawal  value  of  said  shares  or  accounts  to  any  or  either  of  the 
indersigned  upon  receipts  signed  by  any  or  either  one  of  us,  or 
ipon  endorsement  of  any  certificates  for  any  part  or  all  of  said 


-462- 


shares  by  any  or  either  of  us." 

G.  S.  33-20  provides:  "Every  guardian  shall  take  possession,  for  the 
use  of  the  ward,  of  all  his  estate,  and  may  bring  all  necessary  action 
therefor. " 

"Assuming  that  the  joint  account  of  one  who  becomes  incompetent 
is  not  required  to  be  broken  up  or  is  not  acquired,  under  the  existing 
circumstances  and  law,  by  the  other  joint  depositor,  it  is  the  general 
rule  that  the  guardian  of  the  incompetent  may  withdraw  from  the 
account  only  such  funds  as  are  necessary  for  the  needs  of  the 
incompetent,  and  acquires  no  title  or  general  rights  of  election  with 
reference  to  the  property."  62  A.L.R.  2d  1093,  citing  Howard  v. 
Imes,  265  Ala.  298,  90  So.  2d  818  (1956);  Re  Griffith,  33 
Del.  Ch.  387,  93  A2d  920  (1953);  Johnson  v.  Nourse, 
258  Mass.  417,  155  N.E.  457  (1927);  Coolidge  v.  Brown, 
286  Mass.  504,  190  N.E.  723  (1934);  Drain  v.  Brookline  Sav. 
Bank,  327  Mass.  435,  99  N.E.  2d  160  (1951);  Boehmer  v. 
Boehmer,  264  Wis.   15,  58  N.W.  2d  411    (1953). 

In  Howard  v.  Imes,  supra,  "The  court,  applying  the  general  rule 
that  a  guardian  cannot  exercise  a  purely  personal  elective  right  of 
his  ward,  stated  that  it  seemed  clear  that  an  act  which  required 
the  exercise  of  the  personal  right  of  the  ward  could  not  be  performed 
by  the  guardian,  and  that  the  making  of  periodic  withdrawals  for 
the  care  and  maintenance  of  the  ward  would  constitute  ministerial 
acts,  within  the  authority  of  the  guardian,  but  that  the  termination 
of  the  joint  account  and  withdrawal  of  all  the  funds  was  a  personal 
right." 

G.  S.  33-39  requires  that  guardians  file  annual  accounts  with  the 
clerk  of  superior  court  and  that  the  clerk  carefully  audit  this  account 
and,  if  found  correct,  approve  it.  While  there  is  no  specific  statutory/ 
procedure  for  the  clerk  to  hear  the  claims  of  a  guardian  with  respect 
to  the  need  of  expending  funds  in  a  joint  account  for  his  ward, 
it  is  suggested  that  under  the  clerk's  general  authority  to  supervise 
the  acts  of  guardians,  the  clerk  has  the  authority  to  hold  a  hearing! 
after  notice  to  the  other  persons  who  own  an  interest  in  the  joint 
account,  with  the  incompetent  and  to  determine  whether  or  not 
the  guardian  is  justified  in  spending  a  portion  of  the  joint  account! 
of  the  ward's  benefit.  The  clerk's  decision  should  be  forwarded  tc 
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the  institution  where  the  joint  account  is  maintained. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


4  August   1971 
Subject: 

Requested  by: 

Question: 


Pubhc  Officers  &  Employees;  State 
Employees;  Workmen's  Compensation  Act; 
Travel  by  Private  Plane 

Mr.  W.  P.  Garris 

Controller 

State  Highway  Commission 

Is  a  State  employee,  who  is  duly  authorized 
to  travel  by  private  plane  on  official  State 
business,  entitled  to  receive  the  same 
workmen's  compensation  benefits  when  so 
travehng  as  he  would  otherwise  be  entitled 
to  when  utilizing  a  privately  owned 
automobile? 

Yes.  A  State  employee  is  entitled  to  receive 
the  same  workmen's  compensation  benefits 
while  traveling  in  a  privately  owned  plane 
on  State  business,  when  duly  authorized  to 
do  so,  as  he  is  entitled  to  receive  while 
travehng  in  a  privately  owned  automobile. 


The  North  Carolina  Supreme  Court  in  the  case  of  Galloway  v. 
Department  of  Motor  Vehicles,  231  N.  C.  447,  upheld  a  recovery 
under  the  Workmen's  Compensation  Act  for  the  injury  and  death 
of  two  highway  patrolmen  who  were  using  a  private  aircraft  in  the 
performance  of  their  duties.  The  Court  in  allowing  recovery,  stated 
that  there  is  nothing  novel  or  unusual  in  the  use  of  an  airplane 
for  any  purpose   for  which  it  is  suitable. 


Conclusion: 
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An  employee  is  entitled  to  benefits  for  injury  or  disability  which 
arise  out  of  and  in  the  course  of  his  employment.  Injuries  which 
arise  out  of  and  in  the  course  of  employment  are  those  which  occur 
when  the  employee  is  engaged  in  some  activity  or  duty  which  he 
is  authorized  to  undertake  and  which  is  calculated  to  further, 
directly  or  indirectly,  the  employer's  business.  Clark  v.  Burton  Lines, 
Inc.,  272  N.C.  433.  This  includes  injuries  suffered  while  travehng. 
Martin  v.  Georgia-Pacific  Corp.,  5  N.C.  App.  37.  The  method  of 
travel  is  not  determinative  of  the  benefits  under  the  Workmen's 
Compensation  Act.  State  employees  are  treated  the  same  under  the 
Workmen's  Compensation  Act  as  other  employees  engaged  by  private 
enterprise.  G.  S.  97-2.  Therefore,  when  a  State  employee  is  duly 
authorized  to  travel  by  private  plane,  he  is  entitled  to  the  same 
benefits  as  an  employee  is  entitled  to  when  travehng  in  a  privately 
owned  automobile.  i 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
-        .  Assistant  Attorney  General 


6  August   1971 
Subject: 


Infants  &  Incompetents;  Minors;  Public  Officers 
and  Employees;  Clerks  of  Superior  Court; 
Sheriffs;  Issuance  of  Permit  to  Purchase  Weapon 
to  18,  19  and  20  Year  Old  Persons;  G.  S.  48A-1, 
48A-2;  G.  S.   14-402,  e^  se^.  , 


Requested  by: 
Question : 


Mr.  Isaac  T.  Avery,  Jr. 
Iredell  County  Attorney 


Conclusion: 


Since  enactment  of  the   "18  year  old  majority 
act"  (G.  S.  48A-1,  et  seq.),  does  North  Carohna 
law  prohibit  a  clerk  of  superior  court  or  sheriff, 
as    the    case   may   be,   from   issuing  a   so-called  i 
"pistol  permit"  to  a  person  18  years  old  or  older? 


No.  However,  before  issuance,  the  issuing  officer 
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should   fully   satisfy   himself  that  the  appHcant 
requires  the  weapon  for  protection  of  the  home. 

Chapter  585,  Session  Laws  of  1971,  became  effective  July  5,   1971. 
The  Act  provides  as  follows: 

"§48A-1.  Common  law  definition  of  'minor' 
abrogated -1)^0,  common  law  definition  of  minor 
insofar  as  it  pertains  to  the  age  of  the  minor  is  hereby 
repealed  and  abrogated. 

"§48A-2.  Age  of  minors. -k  minor  is  any  person  who 
has  not  reached  the  age  of  18  years." 

In  some  counties,  the  clerk  of  superior  court  issues  so-called  "pistol 
permits";  in  other  counties,  the  sheriff.  See  Articles  52A  and  53 
I  of  Chapter  14  of  the  General  Statutes.  These  statutes  do  not 
;  mention  any  quahfication  which  the  appUcant  has  to  have  other 
I  than  "good  moral  character"  and  that  the  weapon  is  "for  protection 
:;  of  the  home."  G.  S.  14-404  and  14-409.3.  The  permit  may  be 
i  issued  to  "any  person  ...  in  any  such  county.  ..."  See 
G.  S.   14-403  and   14-409.2. 

i  In  our  opinion,  North  Carolina  law  does  not  prohibit  a  person  18 
years  or  older  from  receiving  a  permit.  The  issuing  official  should 

i  satisfy  himself  that  the  weapon  is  for  protection  of  the  home.  See 
G.  S.   14-404  and   14-409.3. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


6  August   1971 

\  Subject:  Criminal  Law  and  Procedure; 

G.  S.   14-269.2;  Education;   School   Law, 

Generally;     Possession     of    Weapons     by 

'  Faculty  Members  of  Schools  in  Homes  of 
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Faculty  Members  Located  on  School 
Property. 

Requested  by:  Mr.  Prit chard  C.  Smith,  Director 

Traffic,  Safety  and  Security 
Western  Carolina  University 

Question:  Is  it  a  violation  of  G.  S.   14-269.2,  which 

prohibits  the  possession  of  certain  weapons 
on  school  property,  for  a  faculty  member 
of  the  school  to  have  a  shotgun,  rifle  or 
pistol  in  his  home,  the  home  being  owned 
by  and  located  on  property  of  a  pubhc  or 
private  educational  institution? 

Conclusion:  No. 

G.  S.  14-269.2,  enacted  as  Chapter  241  by  the  1971  Session  of 
the  General  Assembly,  provides  in  part:  "It  shall  be  unlawful  for 
any  person  to  possess,  or  carry,  whether  openly  or  concealed,  any 
gun,  rifle,  pistol,  ...  or  any  other  weapon  of  hke  kind,  not  used 
solely  for  instructional  or  school  sanctioned  ceremonial  purposes, 
in  any  pubUc  or  private  school  building  or  bus,  on  any  pubhc  or 
private  school  campus,  grounds,  recreation  area,  athletic  field,  or 
other  property  owned,  used  or  operated  by  any  board  of  education, 
school,  college,  or  university  board  of  trustees  or  directors  for  the 
administration  of  any  public  or  private  educational  institution.  .  .  ." 
{Emphasis  added.) 

It  is  a  commonly  accepted  rule  of  statutory  construction  that  "... 
statutes  imposing  a  penalty,  or  creating  criminal  offenses,  must  be 
strictly  construed."  Strong,  N.  C.  Index  2d,  Statutes,  sec.  5,  citing 
numerous  decisions  of  the  North  Carolina  Supreme  Court. 
G.  S.  14-269.2  does  not  specifically  list  buildings  or  school  property 
used  for  private  dwelhngs. 

A  companion  statute,  G.  S.  14-269,  prohibits,  with  exceptions  not 
pertinent  here,  the  carrying  of  certain  weapons  concealed  about 
one's  person  "except  when  on  his  own  premises".  There  is  no 
indication  in  G.  S.  14-269.2  to  change  this  provision  of 
G.  S.   14-269.  Furthermore,  under  the  law  of  this  State,  a  person 
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has  the  right  to  defend  himself  in  his  home,  State  vs.  Pennell, 
232  N.  C.  573,  61  S.E.  2d  593,  and  his  family,  State  vs.  Hodges, 
255  N.  C.  566,  122  N.  C.  S.E.  2d   197. 

Li  1902  the  North  Carolina  Supreme  Court  in  State  vs.  Goode, 
130  N.  C.  651  at  page  654,  quoted  with  approval  Sir  Edward 
Coke's  famous  statement  "A  man's  house  is  his  castle".  All 
indications  are  that  this  statement  is  still  the  law  in  this  State.  In 
our  opinion,  G.  S.  14-269.2  does  not  prohibit  the  possession  of 
a  shotgun,  rifle  or  pistol  in  the  home  of  a  faculty  member  who 
lives  in  a  home  owned  by  and  located  on  property  of  a  pubUc  or 
private  educational  institution. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


6  August   1971 
Subject: 

Requested  by: 

Question : 


Conclusion: 


Agriculture;  Public  Records,  Compulsory 
Meat  Inspection  Act;  G.  S.  132-1, 
106-549.5,  et  se£. 

Mr.  John  L.  Reitzel 
Assistant  Commissioner  of 
Agriculture 

Are  records  made  by  State  employees  of 
a  meat  packing  plant  which  is  under  State 
inspection  "public  records"  and  thus 
subject  to  inspection  and  copying  by  the 
pubhc? 

Such  records  are  "pubHc  records"  if  they 
were  made  and  received  pursuant  to  law 
by  the  Department  of  Agriculture  in  the 
transaction  of  public  business. 
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Recently  members  of  the  press  have  asked  the  Department  of 
Agriculture  to  open  for  inspection  records  of  the  Department 
received  in  Raleigh  from  State  employees  who  are  inspectors  of  meat 
packing  plants  which  plants  are  subject  to  State  inspection  pursuant 
to  Articles  49B  and  49C  of  Chapter  106  of  the  General  Statutes 
(the  Compulsory  Meat  Inspection  Act).  These  records  typically 
report  on  the  degree  of  compUance  by  individual  packing  plants 
with  the  sanitation  and  other  technical  requirements  of  the 
Compulsory  Meat  Inspection  Act.  The  records  reflect,  inter  alia, 
physical  conditions  observed  in  the  particular  packing  plant  by  the 
inspector  and  do  not  contain  hearsay  statements  or  opinions  of  the 
inspector.  The  records  include  letters,  memos,  survey  reports  and 
occasional  photographs.  s 

G.  S.   132-1    provides:    "PubHc    records    comprise    all    written    or 
printed    books,    papers,    letters,    documents   and   maps   made   and 
received  in  pursuance  of  law  by  the  pubHc  offices  of  the  State  and  | 
its  counties,  municipahties  and  other  subdivisions  of  government  in 
the  transaction  of  public  business." 

The  records  in  question  are  made  by  State  employees,  forwarded  1 
to  the  North  Carolina  Department  of  Agriculture,  a  public  office, 
in  Raleigh,  where  they  are  received,  reviewed  and  filed  by  other 
State  employees,  all  pursuant  to  the  Compulsory  Meat  Inspection 
Act.  The  reports  are  therefore  clearly  public  records  within  the 
meaning  of  G.  S.  132-1  and  subject  to  pubhc  inspection  pursuant 
to  G.  S.  132-6,  which  provides  that  pubHc  records  must  be  open 
for  inspection  and  examination  by  the  pubhc  at  reasonable  times 
and  that  certified  copies  thereof  shall  be  furnished  on  payment  of 
a  fee  prescribed  by  law. 

This  opinion  does  not  relate  to  records  of  a  meat  packing  plant, 
which  are  made  by  the  plant's  employees  and  retained  by  the  plant. 

This  opinion  also  does  not  relate  to  information  which  the 
Commissioner  of  Agricultrue  may  require  of  packing  plants  under 
authority  of  G.  S.  106-549.36,  relating  to  "...  the  organization, 
business,  conduct,  practices,  and  management  of  any  person,  firm,| 
or  corporation  engaged  in  intrastate  commerce,  and  the  relation  j 
thereof  to  other  persons,  firms,  or  corporations;  .  .  .  ."  Such' 
records   may   not  be   made   pubhc  without   the   authority  of  the 
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pommissioner  of  a  court.  See  G.  S.   106-549. 36(c)(3). 

'  Robert  Morgan,  Attorney  General 

Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


S  August   1971 
Subject: 


Requested  by: 


[Question : 


Public  Officers  and  Employees;  Clerks 
Superior  Court;  Costs;  Bail,  Bail  Bonds; 
G.  S.  7A-308(15);  Commission  by  Clerk 
Superior  Court  on  Interest  Earned  by 
Posted  Cash  Bond 

Honorable  Frank  W.  Snepp 
Judge  of  Superior  Court 

When  a  cash  bond  is  posted  with  the  clerk 
of  superior  court  for  the  appearance  of  a 
defendant  in  a  criminal  action,  pursuant  to 
an  order  of  a  superior  court  judge,  and  such 
money  is  invested  at  interest  by  the  clerk, 
is  the  clerk  required  by  G.  S.  7A-308(15) 
to  deduct  commissions  from  (a)  the  money 
deposited  and  (b)  the  interest  earned  on 
the  money  deposited? 

The  terms  of  the  order  under  which  the 
clerk  received  the  cash  bond  preclude  a 
commission  on  the  bond.  However  the 
clerk  is  required  to  deduct  a  commission, 
pursuant  to  G.  S.  7A-308(15)  from  the 
interest  earned  by  the  cash  bond. 


rsuant  to  an  order  of  a  superior  court  judge,  the  defendant  in 
M  criminal  action  was  permitted  to  post  a  $25,000  cash  bond.  The 
i  erms  of  the  order  included  the  following: 


Conclusion : 
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'7r  IS  THEREFORE  ORDERED  that  the  defendant 
be  allowed  to  make  a  bond  in  the  sum  of  $25,000.00 
upon  depositing  $25,000.00  in  cash  with  the  Clerk  of 
the  Superior  Court  of  Catawba  County  to  assure  his 
appearance  as  set  forth  in  the  bond. 

"It  is  further  ORDERED  that  upon  the  said  sum  being 
deposited  with  the  Clerk,  the  Clerk  shall  deposit  the 
sum  of  $25,000.00  forthwith  in  the  People's  Bank, 
Catawba,  North  Carolina  at  the  highest  available  rate 
of  interest  in  order  that  said  sum  may  draw  interest 
during  the  period  of  the  deposit;  that  if  the  defendant 
shall  make  his  appearances  in  accordance  with  the 
terms  of  the  bond  executed  for  his  appearance  and 
abide  by  the  judgment  and  orders  of  the  Court,  then 
said  bond  to  be  returned  to  the  depositor,  ..." 
(Emphasis  added.) 

G.  S.  7A-308  provides,  in  part: 

"(a)  The  following  miscellaneous  fees  and  commissions 
shall  be  collected  by  the  clerk  of  superior  court  and 
remitted  to  the  State  for  the  support  of  the  General 
Court  of  Justice:.  .   .  . 

"(15).  .  .On  all  funds  placed  with  the  clerk  by  virtue 
of  his  office  and  invested  by  him,  a  three  percent  (3%) 
commission  on  the  first  one  thousand  dollars 
($1,000.00),  and  a  one  percent  (1%)  commission  on 
all  funds  above  one  thousand  dollars  ($1,000.00)." 

It  is  the  opinion  of  this  office  that  the  terms  of  the  order  quoted 
above  required  the  Clerk  to  return  the  amount  of  the  bond  to  the 
depositor  without  deducting  a  commission;  however,  pursuant  tq 
the  quoted  portion  of  G.  S.  7A-308(15),  the  Clerk  must  deduc^ 
a  commission  from  the  interest  earned  by  the  $25,000.00.  I 

G.  S.  7A-308(15)  was  rewritten  by  enactment  of  Chapter  956  oi 
the  1971  Session  Laws.  The  act  becomes  effective  October  1,  1971.1 
and  hmits  the  commission  the  clerk  may  deduct  from  funds  of  oveii 
$1,000.00  which  he  invests  to  $25.00.  This  act,  of  course,  is  nolj 
apphcable  here. 
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Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


3  August   1971 
jubject: 


Social  Services;  Mental  Institutions;  Legal 
Settlement 


lequested  by: 


Mrs.  Bing  Lau 
Social  Worker 
Murdoch  Center 


Question : 


If  a  legitimate  daughter  and  her  father  had 
legal  settlement  in  county  A  under 
G.  S.  153-159  at  the  time  the  daughter 
was  placed  for  care  in  a  mental  institution 
and  subsequently,  after  the  child  became 
21  years  of  age,  the  father  moved  to  and 
gained  legal  settlement  in  county  B,  the 
daughter  remaining  continuously  in  one 
mental  institution  or  another,  in  which 
county  is  the  child  legally  settled  for  the 
purpose  of  receiving  public  support  for  care 
in  a  boarding  home  upon  her  release  from 
the  mental  instituion? 


inclusion: 


Under  the  circumstances  and  for  the 
purpose  described  in  the  question,  the 
daughter  is  legally  settled  in  county  A. 


S.   153-159  is,  in  pertinent  part,  as  follows: 

"§153-159.  Legal  Settlement;  How  Acquired.— Lcgsil 
settlements  may  be  acquired  in  any  county,  so  as  to 
entitle  the  party  to  be  supported  by  such  county,  in 
the  manner  following,  and  not  otherwise: 
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...(3)  Legitimate  Children  to  Have 
Settlement  of  Fa/Zzer. -Legitimate 
children  shall  follow  and  have  the 
settlement  of  their  father,  if  he  has  any 
in  the  State,  until  they  gain  a  settlement 
of  their  own;  but  if  he  has  none,  they 
shall,  in  like  manner,  follow  and  have  the 
settlement  of  their  mother,  if  she  has 
any, 

...(5)  Settlement  to  Continue  until  New 
One  Acquired. -Every  legal  settlement 
shall  continue  till  it  is  lost  or  defeated 
by  acquiring  a  new  one,  within  or 
without  the  State;  and  upon  acquiring 
such  new  settlement,  all  former 
settlements  shall  be  defeated  and  lost." 

Under  the  circumstances  described  in  the  question,  the  lega 
settlement  of  the  daughter  was  at  first  in  county  A,  the  same  as 
her  father's  legal  settlement.  G.  S.  153-159  does  not  provide  foi 
the  legal  settlement  of  a  person  who  has  reached  his  majority  t(i 
follow  that  of  his  father.  Therefore,  when  the  father  moved,  thf 
legal  settlement  of  the  daughter  remained  in  county  A. 

f=  -       i         Robert  Morgan,  Attorney  General 

R.  S.  Weathers, 
Assistant  Attorney  General 


6  August   1971 
Subject: 

Requested  by: 


Marriage  and  Divorce;  Divorce;  Jury  Triali 
Waiver  Pursuant  to  G.  S.  50-10  in  Case; 
Involving  Personal  Service 

Honorable  John  S.  Gardner 
District  Court  Judge 
16th  Judicial  District 

-473- 


'Question:  Is  service  of  process  upon  the  defendant 

in  a  divorce  action  by  leaving  copies  with 
the  defendant's  mother  at  the  defendant's 
address  sufficient  service,  and  is  it 
sufficient  for  waiver  of  jury  trial? 

'onclusion:  -  Service  of  process  upon  the  defendant  in 

a  divorce  action  by  leaving  copies  with  the 
defendant's  mother  at  the  defendant's 
address  is  sufficient  service  and  is  sufficient 
for  non-jury  trial. 

The  inquiry  indicates  that  in  an  action  for  annulment  on  a  bigamous 
narriage  pursuant  to  G.  S.  50^  service  was  had  upon  the  defendant 
pursuant  to  G.  S.  lA-1,  Rule  4(j)(l),  by  leaving  a  copy  of  the 
;ummons  and  complaint  with  the  defendant's  mother  at  the 
defendant's  residence.  Plaintiff's  counsel  has  now  requested  that  this 
natter  be  placed  on  the  non-jury  calendar. 

3.  S.   lA-1,  Rule  4(j)(l),  provides: 

"(j)  Process  -  manner  of  service  to  exercise  personal 
jurisdiction -\n  any  action  commenced  in  a  court  of 
this  State  having  jurisdiction  of  the  subject  matter  and 
grounds  for  personal  jurisdiction  as  provided  in 
G.  S.  1-75.4,  the  manner  of  service  of  process  shall 
be  as  follows: 

(1)  Natural  Person -Except  as 
provided  in  subsection  (2)  below,  upon 
a  natural  person: 

a.  By  delivering  a  copy  of  the 
summons  and  of  the  complaint  to 
him  or  by  leaving  copies  thereof 
at  the  defendant's  dwelling  house 
or  usual  place  of  abode  with  some 
person  of  suitable  age  and 
discretion  then  residing  therein;  or 

b.  By  delivering  a  copy  of  the 
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summons  and  of  the  complaint  to 
an  agent  authorized  by 
appointment  or  by  law  to  be 
served  or  to  accept  service  of 
process  or  by  serving  process  upon 
such  agent  or  the  party  in  a 
.';     „  manner  specified  by  any  statute."  y 

Assuming  that  the  evidence  will  disclose  that  the  address  to  which 
the  summons  was  delivered  was  the  defendant's  "dweUing  house  or 
usual  place  of  abode",  and  that  his  mother  was  of  suitable  discretion 
and  resided  therein  (on  which  the  court  would  have  to  take  proof 
and  should  make  findings  in  the  order),  then  the  service  is  sufficient 
to  obtain  jurisdiction. 

Although  this  was  an  annulment  action  under  G.  S.  50-4,  the' 
inquiry  requested  an  opinion  as  to  whether  the  provisions  of 
G.  S.  50-10  providing  for  waiver  of  jury  trial  in  divorce  actionsl' 
would  be  satisfied  by  this  type  of  service. 

G.  S.  50-10,  as  contained  in  the  1966  Replacement  Volume  2A 
of  the  General  Statutes,  provides  that  jury  trial  may  be  waived  in 
divorce  actions  based  on  one  year  separation  if  the  defendant  is 
"personally  served  with  summons,  whether  within  or  without  the 
State,  or  where  the  defendant  has  accepted  service  of  summons, 
whether  within  or  without  the  State,  .  .  .  ."  The  1971  General 
Assembly  amended  this  section  by  Chapter  17  of  the  1971  Session 
Laws,  effective  on  ratification,  on  February  19,  1971,  to  provide 
that  in  addition  to  personal  service  route,  jury  trial  could  be  waived 
by  service  by  registered  mail  as  provided  in  the  rules.  In  any  case, 
however,  assuming  that  all  the  factors  are  present  showing  that  the 
defendant  was  served  by  leaving  a  copy  with  someone  at  his  dwelling 
place  as  provided  by  the  rules,  this  would  clearly  be  personal  service, 
as  specified  in  the  Rules  of  Civil  Procedure. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Assistant  Attorney  General 
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9  August   1971 

Subject:  Public  Officers  &  Employees;  Register  of 

Deeds;  Appointment  of  Assistant  or 
Deputy  Registrar;  Person  18  Years  of  Age 
or  Over  May  be  Appointed  as  Deputy  or 
Assistant  Register  of  Deeds 

Requested  by:  Miss  Christine  William  Davis 

Duplin  County  Register  of  Deeds 

Question:  May  a  person  who  is  18  years  of  age  and 

below  the  age  of  21  years  be  appointed  as 
a  deputy  or  assistant  register  of  deeds? 

Conclusion:  Yes. 

On  July  5,  1971,  the  Administrator  of  General  Services  certified 
the  adoption  of  the  Twenty-Sixth  Amendment  to  the 
U.  S.  Constitution,  which  provides  that  the  right  of  citizens  of  the 
United  States  who  are  18  years  of  age  or  older  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  state  on 
account  of  age. 

Article  VI,  Section  1  of  the  North  Carolina  Constitution,  requires 
a  person  to  be  21  years  of  age  in  order  to  be  eligible  to  vote  at 
an  election  by  the  people  of  the  State.  The  effect  of  the 
Twenty-Sixth  Amendment  to  the  U.  S.  Constitution  was  to  change 
the  State  Constitution  so  as  to  read  "18  years  of  age".  Section  6 
of  Article  VI  of  the  North  Carolina  Constitution  provides  that  every 
qualified  voter  in  North  Carolina,  except  as  in  this  Constitution 
disqualified,  shall  be  eligible  for  election  by  the  people  to  office. 
Chapter  161  of  the  General  Statutes  does  not  specify  the  age  a 
person  must  attain  in  order  to  be  appointed  as  an  assistant  or  deputy 
register  of  deeds;  neither  does  the  North  CaroHna  Constitution 
specify  the  age  of  an  appointive  officer.  However,  at  common  law, 
infants  were  not  eUgible  to  hold  public  office  except  an  office 
ministerial  in  character  where  no  judgment,  discretion  or  experience 
was  necessary.  43  C.J.S.  Infants,  Sec.  24;  67  C.J.S.,  Officers, 
Sec.   17. 
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Since  the  duties  of  the  register  of  deeds  are  not  merely  ministerial, 
we  conclude  that  an  infant  may  not  hold  the  office  of  assistant 
or  deputy  register  of  deeds. 

Chapter  48A  of  the  General  Statutes,  enacted  by  the  1971  General 
Assembly,  reduced  the  age  of  majority  from  21  years  to  18  years. 
Therefore,  there  is  no  constitutional  or  statutory  prohibition  against 
the  appointment  of  a  person  1 8  years  of  age  or  over  as  an  assistant 
or  deputy  register  of  deeds. 

Robert  Morgan,  Attorney  General 
/  .  James  F.  Bullock, 

Deputy  Attorney  General 


11   August   1971 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Municipahties;  Building  Code;  Plumbing 
Code;  Master  Plumbers 

Mr.  David  E.  Reid,  Jr. 
Greenville  City  Attorney 

Can  a  master  plumber  supervise  plumbing 
work  being  done  by  an  unUcensed 
journeyman  plumber  who  is  employed  by 
someone  else  and  who  is  not  under  the 
supervision  and  jurisdiction  of  a  master 
plumber? 

A  master  plumber,  under  the  provisions  of 
the  North  CaroHna  Building  Code,  is 
deemed  to  be  a  person  licensed  as  a 
plumbing  contractor  under  the  provisions 
of  Article  2  of  Chapter  87  and  he  may 
employ  assistants  to  perform  the  work  or 
associate  with  a  non-licensed  contractor  to 
perform   the  work.   However,   the  master 
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plumber  is  required  to  execute  the 
contracts  and  exercise  general  supervision 
over  the  work  performed. 

The  1957  General  Assembly  provided  in  Article  9  of  Chapter  143 
of  the  General  Statutes,  particularly  G.  S.  143-138,  that  a  State 
Building  Code  should  be  adopted  by  the  North  Carohna  State 
Building  Code  Council.  Pursuant  to  such  section,  a  State  Building 
Code  was  subsequently  adopted  including  North  Carolina  State 
Building  Code,  Volume  2,  Plumbing.  Although  Section  105.3(c)  of 
Volume  2  of  the  Code  provides  that  "For  the  purpose  of  this  code, 
the  words  'Journeyman  Plumber'  shall  be  deemed  and  held  to  mean 
a  person  who  is  skilled  in  the  art  of  installing  plumbing,  and  who 
is  employed  by,  and  under  the  supervision  and  jurisdiction  of,  a 
Master  Plumber  or  Installer,  as  defined  herein.",  the  Code  does  not 
regulate  nor  provide  for  the  hcensing  of  journeyman  plumbers.  The 
municipal  ordinance  should  be  referred  to  for  questions  concerning 
journeyman  plumbers.  State  v.  Mitchell,  217  N.C,  244.  Journeyman 
plumbers  are  licensed  and  controlled  by  municipahties  under 
G.  S.   160-200(15). 

A  "Master  Plumber"  is  a  person  holding  a  plumbing  contractor's 
license,  and  is  not  Hcensed  or  regulated  under  the  provisions  of  the 
State  Building  Code.  Section  105.3(a)  of  the  State  Building  Code, 
Plumbing,  provides  that  "The  words  'Master  Plumber',  when  used 
in  this  code,  shall  be  deemed  and  held  to  mean  a  person  who  holds 
a  current  license  issued  by  the  State  Board  of  Examiners  of  Plumbing 
and  Heating  Contractors,  in  accordance  with  the  provisions  of 
G.  S,  87,  Article  2."  G.  S.  87-26  provides  that  the  person  Hcensed 
as  a  plumbing  contractor  by  the  State  Board  shall  execute  contracts 
and  exercise  general  supervision  over  the  work  done  thereunder.  In 
the  case  of  State  v.  Mitchell,  217  N.  C.  244,  at  248,  the  North 
Carohna  Supreme  Court  stated  that  "The  hcensed  contractor,  when 
associated  with  a  non-hcensed  contractor  or  when  employing 
assistants,  is  required  to  execute  contracts,  exercise  general 
supervision  over  the  work  done  and  be  responsible  for  compliance 
with  all  of  the  provisions  of  the  act."  The  statute  regulating 
plumbing  contractors  contains  no  provision  requiring  persons 
performing  the  work  to  be  actually  employed  by  the  licensed 
contractor.  The  Court  in  State  v.  Mitchell,  supra,  indicated  that  the 
persons  actually  performing  the  work  under  the  general  supervision 
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of  the  licensed  contractor  could  be  assistants  employed  by  him  or 
persons  employed  by  a  non-licensed  contractor  with  whom  he  is 
associated. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 


13  August   1971 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Municipahties;  Contracts;  Inclusion  of  Sales 
Tax  as  "Expenditure  of  Pubhc  Money"; 
G.  S.   §§    143-129;  105-164.7; 

105-164.14(c) 

Mr.  James  B.  Garland 
Gastonia  City  Attorney 

Under  a  statute  (G.  S.  143-129)  requiring 
advertising  for  bids  prior  to  the  letting  of 
certain  pubhc  contracts,  where  the 
"estimated  expenditure  of  pubhc  money" 
involved  in  such  contracts  exceeds  certain 
amounts,  is  sales  tax  which  is  paid  directly 
or  indirectly  by  an  incorporated  city  or 
town  includable  in  such  "estimated 
expenditure  of  pubhc  money"? 

Yes.  Sales  tax  is  includable  in  determining 
the  "estimated  expenditure  of  pubhc 
money"  for  the  purposes  of 
G.  S.   143-129. 


G.  S.  143-129  provides  for  competitive  bidding  and  public 
advertising  for  bids  with  respect  to  certain  pubhc  contracts  for 
construction  or  repair  work,  or  for  the  purchase  of  apparatus, 
supplies,  materials  or  equipment,  where  the  "estimated  expenditure 
of  public  money"  exceeds  specified  sums.  Inquiry  has  been  made 
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1  as  to  whether  sales  taxes  which  will  be  paid  by  an  incorporated 

^  I  city  or  town  must  be  included  as  an   "estimated  expenditure  of 

public  funds",  inasmuch  as  sales  taxes  paid  directly  or  indirectly 

by  such  a   city   or  town  are  refundable  under  the  provisions  of 

G.  S.   105-164.14(c). 

While  the  tax  is  refundable,  the  refund  is  not  automatic;  it  must 
be  applied  for,  and  if  not  timely  appHed  for,  is  diminished  or  lost 
altogether.  G.  S.  105-1 64. 14(d).  A  city  or  town  is  not  exempt  from 
payment  of  the  tax,  else  there  would  be  no  reason  for  the  refund 
provisions;  nor  are  articles  which  a  city  or  town  purchases  exempt. 
See  G.  S.  105-164.13  relative  to  exemptions  from  sales  tax.  Instead, 
the  sales  tax  which  any  consumer  (including  a  city  or  town)  pays 
^  merely  "constitute(s)  a  part  of  (the)  purchase  price,  (and  is)  a  debt 
from  the  purchaser  to  the  retailer  until  paid.  ..." 
G.  S.   105-164.7. 

The  tax  being  a  part  of  the  purchase  price,  we  conclude  that  it 
is  properly  includable  in  the  "estimated  expenditure  of  pubHc 
money"  for  the  purposes  of  determining  whether  public  advertising 
is  required  under  G.  S.   143-129. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


13  August   1971 
Subject: 


Requested  by: 


Taxation;  Real  Estate;  Excise  Stamp 
Tax  on  Conveyances;  Consideration; 
Conveyance  of  Real  Property  in 
Exchange  for  Reciprocal  Conveyance 
of  Real  Property;  G.  S.  105-228.29 

Mr.  W.  C.  Massey 
Register  of  Deeds 
Johnston  County 


-480^ 


Question:  When  the  owner  of  a  tract  of  land 

conveys  the  land  to  another  person 
in  exchange  for  another  tract  of 
land,  are  the  conveyances  subject  to 
the  excise  stamp  tax  on 
conveyances? 

Conclusion:  When  the  owner  of  a  tract  of  land 

conveys  the  land  to  another  person 
in    exchange    for   another   tract    of 
;  land,  both  conveyances  are  subject 

to  the  excise  stamp  tax  on 
conveyances. 

When  real  property  is  conveyed  in  exchange  for  other  real  property, 
the  problem  arises  as  to  whether  there  was  consideration  for  the 
conveyance  within  the  meaning  of  G.  S.  105-228.29.  If  there  is 
consideration  for  the  conveyance,  the  conveyance  is  taxable. 

Where  an  exchange  of  real  property  takes  place,  the  exchange  is 
for  consideration  in  property.  This  is  the  same  view  that  was  taken 
under  the  federal  law.  The  1968  Internal  Revenue  Regulation 
s/s  43 .4361 -2(a)  provided:  -  i 

"The  following  are  examples  of  conveyances  subject 
to  the  tax: 

(1)  A  conveyance  of  realty  in  exchange 
for  other  property;  also  the  conveyance 
of  the  other  property,  if  it  is  realty." 

The  language  of  the  North  Carolina  statute  strongly  supports  the 
view  taken  under  the  federal  law.  Cf.  Int.  Rev.  C.  4362  et.  seq. 
(1968).  Under  the  North  Carolina  version,  the  conveyance  is  exempt 
only  if  there  is  no  consideration  m_  property  or  money. 
G.  S.  105-228.29.  When  real  property  is  conveyed  in  exchange  for 
other  real  property,  consideration  in  property  is  given.  Both 
conveyances  are  taxable. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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Ronald  M.  Price, 
Staff  Attorney 


16  August   1971 
Subject: 

Requested  by: 
Question : 


Conclusion : 


Taxation;  Ad  Valorem;  Collection;  Levy  on 
Merchant's  Personal  Property  Transferred 
Before  Payment  of  Tax;  Personal  Liability 
of  Purchaser;  G.  S.   105-366(d) 

Mr.  Fred  P.  Parker,  Jr. 
Wayne  County  Attorney 

When  a  merchant  (wholesale  or  retail) 
transfers  a  major  part  of  his  goods, 
materials,  suppHes  or  fixtures,  and  when 
the  personal  property  tax  is  not  paid 
thereon,  and  when  the  taxing  unit  fails  to 
levy  on  the  property  within  six  months, 
what  is  the  tax  liabihty  of  the  purchaser? 

When  a  merchant  transfers  a  major  part  of 
his  goods,  materials,  supphes  or  fixtures, 
and  when  the  personal  property  tax  is  not 
paid  thereon,  and  when  the  taxing  unit  fails 
to  levy  on  the  property  within  six  months, 
the  purchaser  becomes  personally  Hable  for 
the  tax. 


When  a  merchant  (retail  or  wholesale)  transfers  a  major  part  of  his 
stock  of  goods,  materials,  supphes  or  fixtures,  he  must  notify  the 
tax  supervisor  or  collector  of  the  intended  transfer  at  least 
forty-eight  hours  before  the  sale  or  transfer  is  consummated,  or  the 
merchant  may  pay  the  tax  within  thirty  days  after  the  sale. 
G.  S.   105-366(d)  (1)  a.  and  b. 

If  the  taxes  are  not  paid  within  thirty  days,  the  taxing  unit  has 
six  months  from  the  date  of  the  transfer  in  which  it  may  levy  upon 
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the  transferred  property.  G.  S.  105-366  (d)(3)  b.  and 
G.  S.  105-366(b)  (5).  Under  prior  law,  the  taxing  unit  had  sixty 
days  in  which  to  make  its  levy.  G.  S.  105-385(a)(2),  (b)  and  (c) 
were  repealed  in  1971.  If  the  taxing  unit  fails  to  act  within  the 
prescribed  time,  the  taxing  unit  loses  its  right  to  levy  on  the 
transferred  property  under  the  statute.  However,  the  taxing  unit  is 
not  left  without  a  remedy. 

The  transferee  or  purchaser  of  the  property  is  required  to  withhold 
an  amount  sufficient  to  pay  the  taxes  unless  the  seller-transferor 
produces  a  receipt  from  the  tax  collector  showing  the  taxes  have 
been  paid  or  a  certificate  that  no  taxes  are  due.  G.  S.  105-366(d) 
(2).  If  the  taxes  are  not  paid  within  thirty  days  from  the  date  of 
the  transfer  or  sale,  the  purchaser  becomes  personally  Uable  for  the 
tax.  G.  S.  105-366(b)(2).  Prior  to  the  1971  rewrite  of  the 
Machinery  Act,  there  was  some  confusion  as  to  how  the  taxing  unit 
could  enforce  this  provision  of  the  statute.  Lewis,  Property  Tax 
Collection  in  North  Carolina.  The  rewrite  of  the  Machinery  Act 
clarified  this  problem.  G.  S.   105-366(d)(2)  now  provides: 

"...  (H)is  liabihty  may  be  enforced  by  means  of  a  civil 
action  brought  in  the  name  of  the  taxing  unit  against 
him  in  an  appropriate  trial  division  of  the  general  court 
of  justice  in  the  county  in  which  the  taxing  unit  is 
located." 

The  six  months  time  Hmitation  does  not  apply  to  the  institution 
of  the  civil  action.  Therefore,  if  the  taxing  unit  does  not  levy  on 
the  transferred  property  within  six  months,  it  only  loses  its  right 
to  levy  summarily  on  the  transferred  property.  The  taxing  unit  may 
bring  a  civil  action  against  the  purchaser  and  obtain  a  judgment 
thereon.  ;, 

Robert  Morgan,  Attorney  General 
.  -      '  Myron  C.  Banks, 

'  Assistant  Attorney  General 

Ronald  M.  Price, 
Staff  Attorney 
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16  August   1971 
Subject: 

Requested  by: 
Question: 


Conclusion : 


ABC  Act;  Beer  and  Wine;  Sale; 
Regulation  by  Counties  and 
Municipalities 

Mr.  H.  L.  Riddle,  Jr. 
Burke  County  Attorney 

Within  the  provisions  of  the  repeal 
of  Chapter  18  of  the  General 
Statutes  by  the  1971  General 
Assembly  and  the  enactment  of  a 
new  Chapter  18A,  what  authority 
do  counties  and  municipalities  retain 
as  to  regulation  of  sale  of  beer  and 
wine? 

Until  October  1,  1971,  within  the 
hours  of  1 :00  p.m.  on  Sunday  to 
7:00  a.m.  on  Monday,  counties  and 
municipahties  continue  to  have 
authority  to  prohibit  sales  of  beer 
and/or  wine  on  all  premises. 


Chapter  872  of  the  1971  Session  Laws  revised  the  laws  regarding 
alcohohc  beverages  and  transferred  them  from  Chapter  18  of  the 
General  Statutes  to  Chapter  18A  and  Article  2C  of  Chapter  105 
of  the  General  Statutes.  The  act  was  made  effective 
October  1,  1971,  except  for  the  provisions  of  18A-30  and  18A-33 
regarding  hours  of  sale  which  were  made  effective  on  ratification, 
July   16,   1971. 

Formerly,  the  General  Statutes  provisions  regarding  the  counties  and 
municipalities  regulation  of  hours  of  sale  were  contained  in 
S.   18-107  which  provided: 

"§  18-107.  Regulation  by  counties  and 
municipalities. ~\n  addition  to  the  restrictions  on  the 
sale  of  beer  and/or  wine  set  out  in  G.  S.  18-105,  the 
governing  bodies  of  all  municipahties  and  counties  in 
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North  Carolina  shall  have,  and  they  are  hereby  vested 
with,  full  power  and  authority  to  regulate  and  prohibit 
the  sale  of  beer  and/or  wine  from  1 1 :45  o'clock  P. 
M.  on  each  Saturday  until  7:30  o'clock  on  the 
following  Monday. 

"The  power  herein  vested  in  governing  bodies  of 
municipalities  shall  be  exclusive  within  the  corporate 
hmits  of  their  respective  municipahties,  and  the  powers 
herein  vested  in  the  county  commissioners  of  the 
various  counties  in  North  CaroUna  shall  be  exclusive 
in  all  portions  of  their  respective  counties  not 
embraced  in  the  corporate  limits  of  municipahties 
therein." 

G.  S.   18A-33  provides: 

"  §  18A-33.  Sale  and  consumption  during  certain  hours 
prohibited. -(a)  No  malt  beverages  or  wine  (fortified 
or  unfortified)  shall  be  sold  between  the  hours  of  1 :00 
a.m.  and  7:00  a.m.,  nor  shall  any  malt  beverages  of 
wine  (fortified  or  unfortified)  be  consumed  in  any 
place  where  malt  beverages  or  wine  (fortified  or 
unfortified)  is  sold  between  the  hours  of  1:30  a.m. 
and  7:00  a.m.  Provided,  however,  that  during  the 
period  commencing  on  the  last  Sunday  of  April  of 
each  year  and  ending  on  the  last  Sunday  of  October 
of  each  year  these  beverages  may  be  sold  until  2:00 
a.m.  and  may  be  consumed  on  the  hcensed  premises 
until  2:30  a.m.  Subsequently,  on  Sundays,  sales  ol 
these  beverages  may  not  resume  until   1:00  p.m 


"(b)  In  addition  to  the  restrictions  on  the  sale  of  mail 
beverages  and/or  wines  (fortified  or  unfortified)  sel 
out  in  this  section,  the  governing  bodies  of  al 
municipahties  and  counties  in  North  Carolina  shal 
have,  and  they  are  hereby  vested  with,  full  power  anc 
authority  to  regulate  and  prohibit  the  sale  of  mail 
beverages  and/or  wine  (fortified  or  unfortified)  froir 
1:00  p.m.  on  each  Sunday  until  7:00  a.m.  on  th( 
following       Monday.       Provided,       however,       thai 
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municipalities  and  counties  shall  have  no  authority 
under  this  subsection  to  regulate  or  prohibit  sales  after 
1:00  p.m.  on  Sundays  by  estabhshments  having  a 
permit  issued  under  Article  3  of  this  Chapter. 

"The  power  herein  vested  in  governing  bodies  of 
municipalities  shall  be  exclusive  within  the  corporate 
limits  of  their  respective  municipahties,  and  the  powers 
herein  vested  in  the  county  commissioners  of  the 
various  counties  in  North  Carolina  shall  be  exclusive 
in  all  portions  of  their  respective  counties  not 
embraced  in  the  corporate  hmits  of  municipahties 
therein. " 

Article  10,  Chapter  18  of  the  General  Statutes,  authorizes  certain 
counties  and  municipalities  to  regulate  or  prohibit  the  sale  of  wine. 
These  counties  and  towns  may  continue  to  exercise  this  authority 
on  all  premises  until  October  1,  1971,  at  which  time  Chapter  18 
will  be  repealed. 

By  special  or  local  act,  some  counties  and  municipalities  may 
regulate  or  prohibit  wine  or  beer  or  both.  Such  counties  and 
municipahties  may  continue  to  exercise  this  authority  since 
Chapter  18A  expressly  states  that  such  local  or  special  acts  shall 
not  be  repealed. 

I 

hi  construing  G.  S.   18A-33  and  G.  S.  18-107  in  pari  materia  we 

find  the  hours  of  sale  of  beer  and  wine  to  be  as  follows: 

1.  No  sale  State-wide  between  the  hours  of  1:00  a.m.  and  7:00 
a.m.,  except  that  during  the  period  from  the  last  Sunday  in 
April  to  the  last  Sunday  in  October,  the  hours  of  sale  will 
be  from  7:00  a.m.  until  2:00  a.m. 

2.  On  Sunday,  no  sales  between  the  1 :00  a.m.  or  2:00  a.m.  hours 
referred  to  above  and  1 :00  p.m.  on  Sunday  afternoon 
State-wide. 

3.  On  Sunday,  sales  may  resume  after  1 :00  p.m.  unless  the 
county  or  municipahty  exercises  the  authority  to  prohibit 
Sunday  sales  either  by  virtue  of  G.  S.  18-107  or  a  special 
or  local  act. 

-486- 


4.  On  Sunday  after  October  1,  1971,  counties  and  municipalities  1 
may    not    prohibit    the    sale    of    wine    or    beer    in    those 
establishments  which  have  a  so-called  "brown-bagging"  permit 
issued  under  Article  3  of  Chapter   18 A. 

5.  On  Sunday,  until  October  1,  1971,  counties  and  municipalities 
may  prohibit  the  sale  of  beer  and  wine  on  Sunday  in  those 
estabHshments  having  a  "brown-bagging"  permit,  or  any  other 
premises  having  a  beer  or  wine  permit. 

Although  G.  S.  18A-33  became  effective  on  July  16,  1971,  the 
proviso  therein,  which  prohibits  municipahties  and  counties  from 
regulating  or  prohibiting  the  sale  of  beer  and  wine  in 
"brown-bagging"  establishments  on  Sunday  after  1 :00  p.m.,  referred 
to  such  estabhshments  having  a  permit  issued  under  Article  3^  of 
Chapter  ISA.  Article  3  of  Chapter  ISA  will  not  become  effective 
until  October  1,  1971.  Therefore,  no  estabhshments  are  now 
operating  under  a  permit  issued  pursuant  to  Article  3  of  Chapter 
ISA;  hence  the  proviso  cannot  become  operative  until  October  1,, 
1971.  jl 

Counties  and  municipahties  which  have  already  enacted  ordinances 
prohibiting  the  sale  of  beer  or  wine  on  Sunday,  pursuant  to  G.  S. 
18-107,  or  other  provisions  of  law,  may  continue  to  enforce  such 
ordinances  with  respect  to  the  hours  between  1 :00  p.m.  on  Sunday 
and  7:00  a.m.  on  Monday  and  with  respect  to  all  premises  having 
a  beer  or  wine  permit,  including  those  having  a  'brown-bagging'*! 
permit  pursuant  to  Chapter   IS  of  the  General  Statutes.  ! 

Robert  Morgan,  Attorney  General 
.-  '•  (Mrs.)  Christine  Y.  Denson, 

Assistant  Attorney  General 


17  August   1971  ! 

Subject:  Taxation;    Privilege    License    Taxes;   City 

Ordinance     Imposing     License     Tax     on 
V  '  Storage  Warehouses 
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Requested  by; 


Question : 


Conclusion: 


Mr.  Richard  G.  Long 
Roxboro  City  Attorney 

May  a  city  pursuant  to  its  ordinance 
levying  a  business  license  tax  on  "storage 
warehouses"  and  other  enumerated 
businesses  and  trades  engaged  in  by  the 
owner  or  operator  thereof  impose  such  tax 
either  upon  the  owner  of  a  building  who 
is  leasing  it  for  storage  only  to  a 
manufacturing  plant  under  a  long  term 
lease  or  upon  the  tenant  of  such  building 
so  leased? 

A  city  which  by  ordinance  levies  a  business 
hcense  tax  on  "storage  warehouses"  and 
other  enumerated  businesses  and  trades 
engaged  in  or  conducted  by  the  owner  or 
operator  thereof  may  not  properly  impose 
such  tax  either  upon  the  owner  of  a 
building  who  is  leasing  it  for  storage  only 
to  a  manufacturing  plant  under  a  long  term 
lease  or  upon  the  tenant  of  such  building 
so  leased. 


(A  city  ordinance  imposing  a  license  tax  on  certain  "trades, 
professions,  agencies,  business  operations  and  other  subjects"  therein 
set    out,    including    "storage   warehouses",  infers   with   respect   to 

I  storage  warehouses  a  tax  upon  the  operation  of  the  business  of 
storing  goods  of  others  for  profit,  either  by  the  owner  or  operator 
of  such  business,  as  opposed  to  the  mere  rental  or  lease  of  a  building 
to  one  tenant  for  the  tenant's  storage  of  its  own  goods.  In  the  latter 
case,  the  owner  of  the  building  through  his  lease  has  relinquished 
its  entire  use  and  possession  to  his  tenant,  which  tenant  stores 
therein  its  own  goods  as  it  sees  fit  subject  only  to  the  terms  of 
the  lease,  and  thus  the  owner  does  not  use  the  building  for  storage. 
Neither  the  lessor  nor  the  lessee  are  in  the  business  of  storing  goods 

ijof    others     for     profit,     and     neither     could     be     considered     a 

j "warehouseman"   as  that  term  is  normally  used. 

It  has  been  held  that  a  "warehouse"  is  a  building  or  place  adapted 
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to  the  reception  and  storage  of  goods  and  merchandise  and  "is  a 
building  or  place  in  which  a  warehouseman  deposits  the  goods  of 
others  in  the  course  of  his  business."  Crompton  &  Co.  v.  Borough 
of  Sea  Girt,  63  A.  2d  834,  837,  1  N.  J.  Super.  607.  Black's  Law 
Dictionary,  Fourth  Edition,  p.  1756,  defines  "warehouseman"  as 
"One  engaged  in  business  of  receiving  and  storing  goods  of  others 
for  compensation  or  profit;  .  .  .  one  who,  as  a  business  and  for 
hire,  keeps  and  stores  goods  of  others." 

Taxing  statutes  are  to  be  strictly  construed  against  the  taxing 
authority  and  in  favor  of  the  taxpayer.  Strong,  North  Carolina  Index, 
2d.,  Taxation,  p.  134;  Henderson  v.  Gill,  229  N.  C.  313, 
49  S.  E.  2d  754. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
^      Assistant  Attorney  General 


19  August   1971 
Subject: 


Health;    Eighteen-Year-Olds;   Consent    for 
Treatment 


Requested  by: 


Miss  Lena  S.  Davis,  Director 
Medical  Record  Department 
Broughton  Hospital 


Questions: 


A  request  is  made  for  guidelines  concerning 
the  following  regarding  the  rights  of 
eighteen-year-olds : 


(1) 

(2) 

(3) 


Consent  for  treatment  or  operation,  i 

Consent  for  hospitahzation  i 

(voluntary  admission).  j 


Authorization 
information. 
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for       release 


of 
i 


(4)  Age     a     person     becomes     legally 
competent. 

(5)  Any    other    information   you    have 
regarding  the  above. 

Conclusions:        -  (1)      The    legal  age   for   consent   to   any 

medical  treatment  (including  surgical 
operation)  is  eighteen  years  or 
emancipation.  Such  right  includes  any 
medical  treatments,  dental  and  health 
services  for  one's  self,  or  for  his  child. 
There  is  no  age  limit,  that  is,  any  minor 
may  consent  alone  to  medical  health 
services  to  determine  the  presence  of  or  to 
treat  venereal  diseases  and  other  diseases 
reportable  under  G.  S.   130-181. 

(2)  The  legal  age  for  consent  to 
voluntary  hospitalization  is  the  same  as  for 
medical  treatment. 

(3)  The  legal  age  for  authorization  to 
release  information  is  eighteen  years  or 
emancipation. 

(4)  A  person  becomes  legally  competent 
for  most  purposes  at  eighteen  years. 

(5)  The  above  matters  and  several  others 
will  be  discussed  herein. 

Many  questions  such  as  the  above  have  arisen  as  a  result  of  recent 
legislation  concerning  eighteen-year-olds.  This  opinion  is  not 
intended  to  be  all  inclusive  as  to  hospital  law  concerning 
eighteen-year-olds  but  is  intended  to  answer  questions  which  will 
arise  with  some  frequency. 

AGE  FOR  CONSENT-\n  North  Carolina,  the  legal  age  for  consent 
to  medical  treatment,  hospitahzation  and  other  matters  of  a 
medico-legal    nature    has    followed    the    general    law    of  majority, 
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twenty-one  years.  Sharpe  v.  Pugh,  270  N.  C.  598, 
155  S.  E.  2d  108.  The  law  of  majority  was  reduced  from  the 
common  law  rule  of  twenty-one  to  eighteen  years  of  age  by  an 
act  of  the  1971  General  Assembly.  G.  S.  48A-1  and  48A-2.  These 
statutes,  which  became  effective  July  5,   1971,  provide: 

"§  48A-1.  Common  law  definition  of  'minor' 
abrogated -The  common  law  definition  of  minor 
insofar  as  it  pertains  to  the  age  of  the  minor  is  hereby 
repealed  and  abrogated. 

"  §  48A-2.  Age  of  minors. -A  minor  is  any  person  who 
has  not  reached  the  age  of  18  years." 

The  term  "minor"  has  been  used  interchangeably  with  "child"  and 
"infant". 

A  problem  still  exists,  however,  because  many  statutes  use  the  term 
"twenty -one  years  of  age"  rather  than  the  term  "minor",  "child" 
or  "infant"  in  setting  age  hmitations.  Thus,  even  though  a  person 
is  an  adult  at  the  age  of  eighteen,  a  statute  declaring  the  age 
limitation  at  twenty-one  for  a  given  transaction  may  still  deprive 
the  eighteen-year-old  of  certain  rights  of  adulthood. 

The  General  Assembly  enacted  Chapter  1231,  effective 
July  21,  1971,  which  amended  a  number  of  statutes  to  read 
"eighteen"  whenever  "twenty-one"  appears.  More  will  appear  about 
this  matter  in  the  following  discussion. 

J 

The  rules  concerning  consent  are  as  follows:  [P 

"  §  90-2 1 .5.  Consent  of  minors  18  years  of  age  or  older, 
etc.-{2i)  Notwithstanding  the  provisions  of 
G.  S.  90-21.1,  G.  S.  90-21.2  and  G.  S.  90-21.3,  any 
minor  who  is  18  years  of  age  or  older  or  is 
emancipated  may  consent  to  any  medical  treatment, 
dental  and  health  services  for  himself  or  for  his  child. 

"(b)  Any  minor  may  give  effective  consent  for 
medical  health  services  to  determine  the  presence  of 
or    to    treat    venereal    diseases    and    other    diseases 
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reportable  under  G.  S.  130-81,  and  the  consent  of  no 
other  person  shall  be  necessary." 

Subsection  (a)  of  this  statute,  enacted  in  1971,  concerns  consent 
of  "minors"  eighteen  years  of  age  or  older.  A  later  enacted  statute, 
G.  S.  48A-2,  cited  earher,  provides  that  a  minor  is  anyone  below 
the  age  of  eighteen.  Thus,  any  person  eighteen  years  of  age  or  older 
piay  consent  to  treatment  in  accordance  with  this  provision  or 
because  he  is  an  adult  in  accordance  with  G.  S.  48A-2.  An 
emancipated  minor  (a  person  below  age  18  whose  parents  have 
relinquished  all  parental  control)  may  consent  to  treatment  for 
himself  or  his  child  like  an  eighteen-year-old  or  older  adult.  Church 
V.  Hancock,  261  N.  C.  764,  136  S.  E.  2d  81.  If  a  physician  relies 
upon  information  supplied  him  by  a  minor  that  he  is  emancipated, 
however,  and  proceeds  to  treat  him  on  the  basis  of  the  minor's 
)Ole  consent,  he  may  suffer  hability  or  at  least  some  difficuHty  since 
the  burden  of  proof  of  such  minor's  emancipation  would  rest  with 
the  physician  in  an  action  brought  against  him  by  the  parents. 
Gillikin  v.  Burbage,  263  N.  C.  317,   139  S.E.  2d  753. 

Subsection  (b)  provides  that  any  minor,  any  person  below  the  age 
Df  eighteen,  may  consent  alone  with  the  consent  of  no  other  person 
for  diagnostic  procedures  and  treatment  of  venereal  diseases  and 
Dther  diseases  reportable  under  G.  S.  130-81.  This  subsection  is  a 
najor  departure  from  prior  law. 

iGE  FOR  DONATION  OF  BLOOD-By  G.  S.  90-220.1 1,  enacted 
n  1971,  any  person  18  years  old  or  older  may  donate  blood  to 
my  individual,  hospital,  blood  bank  or  blood  collection  center 
vithout  the  consent  of  any  parent  or  guardian. 

mERGENCY  TREATMENT  OF  MINORS-G.  S.  90-21.1  is 
concerned  with  emergency  treatment  of  minors.  The  introductory 
provision  of  the  statutes  is  as  follows: 

"§90-21.1.  When  physician  may  treat  minor  without 
consent  of  parent,  guardian  or  person  in  loco 
parentis. -h  shall  be  lawful  for  any  physician  hcensed 
to  practice  medicine  in  North  Carolina  to  render 
treatment  to  any  minor  without  first  obtaining  the 
consent  and  approval  of  either  the  father  or  mother 
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of  said  child,  or  any  person  acting  as  guardian,  or  any 
person  standing  in  loco  parentis  to  said  child 
where:.  .  .(certain  described  emergency  situations 
exist)." 

The  terms  "minor"  and  "child"  in  this  section  mean  any  person 
below  the  age  of  18.  Thus,  no  parental  or  other  consent  beyond 
that  of  the  individual  patient  is  necessary  in  the  emergency  treatment 
of  persons  eighteen  years  of  age  or  older.  No  consent  is  required 
for  persons  under  the  age  of  18  in  those  instances  set  forth  in 
G.  S.  90-21.1   and  90-21.3.     ' 

AGE  FOR  EXECUTING  ANATOMICAL  GIFT-  The  statute  relating 
to  this  matter  appears  as  follows:  '       ^ 

"§90-220.2.  Persons  who  may  execute  an  anatomical 
gift.-ia)  Any  individual  of  sound  mind  and  18  years 
of  age  or  more  may  give  all  or  any  part  of  his  body  j 

for  any  purpose  specified  in  G.  S.  90-220.3,  the  gift  j 

to  take  effect  upon  death. 

"(b)    Any    of   the    following    persons,    in    order   of 

priority  stated,  when  persons  in  prior  classes  are  not 

'  available  at  the  time  of  death,  and  in  the  absence  of 

.   actual  notice  of  contrary  indications  by  the  decedent 

,,        or  actual  notice  of  opposition  by  a  member  of  the 

same  or  a  prior  class,  may  give  all  or  any  part  of  the 

decedent's     body     for     any     purpose     specified     in 

.    G.  S.  90-220.3:  ■- 

(1)      The  spouse, 

t 

'    (2)      An  adult  son  or  daughter,  ^ 

(3)  Either  parent,  | 

(4)  An  adult  brother  or  sister,  .  .  .  ."  (Emphasis  added.), ' 

Subsection  (b)  of  the  above  statute,  as  it  refers  to  "adults",  means 
anyone  eighteen  years  of  age  or  older. 


-493- 


[CENTERS      FOR      MENTALLY      RETARDED:      FINANCIAL 
{RESPONSIBILITY  OF  PARENTS 


(Portion  of  Opinion  withdrawn 
by  Opinion,  41   N.C.A.G.  p.  662) 


CENTERS    FOR    MENTALLY   RETARDED:    DISCHARGE    OF 
PATIENTS-  G.  S.   122-71.1    provides  as  follows: 

"§122-71.1.  Discharge  of  patients -Any  person 
admitted  to  a  center  may  be  discharged  therefrom  or 
returned  to  his  or  her  parents  or  guardian  when 
requested  by  the  parents  or  guardian  or  when,  in  the 
judgment  of  the  State  Department  of  Mental  Health, 
it  will  not  be  beneficial  to  such  person  or  to  the  best 
interest  of  the  center  that  such  person  be  retained 
longer  therein." 

Since  a  person  18  years  old  or  older  is  now  an  adult,  he  may  be 
discharged  upon  his  sole  request  if  concurred  in  by  the  State 
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Department  of  Mental  Health  in  accordance  with  the  statute. 

STERILIZATION  OPERATIONS  ( VOLUNTARY )-ThQ  General 
Assembly,  by  enacting  Chapter  1231  (effective  July  21,  1971), 
amended  G.  S.  90-271  as  follows:  Before  the  amendment  the  age 
of  consent  was  "twenty -one  years  of  age  or  over,  or  less  than 
twenty-one  years  of  age  if  legally  married.  .  .  ."As  amended,  the 
age  of  consent  is  "eighteen  years  of  age  or  over,  or  less  than  eighteen 
years  of  age  if  legally  married.  .  .  ."  G.  S.  90-272  was  amended 
to  read  in  part  as  follows: 

"§90-272.  Operation  on  unmarried  minor. -Any  such 
physician  or  surgeon  may  perform  a  surgical 
interruption  of  vas  deferens  or  fallopian  tubes  upon 
any  unmarried  person  under  the  age  of  eighteen  years 
when  so  requested  in  writing  by  such  minor  and  in 
accordance  with  the  conditions  and  requirements  set 
forth  in  G.  S.  90-271.  ..."   (Emphasis  added.) 

STERILIZATION  OPERATIONS^ EUGENIC)  -  NOTICE  TO 
PATIENT-Eugenic  sterilization  procedures  are  preceded  by  a 
petition  made  to  the  Eugenics  Board.  G.  S.  35-43.  A  copy  of  said 
petition  must  be  served  on  the  patient  (G.  S.  35-44(a))  and  prior 
to  the  enactment  of  Chapter  1231  by  the  1971  General  Assembly, 
a  copy  of  said  petition  had  to  be  served  on  the  parents  of  a  person 
to  be  sterilized  if  under  twenty-one  years  of  age  (G.  S.  35-44(d)). 
Effective  July  21,  1971,  the  statute  was  amended  to  provide  that 
a  copy  of  said  petition  must  be  served  on  the  parents  of  a  person 
to  be  sterilized  if  under  eighteen  years  of  age. 

ABORTION-G.  S.  14-45.1  regulates  abortions.  As  far  as  consent 
is  concerned  the  terms  of  the  statute  are  unchanged.  Consent  for 
abortion  requires  only  the  written  consent  of  the  woman  except 
in  the  case  of  minors  and  incompetents.  If  the  woman  is  a  minor 
or  incompetent  as  adjudicated  by  a  court,  then  permission  must 
"be  given  in  writing  by  the  parents,  or  if  married,  her  husband, 
guardian  or  person  standing  in  loco  parentis  to  the  minor  or 
incompetent."  With  the  enactment  of  G.  S.  48A-2,  the  provisions 
relating  to  "minors"  in  this  statute  mean  anyone  below  the  age  of 
eighteen.  Therefore,  anyone  18  years  of  age  or  older  may  consent 
to  an  abortion  as  any  other  adult. 
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AGE  FOR  AUTHORIZATION  OF  AUTOPSY -G.  S.  90-217  sets 
out  the  rights  and  priorities  in  authorizing  an  autopsy.  The  statute 
appears  in  part  as  follows: 

"§90-217.  Limitation  on  right  to  perform 
autopsy. -ThQ  right  to  perform  an  autopsy  shall  be 
Umited  to  those  cases  in  which:.  .  . 

(5)  Any  of  the  following  persons,  in  order  of 
priority,  when  persons  in  prior  classes  are  not 
available  at  the  time  of  death,  and  in  the  absence 
of  actual  notice  of  contrary  indications  by  the 
decedent  or  actual  opposition  by  a  member  of 
the  same  or  prior  class,  authorizes  an  autopsy 
to  be  performed: 

a.  The  spouse, 

b.  Any  adult  son,  adult  daughter  or  adult 
stepson  or  adult  stepdaughter, 

c.  Any  parent  or  stepparent,  including  the 
mother  of  an  illegitimate  child  decedent, 

d.  Any  adult  brother,  adult  sister,  or  adult 
half  brother  or  adult  half  sister, 

e.  Any  other  relative  or  person  who  accepts 
responsibility  for  burial  or  final  disposition  of  the 
body  by  other  customary  and  lawful  procedures, 

f.  Any  other  person  charged  by  law  with  the 
duty  of  burial  or  final  disposition  of  the  body 
by  other  customary  and  lawful  procedures." 
(Emphasis  added.) 

Subdivision  (5)  above  uses  the  term  "adult"  in  connection  with  the 
right  of  a  son,  daughter,  stepson,  stepdaughter,  brother,  sister,  half 
brother  or  half  sister.  The  term  "adult",  which  means  a  person  older 
than  a  minor,  is  anyone   18  years  of  age  or  older. 
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24  August   1971 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Robert  Morgan,  Attorney  General 
Richard  B.  Conely, 
Staff  Attorney 


Criminal  Law  and  Procedure;  Appeals  by 
State 

Solicitor  Jack  M.  Freeman 
29th  Solicitorial  District 

Can  the  State  appeal  to  the  superior  court 
from  a  judgment  of  nonsuit  entered  in  a 
criminal  action  by  a  district  court  judge  at 
the  close  of  the  State's  evidence? 

No,  the  State  cannot  appeal  to  the  superior 
court  from  a  judgment  of  nonsuit  entered 
in  a  criminal  action  by  a  district  court 
judge  at  the  close  of  the  State's  evidence. 


G.  S.  15-179  governs  appeals  by  the  State  in  criminal  actions.  It 
does  not  provide  any  appeal  from  a  judgment  of  nonsuit.  State  v. 
Vaughn,  268  N.  C.   105  (1966). 

f  Robert  Morgan,  Attorney  General 

William  W.  Melvin, 
Assistant  Attorney  General 


30  August   1971 
Subject: 


State  Departments,  Institutions  & 
Agencies;  Tort  LiabiHty;  North  Carolina 
State  Ports  Authority;  LiabiHty  Insurance 
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Requested  by: 


Questions: 


Mr.  Ruff  A.  De  Vane 

Secretary  and  Treasurer 

N.  C.  State  Ports  Authority 

(1)  Does  the  Tort  Claims  Act  apply  to 
claims  against  the  North  Carolina  State 
Ports  Authority? 

(2)  If  the  Tort  Claims  Act  is  applicable 
to  the  North  Carolina  State  Ports 
Authority,  are  there  areas  of  tort  HabiHty 
to  which  the  North  Carohna  State  Ports 
Authority  could  be  subjected  which  are  not 
within  the  scope  of  coverage  by  the  Tort 
Claims  Act? 


(3)  Does  the  North  Carolina  State  Ports 
Authority  have  the  power  to  enter  into  a 
contract  of  liabihty  insurance? 

Conclusions:  (1)      The  Tort  Claims  Act 

(G.  S.  143-291,  et.  seq.)  is  apphcable  to 
tort  claims  against  the  North  Carohna  State 
Ports  Authority. 

(2)  The  only  area  of  tort  liability  to 
which  the  North  Carohna  State  Ports 
Authority  may  be  subjected  which  does 
not  come  within  the  scope  of  coverage 
provided  by  the  Tort  Claims  Act  pertains 
to  claims  arising  under  the  provisions  of  the 
Federal  Employees  Liabihty  Act  (Title  46, 
U.S.C.A.,   §   51). 

(3)  In  the  absence  of  specific  legislative 
authority  a  State  agency  does  not  have  the 
power  to  enter  into  a  contract  of  hability 
insurance  with  respect  to  claims  within  the 
scope  of  the  Tort  Claims  Act. 

By  virtue   of  G.  S.   143-218  (1),  the  North  Carolina  State  Ports 
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Authority  is  a  body  corporate  possessing  the  power  to  sue  and  be 
sued.  In  view  of  this  provision,  a  question  has  arisen  as  to  whether 
the  Tort  Claims  Act  is  applicable  to  tort  claims  against  the 
Authority.  The  primary  activities  of  the  Authority  he  in  the  areas 
of  terminal  operator,  warehouseman  and  bailee.  The  Authority, 
under  the  uncertain  circumstances  as  to  the  extent  of  its  exposure 
to  suit,  has  been  carrying  an  insurance  poHcy  designed  to  cover  its 
liability  for  damage  to  property  of  third  parties  resulting  from  and 
growing  out  of  the  operations,  work  and  duties  of  the  Authority 
at  its  terminal  locations  in  Wilmington  and  More  head  City.  A  further 
question  has  arisen  as  to  the  power  of  the  Authority  to  enter  into 
such  a  contract  of  insurance  and  as  to  the  desirability  of  maintaining 
such  a  pohcy  if  the  Tort  Claims  Act  is  applicable  to  tort  claims 
against  the  Authority. 

Prior  to  the  enactment  of  the  Tort  Claims  Act  in  1951,  the  State 
of  North  Carohna,  its  agencies,  departments  and  institutions,  had 
absolute  immunity  from  suit  in  cases  where  injury  and  damage 
resulted  from  the  negligent  acts  of  its  employees.  In  1951,  with 
the  enactment  by  the  General  Assembly  of  the  Tort  Claims  Act, 
this  immunity  was  waived  to  the  extent  provided  therein. 

G.  S.  143-291  provides  that  the  North  CaroHna  Industrial 
Commission  is  constituted  a  court  to  hear  and  pass  upon  tort  claims 
against  ".  .  .the  State  Board  of  Education,  the  State  Highway 
Commission,  and  all  other  departments,  institutions  and  agencies  of 
the  State."  In  Alliance  Co.  v.  State  Hospital,  241  N.  C.  329, 
85  S.  E.  2d  386  (1955),  the  North  Carolina  Supreme  Court  stated 
at  p.  332: 

"In  this  connection  it  is  noted  that  the  Tort  Claims 
Act,  Section  One  of  Chapter  1059,  of  1951  Session 
Laws,  codified  as  above  stated,  constitutes  the  North 
Carolina  Industrial  Commission  a  court  for  the  purpose 
of  hearing  and  passing  upon  claims  against  the  State 
Board  of  Education,  the  State  Highway  and  Public 
Works  Commission,  and  all  other  departments, 
institutions,  and  agencies  of  the  State,  and  prescribes 
the  machinery  by  which  claims  may  be  presented, 
considered  and  determined,  and  describes  claims  which 
_        are    recognized    as    enforceable    against    such    State 
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agencies.  And  'when  the  State  gives  statutory  consent 

j  to  be  sued,  it  may  prescribe  such  modes,  terms  and 

conditions  as  it  sees  fit,  subject,  of  course,  to  any 

Hmitation    or   restriction    in   this  regard  in  its   own 

Constitution.  It  may  .  .  .  limit  the  right  to  sue  to 

certain  specific  causes,  and  when  it  does  so  it  can  be 

j  sued   only   in   the   manner  and  upon  the  terms  and 

I  conditions    prescribed.'    49    Am.    Jur.    315,    States, 

Territories  and  Dependencies,  Sec.  97." 

Since  the  Tort  Claims  Act  is  in  derogation  of  sovereign  immunity, 
our  courts  have  consistently  taken  the  position  that  it  must  be  stricly 
construed.  Floyd  v.  Highway  Commission,  241  N.  C.  461, 
185  S.  E.  2d  703  (1955);  A^d/o  L.  Teer  Co.  v.  North  Carolina  State 
Highway  Commission,  265  N.  C.  1,  143  S.  E.  2d  247  (1965). 
Therefore,  following  this  rule  of  strict  construction,  the  North 
Carolina  State  Ports  Authority,  being  an  agency  of  the  State  of 
North  Carolina,  falls  within  the  provisions  of  G.  S.  143-291  and 
is  afforded  coverage  for  the  negligent  acts  of  its  employees,  agents 
and  servants  committed  while  in  the  scope  and  course  of  their 
employment.  This  coverage  was  recognized  in  an  earher  Attorney 
General's  opinion  by  Staff  Attorney  Leon  H.  Corbett,  Jr.,  issued 
30  August  1965,  entitled  "Tort  Liability  of  State  Ports  Authority 
in  Operation  of  Southport  Small  Boat  Harbor." 

jThe  question  has  arisen  as  to  the  effect  of  a  statute  creating  an 
agency  of  the  State  which  expressly  gives  the  agency  the  right  to 
sue  and  be  sued.  G.  S.  143-218  (1),  in  setting  forth  the  powers 
of  the  North  Carolina  State  Ports  Authority,  states: 

"(1)  Have  the  powers  of  a  body  corporate,  including 
the  power  to  sue  and  be  sued,  to  make  contracts,  and 
to  adopt  and  use  a  common  seal  and  to  alter  the  same 
as  may  be  deemed  expedient;.  ..." 

Does  this  provision  open  the  door  and  allow  suits  for  torts  to  be 
filed  in  the  General  Court  of  Justice  against  the  North  Carolina  State 
Ports  Authority?  We  are  of  the  opinion  that  it  does  not.  In  33 
N.C.L.R.  613,  614,  it  is  stated:  "...  Furthermore,  an  agency  of  the 
i  State  may  be  sued  only  when  and  as  authorized  by  statute,  and 
even  if  authority  to  use  (sic)  the  agency  is  given,  it  does  not  extend 
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to  actions  for  torts  unless  expressly  provided."  Also,  the  following 
statement  appears  in  57  Am.  Jur.  2d,  Municipal,  etc..  Tort 
Liability,   §   64: 

"While  there  appears  to  be  authority  to  the  contrary, 
the  general  rule  is  that  the  immunity  of  municipahties 
and  other  political  subdivisions  from  tort  liability  is 
not  affected  by  a  statutory  or  charter  provision  that 
it  may  sue  and  be  sued.  This  is  based  on  the  theory 
that  the  power  to  be  sued  and  to  sue  refers  to  such 
matters  only  as  are  within  the  scope  of  the  other 
corporate  powers  of  the  corporation." 

In  Davis  v.  Highway  Commission,  271  N.  C.  405,  156  S.  E.  2d 
(1907),  the  North  Carohna  Supreme  Court,  speaking  through  Sharp, 
J.,  stated: 

"The  North  Carohna  State  Highway  Commission  is  an 
agency  of  the  State.  It  is,  therefore,  not  subject  to 
suit  except  in  the  manner  provided  by  statute.  It  may 
be  sued  in  tort  only  as  authorized  in  the  Tort  Claims 
Act,  G.  S.  143-291.  Teer  Co.  V.  Highway  Commission, 
265  N.  C.   1,   143   S.  E.  2d  247." 

Although  the  State  Highway  Commission,  unlike  the  State  Ports 
Authority,  is  not  empowered  to  "sue  and  be  sued,"  the  reasoning 
and  logic  behind  the  Court's  statement  is  persuasive  in  view  of  the 
rule  calling  for  a  strict  construction  of  the  Tort  Claims  Act.  Like 
the  Highway  Commission,  the  State  Ports  Authority  is  an  agency 
of  the  State  of  North  Carolina  and  is  only  subject  to  suit  as  provided 
in  G.  S.   143-291,  et.  seq. 

Carpenter  V.  R.R.,  184  N.  C.  400,  114  S.  E.  693  (1922),  is  a  case  i 
which  sheds   much  light   on   the   present  situation.  Although  the ; 
decision  by  Adams,  L,  was  written  many  years  before  the  enactment 
of  the  Tort  Claims  Act  in  1951,  it  provides  us  the  answer,  in  North 
Carolina,  to  the  question  of  the  effect  of  allowing  a  State  agency, 
to   "sue  and  be  sued,"  as  follows  at  p.  403:  j  j 

"As  to  the  first  ground,  we  understand  the  plaintiff 
.:  to  admit,  in  accordance  with  the  decisions,  that  the 
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power  to  sue  and  to  be  sued  given  under  C.S.,  1126, 
applies  only  to  private  and  quasi-public  corporations, 
and  not  to  the  governmental  agencies  of  the  State. 
Moody  V.  State  Prison,  supra.  Besides  this,  the  mere 
right  to  sue  and  to  be  sued,  even  if  expressly  granted 
the  commission,  would  not  destroy  the  pubhc  policy 
on  which  immunity  from  a  suit  in  tort  is  made  to 
rest.  In  Moody's  case,  supra,  it  is  said:  'But  even  if 
such  authority  was  given,  it  would  cover  only  actions 
ordinarily  incidental  in  its  operation,  and  would  not 
extend  to  causes  of  action  Hke  the  present.  There  is 
a  distinct  difference  between  conferring  suability  as 
to  "debts  and  other  habihties  for  which  the  State 
Prison  is  now  liable,"  and  extending  liability  for  causes 
not  heretofore  recognized.  Grate  Co.  v. 
Commonwealth,  152  Mass.,  28.  "The  exemption  of 
the  State  from  paying  damages  for  accidents  of  this 
nature  does  not  depend  upon  its  immunity  from  being 
sued  without  its  consent,  but  rests  upon  grounds  of 
pubhc  pohcy,  which  deny  its  hability  for  such 
damages."  Bourn  v.  Hart,  93  Cal.,  338.'  In  Jones  v. 
Comrs.,  supra,  its  was  held  that  counties  as 
instrumentahties  of  the  State,  are  not  hable  in  damages 
in  the  absence  of  a  statutory  provision  giving  a  cause 
of  action  against  them,  and  even  if  such  authority  were 
given  it  would  not  extend  to  causes  of  action  in  tort. 
The  cases  cited  by  the  plaintiff  are  not  in  conflict  with 
these  decisions." 

i 

It  is,  therefore,  the  opinion  of  this  office  that  by  giving  the  State 
Ports  Authority  the  power  to  sue  and  be  sued,  the  General  Assembly 
of  North  Carohna  has  not  opened  wide  the  gates  to  allow  suits  for 
torts.  The  Tort  Claims  Act  was  enacted  expressly  to  allow  citizens 
who  have  been  injured  by  the  negligence  of  State  employees  while 
in  the  scope  and  course  of  their  employment  to  maintain  an  action 
to  recover  for  personal  injuries  and  property  damage  they  have 
suffered  as  a  result  thereof.  The  Tort  Claims  Act  applies  to  all  State 
agencies  without  exception  and  would,  of  necessity,  apply  to  the 
State  Ports  Authority. 

The  only  exception  to  the  coverage  provided  by  the  Tort  Claims 
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Act  arises  under  the  provisions  of  the  Federal  Employees  Liability 
Act.  The  United  States  Supreme  Court,  in  Parden  v.  Terminal 
Railway  of  Alabama  Docks,  377  U.  S.  184,  84  S.  Ct.  1207, 
12  L.  Ed.  2d  233,  held  that  the  State  of  Alabama's  sovereign  I 
immunity  to  suit  yields  to  Congress'  right  to  regulate  interstate 
commerce.  Therefore,  the  State  of  North  Carohna  would  be  liable  , 
to  persons  employed  by  the  State  Ports  Authority  who  are  injured  I 
under  conditions  and  circumstances  which  conform  to  the  provisions  ; 
of  the  Federal  Employees  Liability  Act. 

It  would  appear  that  in  the  absence  of  specific  legislative  authority  i 
a  State  agency  may  not  purchase  Habihty  insurance  to  cover  its 
liability  for  those  claims  which  fall  within  the  scope  of  the  Tort 
Claims  Act.  Support  for  this  position  may  be  found  in  various  Acts 
of  the  General  Assembly  which  specifically  authorize  the  purchase 
of  such  insurance  by  an  agency.  No  authority  to  the  contrary  has 
been  found.  With  the  exception  of  G.  S.  58-194.1  which  requires 
all  State  departments,  agencies  and  institutions  to  carry  motor 
vehicle  liability  insurance,  there  appears  to  be  no  statutory  authority  j 
for  the  Ports  Authority  to  purchase  liabiHty  insurance  to  cover  its 
liability  for  damage  to  property  of  third  parties. 

Under  the  decision  in  Parden,  supra,  the  State  Tort  Claims  Act  is 
not  applicable  to  claims  which  come  within  the  scope  of  the  Federal 
Employees  Liability  Act.  It  would  appear  that  Habihty  insurance 
might  be  purchased  to  cover  the  Authority's  unlimited  Hability  in 
the  specific  area  controlled  by  that  Act. 

With  the  exception  of  those  claims  which  come  within  the  coverage ; 
of  the  Federal  Employees  Liability  Act,  the  State  Tort  Claims  Act 
is  appHcable  to  all  tort  claims  against  the  North  Carolina  State  Ports: 
Authority.  In  the  absence  of  specific  legislative  authority,  a  State 
agency  does  not  have  the  power  to  purchase  hability  insurance 
covering  claims  within  the  coverage  of  the  Tort  Claims  Act. 
•,^  '-^ '  ■■'■•■ 

Robert  Morgan,  Attorney  General 

William  Lewis  Sauls, 
r  ■•'-■._  Staff  Attorney 

Roy  A.  Giles,  Jr., 

Staff  Attorney 
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3  September   1971 
Subject: 

Requested  by: 

I 
I 

Questions: 


Conclusions: 


Counties;  Contracts;  Lease  of  Equipment 
with  Option  to  Purchase;  Competitive 
Bidding  Requirements 

Senator  John  J.  Bumey,  Jr. 

(1)  May  a  county  enter  into  a  lease  for 
equipment,  with  an  option  to  purchase, 
without  complying  with  the  bidding 
requirements  of  G.  S.   143-129? 

(2)  May  a  county  in  awarding  a  contract 
for  the  purchase  of  equipment  under  the 
provisions  of  G.  S.  143-129,  take  into 
consideration  the  terms  of  a  lease  with  a 
dealer  under  which  the  county  will  be  given 
credit  on  the  purchase  price  of  the 
equipment  for  amounts  paid  on  a  lease  for 
equipment,  if  the  dealer  is  awarded  the 
contract  for  the  purchase  of  the 
equipment? 

(1)  No.  The  bidding  requirements  of 
G.  S.  143-129  are  appUcable  to  the 
purchase  of  equipment  exceeding 
$2,500.00.  If  the  purchase  price  of  the 
equipment  exceeds  $2,500.00,  the 
lease-option  contract  must  be  let  to 
contract  after  complying  with  the 
competitive  bidding  requirements,  even 
though  the  rental  payments  will  be  credited 
toward  the  purchase  price  should  the 
option  be  exercised.  40  N.C.A.G.  460. 

(2)  No.  G.  S.  143-129  provides  for  the 
award  of  the  contract  after  competitive 
bidding  to  the  "lowest  responsible  bidder" 
taking  into  consideration  "quality", 
"performance"  and  the  "time"  specified  in 
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the  proposals  for  the  performance  of  the^ 
contract.  Therefore  such  an  agreement 
cannot  be  considered  in  awarding  aj 
contract  for  the  purchase  of  equipment. ' 

Robert  Morgan,  Attorney  General     ! 

Eugene  A.  Smith, 

Assistant  Attorney  General  i 


8  September  1971 
Subject: 

Requested  by: 
Question: 


ABC    Act;    Permits;    Discretion    of   State 
Board  of  Alcoholic  Control  in  Issuing      ' 

Mr.  James  T.  Pierce  [ 

Administrator  | 

State  Board  of  AlcohoHc  Control 

To  what  extent  does  the  State  Board  of' 
AlcohoHc  Control  have  discretion  in  the 
question  of  issuance  of  permits  for 
alcoholic  beverages,  beer  and  wine  under 
the  revision  of  the  intoxicating  hquor  laws 
as  Chapter  18A  of  the  General  Statutes? 

The  General  Statutes,  effective  October  l,i 
vest  discretion  in  the  State  ABC  Board  to 
determine  whether  a  person  is  a  suitable 
person  to  have  a  permit  and  whether  the; 
premises  are  suitable.  I 


We  do  not  find  in  the  revision  of  the  intoxicating  liquor  laws  ando 
the  transfer  into  Chapter  ISA  of  the  General  Statutes,  effective' 
October  1,  1971,  substantial  changes  in  the  authority  of  the  State 
Board  regarding  the  issuance  of  permits.  The  several  kinds  of  permits! 
obtainable  from  the  State  Board  include  mixed  beverage  permits 
(18A-13),  commercial  transportation  of  alcoholic  beverages  permits 
(18A-29),  social  establishment  permits  (18A-30(2)),  special  occasion 
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Con  elusion: 


I  permits  (18A-30(3)),  restaurants  and  related  places  permits 
l(18A-30(4)),  malt  beverage  and  wine  permits  for  manufacture, 
[bottling  or  sale  of  malt  beverages  and  wine  (18A-37  and  18A-38), 
i  permits  for  commercial  transportation  of  malt  beverages  and 
unfortified  wine  (18A-41),  and  salesmen  for  a  wholesale  malt 
beverage  or  wine  distributor's  permit  (18A^2).  The  on-premises 
jalcohoHc  beverage  permits,  as  well  as  the  beer  and  wine  permits, 
I  may  be  temporary  with  a  duration  of  no  more  than  ninety  days 
jor  they  may  be  the  regular  annual  permit  which  expires  on  May  1 
iof  each  year. 

I  In  addition  to  the  various  specifics  still  required  by  the  statute  such 
as  the  person  being  21  or  over,  certain  fees  being  paid  and  certain 
records  being  kept,  the  same  provisions  with  regard  to  the  discretion 
lof  the  Board  in  determining  the  suitability  of  person  and  premises 
is  retained  in  the  revision  of  the  law.  The  provisions  of  former 
G.  S.  18-129  have  been  retained  and  continued  in  G.  S.  18A-38(a) 
as  follows: 

"The  Board  shall  have  the  sole  power,  in  its  discretion, 
to  determine  the  fitness  and  qualifications  of  an 
applicant  for  a  permit  to  sell,  manufacture,  or  bottle 
malt  beverages  or  wine  (fortified  and  unfortified).  The 
Board  shall  inquire  into  the  character  of  the  applicant 
and  the  location,  general  appearance,  and  type  of  place 
of  business  of  the  apphcant." 

We  note,  also,  that  the  qualifications  for  certain  types  of  permits 
have  been  retained.  Thus,  for  example,  the  requirements  for  those 
premises  holding  social  establishment  permits  under  former 
G.  S.  18-51  have  been  retained  in  G.  S.  18A-30  and  the  distinction 
between  on  and  off-premise  permits  for  malt  beverages  and 
unfortified  wine  has  been  retained  in  new  G.  S.  18A-38  (d)  and 
(e).  Of  course,  the  Board  should  make  sure  that  the  premises,  in 
determining  their  suitability,  qualify  under  all  of  the  conditions 
)  specified  in  those  statutes. 

Also,    the    provisions    of   former   G.  S.   18-130    dealing  with   the 

[application  have  been  continued  in  G.  S.   18A-39.  The  apphcation, 

it  is  to  be  noted,  is  to  contain  certain  definite  statements  from  the 

permittee  and   the   provision   that   a   fraudulent   statement  in  the 
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application  would  be  grounds  for  refusal  of  the  permit  or  revocation 
is  continued  in  G.  S.  18A-39(b).  Also,  that  same  subsection  | 
indicates  that  these  are  "mandatory  prerequisites"  for  the  issuance! 
of  permits. 

■  I 
In  addition  to  those  things  specifically  mentioned  in  the  statutes,; 

however,  we  think  the  Board  continues  to  have  broad  discretion' 

to   determine  the  suitability  of  the  person  and   the  premises  in 

connection    with    their   investigation    of  both  factors.   We  would 

caution,  however,  that  that  discretion  is  not  unUmited  and  the  Courts 

would  probably  overturn  a  Board  action  based  on  speculation  about! 

such  things  as  traffic  conditions,   creation   of  a  nuisance  of  the 

premises  or  other  factors  which  do  not  have  substantial  evidence 

that  the  speculation  about  the  possible  nuisance  would  be  accurate! 

in  the  operation  of  the  premises  (Waggoner  and  Scoggins  v.  N.  C.  \ 

Board  of  Alcoholic  Control,  7  N.  C.  App.  692,  173  S.  E.  2d  548, 

(1970)).  1 

We   conclude,   therefore,   that   the  statutes   contain   a  number  of| 
specific  standards  for  obtaining  various  kinds  of  permits  and,  in 
addition,  vest   some   discretion  in  the  Board  for  determining  the 
suitability  of  both  the  person  and  premises  applying  for  a  permit. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Assistant  Attorney  General 


13  September   1971 
Subject: 

Requested  by: 

Questions: 


State        Departments,       Institutions       &i 
Agencies;  Mental  Health;  Cost  of  Care  and 
Treatment  of  Inmates;  Parental  Liability 

Mr.  Ben  W.  Aiken 

General  Business  Manager 

N.  C.  Department  of  Mental  Health 


(1)      Does    Chapter    218    of    the    1971 
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Session  Laws  require  that  institutions 
refund  to  the  parent  all  payments  made 
after  the  patient  has  attained  age  21? 

(2)  Does  the  Board  of  Mental  Health 
have  authority  to  estabUsh  an  amount  as 
the  cost  of  keeping  a  normal  child  at  home 
in  years  prior  to   1971? 

'Conclusions:  (1)      No. 

i  '  (2)      Yes. 

Concerning  conclusion  (1),  Chapter  218,  Section  4  of  the  1971 
Session  Laws  pertaining  to  parental  Uability  provides: 

"This  act  is  intended  to  relieve,  and  shall  be  construed 
to  reHeve,  any  parent  of  any  Uability  for  charges 
accrued  prior  to  the  ratification  of  this  act  for 
treatment,  care  and  maintenance  of  a  natural  or 
adoptive  child  at  facihties  owned  or  operated  by  the 
State  Department  of  Mental  Health." 

It  appears  that  it  is  the  sense  of  the  section  set  forth  above  to 
require  that  the  parents  be  reheved  of  liabiUty  for  charges  accrued 
but  not  paid,  but  not  to  require  refunds  of  payments  already  made. 
When  a  charge  is  paid,  the  liabihty  for  the  charge  is  ended  by  the 
payment  and  there  remains  no  liability  for  the  parent  to  be  "reheved 
of"  by  the  statute. 

With  respect  to  conclusion  (2),  the  State  Board  of  Mental  Health 
is  the  pohcy-making  body  for  the  State  Department  of  Mental 
Health.  G.  S.  122-1.1.  The  State  Department  of  Mental  Health  has 
jurisdiction  over  all  the  State's  mental  hospitals  and  all  of  the  State's 
residential  centers  for  the  mentally  retarded.  G.  S.  122-1.  Under 
G.  S.  143-1 18  the  boards  of  trustees  or  directors  of  each  institution 
are  authorized  to  determine  and  fix  the  actual  cost  of  training, 
treatment,  care  and  maintenance  for  each  inmate  or  patient. 
G.  S.  143-119  provides  for  payment,  thus  fixed  and  determined, 
by  the  patient,  pupil  or  inmate,  or  by  his  parent,  guardian,  trustee 
or  other  person  legally  responsible  therefor.  Chapter  218  of  the 
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1971  Session  Laws,  as  amended  by  Chapter  1142  of  the  1971 
Session  Laws,  codified  as  G.  S.  143-127.1,  limits  the  liability  of 
natural  or  adoptive  parents  of  persons  who  are  long-term  patients 
at  facilities  owned  or  operated  by  the  State  Department  of  Mental 
Health  to  an  amount  not  to  exceed  the  cost  of  caring  for  a  normal 
child  at  home  as  determined  from  standard  sources  by  the  State 
Department  of  Mental  Health.  This  act  further  provides  that  parents 
or  adoptive  parents  shall  not  be  Uable  for  any  charges  made  for 
such  persons  subsequent  to  such  patient  attaining  age  21.  It  also 
defines  "long-term  patient"  as  a  patient  in  a  facility  owned  or 
operated  by  the  State  Department  of  Mental  Health  for  a  continuous 
period  in  excess  of  1 20  days.  It  follows  that  the  Board  of  Mental 
Health  has  authority  to  determine  the  cost  of  caring  for  a  normal 
child  at  home  for  the  years  prior  to  the  effective  date  of 
Chapter  218  of  the   1971   Session  Laws. 

It  should  be  emphasized  that  limitation  on  parental  hability  does 
not  apply  to  patients  themselves  who  are  still  liable  for  the  full 
cost  of  care,  training,  treatment  and  maintenance. 

Robert  Morgan,  Attorney  General 
^  Parks  H.  Icenhour, 

Assistant  Attorney  General 


\ 


15  September  1971 
Subject: 

Requested  by: 

Question:        ;      /k 


Taxation;  Refund  of  Taxes;  Statute  of 
Limitations;  G.  S.   105-266  and 

G.  S.   105-155 

Mr.  B.  W.  Brown,  Director 
Individual  Income  Tax  Division 
N.  C.  Department  of  Revenue 

Can  refund  for  overpayment  of  taxes  be 
made  pursuant  to  G.  S.  105-266  when 
appHcation  or  demand  for  refund  by  the 
taxpayer  is  not  received  within  three  years 
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from  the  date  set  by  the  statute  for  fiHng 
of  the  return,   or  within   six   months   of 
payment  of  the  tax,  but  such  appUcation 
'"''■  or  demand  is  received  within  three  years 

from  the  extension  date  for  fiHng  of  the 
return  as  granted  by  the  Commissioner  of 
Revenue  pursuant  to  G.  S.   105-155? 

Conclusion:  Refund  for  overpayment  of  taxes  cannot 

be  made  pursuant  to  G.  S.  105-266  when 
appUcation  or  demand  for  refund  by  the 
taxpayer  is  not  received  within  three  years 
from  the  date  set  by  the  statute  for  fihng 
of  the  return,  or  within  six  months  of 
payment  of  the  tax,  even  though  such 
appHcation  or  demand  is  received  within 
three  years  from  the  extension  date  for 
filing  of  the  return  as  granted  by  the 
Commissioner  of  Revenue  pursuant  to 
G.  S.   105-155. 

G.  S.  105-155  specifies  that  the  return  of  every  person  reporting 
on  a  calendar  year  basis  shall  be  filed  on  or  before  the  fifteenth 
day  of  April  in  each  year  and  the  return  of  every  person  reporting 
on  a  fiscal  year  basis  shall  be  filed  on  or  before  the  fifteenth  day 
!of  the  fourth  month  following  the  close  of  the  fiscal  year.  This 
statute  then  provides  that  "in  case  of  sickness,  absence,  or  other 
disability  or  whenever  in  his  judgment  good  cause  exists,  the 
Commissioner  may  allow  further  time  for  filing  returns.  "  (Emphasis 
added).  G.  S.  105-266  proviaes  for  refund  of  the  amount  of  any 
overpayment  of  taxes  with  interest  to  the  taxpayer  when  the 
overpayment  is  discovered  or  ascertained,  but  with  the  specific 
proviso  as  follows: 

"Provided,  however,  that  no  overpayment  shall  be 
refunded  irrespective  of  whether  upon  discovery  or 
receipt  of  written  demand  if  such  discovery  is  not 
made  or  such  demand  is  not  received  within  three  (3) 
years  from  the  date  set  by  the  statute  for  the  filing 
of  the  return  or  within  six  (6)  months  of  the  payment 
of  the  tax  alleged  to  be  an  overpayment,  whichever 
date  is  the  later."  (Emphasis  added.) 
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Since  the  question  involved  is  the  right  to  refund  of  taxes  and  not 
the  date  when  returns  are  required  to  be  filed  or  any  right  to  further 
time  for  filing  returns,  the  statute  relating  specifically  to  refunds  i 
(G.  S,   105-266)  is  determinative.  7  Strong,  North  Carolina  Index 
2d,  Statutes,  p.  73.  Thus  pursuant  to  G.  S.   105-266,  it  is  the  "date 
set  by  the  statute"  for  the  fihng  of  the  return  (either  the  fifteenth  j 
day  of  April  for  calendar  year  taxpayers  or  the  fifteenth  day  of:* 
the  fourth  month  following  the  close  of  the  fiscal  year  for  fiscal  i 
year    taxpayers    under    G.  S.   105-155),    and    not    any    new    date; 
established  by  the  Commissioner  in  the  exercise  of  his  discretion  | 
and  authority  under  G.  S.   105-155  with  respect  only  to  filing  of  j 
returns,   which  governs   the   right   and  authority  to  refund  under 
G.  S.   105-266. 

J  Robert  Morgan,  Attorney  General 

I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


15  September   1971 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Taxation;    Sales   Tax,   State;  Exemptions;  I 
Crushed  Stone;  Sand;  G.  S.   105-164.13(3): 

Mr.  Eric  L.  Gooch 

Director,  Sales  &  Use  Tax 

Division 

N.  C.  Department  of  Revenue 

Do  sand  and  crushed  stone,  which  have  ji 
been  washed  and  screened,  remain  in  their  f 
"original  or  unmanufactured  state",  such 
that  when  sold  by  a  producer  in  his  \\ 
capacity  as  a  producer  and  not  as  a  retail 
merchant,  the  sale  is  exempt  from  sales  tax, 
pursuant  to  G.  S.   105-164.13(3)? 

Yes,  sand  and  crushed  stone,  which  have 
been  washed  and  screened,  remain  in  their 
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"original  or  unmanufactured  state",  and 
the  sale  of  such  materials  by  the  producer, 
as  a  producer  and  not  as  a  retail  merchant, 
is  exempt  from  sales  tax  pursuant  to 
G.  S.   105-164.13(3). 

[nquiry  has  been  made  as  to  whether  the  retail  sale  of  stone  which 
|ias  been  crushed  washed  and  screened,  and  of  sand  which  has  been 

t ashed  and  screened  is  subject  to  the  North  Carolina  sales  tax,  or 
hether  such  sale  is  exempt  under  G.  S.  105-164.13(3).  That 
ktatute  exempts  "products  of  farms,  forests  and  mines  when  such 
sales  are  made  by  the  producers  in  their  original  or  unmanufactured 
^tate." 

1  ■■  . 

Under  the  statute  certain  requirements  must  be  met  in  order  for 

fhe  exemption  to  apply: 

I 

1.  The  sand  or  stone  must  be  a  product  of  the  mine; 

2.  The    sand    or    stone    must    be   in   its  original  or 
unmanufactured  state; 

3.  The  sale  must  be  made  by  the  producer. 

To    this    third    requirement,     the     case    of    Henderson    v.    Gill, 
I  229  N.  C.  313,  49  S.  E.  2d.  754  (1948)  adds  a  fourth: 

4.  The  producer  must  be  acting  in  the  capacity  of  a 
I          producer,  and  not  as  a  retail  dealer. 

It  appears  that  the  Commissioner  of  Revenue  has  administratively 
determined  that  sand  and  crushed  stone  are  essentially  products  of 
the  mine.  Sales  and  Use  Tax  Regulation  30.  While  case  law  is  not 
uniform,  such  construction  finds  support  in  decided  cases.  E.g.,  see 
People  V.  Siler,  16  Cal.  2d  714,  108  P.  2d  4;  Earl  of  Rosse  v. 
Wainman,  14  Mees.  &  W.  859;  Coleman  v.  Coleman,  (Pa.) 
1   Pears.  470. 

;!  uo  determine  whether  the  process  of  crushing,  washing  and/or 
screening  alters  these  products  in  such  a  fashion  as  to  result  in  their 
,no  longer  being  in  their  "original  or  unmanufactured  state", 
jconsideration  must  be  given  to  the  case  of  Duke  Power  Company 
Clayton,  274  N.  C.  505,164  S.  E.  2d  289  (1968).  In  that  case. 
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the  Court  considered  the  question  of  whether  coal,  which  had  been 
mined  and  then  mechanically  cleaned  (washed  and  separated  from 
impurities)  and  crushed,  was  in  its  "original  or  unmanufactured 
state".  The  Court  held  that  the  cleaning  process  did  not  involve 
manufacturing,  and  in  answering  the  question  "is  crushed  coal 
manufactured  coal",  went  on  to  observe: 

"Cases  involving  the  crushing  and  screening  of  quarried 
rock,  however,  are  analogous.  The  majority  of 
jurisdictions  which  have  decided  the  question  hold  that  ' 

quarrying  and  crushing  stone  is  not  manufacturing." 
Duke  Power  Company  v.   Clayton,  supra. 

After  considering  the  contrary  minority  view,  the  Court  rejected 
it,  holding  that  the  crushing  of  coal  is  not  a  manufacturing  process. 
It  seems  clear  to  us  that,  having  relied  upon  crushed  stone  cases 
from  other  jurisdictions  to  reach  that  conclusion,  the  Supreme  Court 
would  inevitably  apply  the  same  rationale  to  a  case  involving  crushed i 
stone.  We  conclude,  then,  that  washing  and  screening  sand  andi 
crushing,  washing  and  screening  stone  do  not  remove  sand  and  stone 
from  their   "natural  or  unmanufactured  state." 

Finally,  a  determination  based  upon  factual  information  will  havet 
to  be  made  in  each  case  whether  the  sale  of  sand  or  crushed  stone 
has  been  made  by  the  producer,  in  its  capacity  as  producer  and 
not  as  a  retail  merchant.  To  illustrate,  the  Court  in  the  Duke  Power\ 
Company  case,  supra,  said: 

"The  mining  companies  sold  only  the  coal  which  they 
mined.  It  was  not  comingled  with  coal  purchased  from 
other  producers;  nor  did  they  sell  furnaces,  stoves, 
grates,  coal  scuttles,  fireside  or  other  heating 
accessories.  In  short,  they  were  not  operating  a  retail 
coal  yard  and  conducting  mining  operations  as  a 
subordinate  enterprise  which  incidentally  furnished  a 
portion  of  their  stock  in  trade." 

Where  all  four  of  the  elements  discussed  above  are  present,  it  is  i 
our  opinion  that  the  sale  is  exempt  from  the  sales  tax,  pursuant  | 
to  G.  S.   105-164.13(3). 
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Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


15  September   1971 
Subject: 


^Requested  by: 
Question : 


Conclusion : 


Taxation;  Ad  Valorem;  Change  in 
Valuation;  Power  of  Tax  Supervisor  After 
Board  of  Equalization  and  Review 
Adjourns;  G.  S.   105-325(a)(6); 

G.  S.   105-325(b);  G.  S.   105-296(i) 

Mr.  H.  L.  Riddle,  Jr. 
Burke  County  Attorney 

When  information  comes  to  the  attention 
of  the  tax  supervisor  while  the  board  of 
equahzation  and  review  is  in  session  or 
after  it  has  adjourned  that  a  change  in 
circumstances  has  occurred  prior  to 
January  1  of  the  tax  year  which  renders 
it  advisable  to  raise  the  appraisal  of  some 
particular  piece  of  property,  does  the  tax 
supervisor  have  authority  to  change  the 
valuation  of  the  property  on  the  tax 
books? 

When  information  comes  to  the  attention 
of  the  tax  supervisor  while  the  board  of 
equalization  and  review  is  in  session  or 
after  it  has  adjourned  that  a  change  in 
circumstances  has  occurred  prior  to 
January  1  of  the  tax  year  which  renders 
it  advisable  to  raise  the  appraisal  of  some 
particular  piece  of  property,  the  tax 
supervisor  lacks  authority  to  change  the 
valuation  of  the  property  on  the  tax  books. 
If  the  information  comes  to  the  attention 


-514- 


of  the  tax  supervisor  while  the  board  of 
equahzation  and  review  is  in  session,  he 
must  make  any  recommendation  for 
reappraisal  to  the  board  before  they 
adjourn.  If  the  information  comes  to  his 
attention  after  the  board  of  equahzation 
and  review  has  adjourned,  he  should 
recommend  to  the  board  of  county 
commissioners  that  the  property  be 
reappraised  pursuant  to  statute. 

The  tax  supervisor  visited  the  property  in  question  here  on 
September  23,  1969,  at  which  time  he  observed  a  building  under 
construction  but  yet  incomplete.  On  January  1,  1970  and  1971, 
the  property  was  valued  pursuant  to  the  observations  made  on 
September  23,  1969.  On  June  25,  1971,  the  tax  supervisor 
revisited  the  property  and  observed  that  the  building  had  been 
completed.  Subsequently,  the  tax  supervisor  changed  the  value  of 
the  property  on  the  tax  books  and  sent  the  taxpayer  notice  of  the 
change. 

The  tax  supervisor  has  the  power  to  change  the  valuation  of  property 
prior  to  the  first  meeting  of  the  board  of  equalization  and  review. 
G.  S.  105-296(1).  After  the  convening  of  the  first  meeting  of  the 
board  of  equalization  and  review,  the  tax  supervisor  loses  his  power 
to  change  the  valuation  of  property  on  the  tax  books.  Once 
convened,  the  board  of  equahzation  and  review  has  the  authority 
to  change  the  valuation  of  property  subject  to  the  property  tax. 
G.  S.  105-322(g)(l)(c).  Generally  the  board  of  equahzation  and 
review  must  adjourn  by  July  1  of  each  year.  G.  S.  105-322(e). 
After  the  board  of  equalization  and  review  adjourns,  the  power  to 
change  the  valuation  of  property  becomes  vested  in  the  board  of 
county  commissioners.  G.  S.   105-325.  G.  S.   105-325   provides: 

"(a)  After  the  board  of  equalization  and  review  has 
finished  its  work  ...  the  board  of  county  commissioners 
shall  not  authorize  any  changes  to  be  made  on  the 
abstracts  and  tax  records  except  as  follows: 

(6)     Subject     to     the     provisions     of 
-  subdivisions  (a)(6)a,  (a)(6)b,  (a)(6)c,  and 
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(a)(6)d,  below,  to  appraise  or  reappraise 
property  when  the  tax  supervisor  reports 
to  the  board  that,  since  adjournment  of 
the  board  of  equalization  and  review, 
facts  have  come  to  his  attention  that 
render  it  advisable  to  raise  or  lower  the 
appraisal  of  some  particular  property  of 
a  given  taxpayer  in  the  then  current 
calender  year.  "  (Emphasis  added). 

Assuming  that  the  building  was  completed  before  January  1,  1971, 
the  tax  supervisor  had  two  possible  courses  of  action. 
G,  S.  1 05-325 (a)(6)a.  If  information  concerning  a  change  in 
circumstance  comes  to  the  tax  supervisor's  attention  while  the  board 
of  equalization  and  review  is  in  session,  he  must  report  the  change 
in  circumstance  to  the  board  before  their  adjournment.  If  he  fails 
to  report  the  change  before  adjournment,  the  board  of  county 
commissioners  would  lack  authority  to  reappraise  the  property. 
G.  S.  105-325 (a)(6)  authorizes  the  board  of  county  commissioners 
to  reappraise  property  "...  when  the  tax  supervisor  reports  to  the 
board  that,  since  adjournment  of  the  board  of  equalization  and 
review,  facts  have  come  to  his  attention.  ..."  This  language  would 
seem  to  preclude  the  board  of  county  commissioners  from 
reappraising  the  property  when  the  information  comes  to  the  tax 
supervisor's  attention  while  the  board  of  equahzation  and  review 
was  in  session,  but  failed  to  report  the  change  to  them. 

If  the  information  concerning  a  change  in  circumstance  comes  to 
the  tax  supervisor's  attention  after  the  board  of  equalization  and 
review  has  adjourned,  the  tax  supervisor  may  recommend  to  the 
board  of  county  commissioners  that  the  property  be  reappraised 
pursuant  to  G.  S.   105-325(a)(6). 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 
Ronald  M.  Price, 
Staff  Attorney 
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15   September   1971 
Subject: 


Requested  by: 


Questions: 


Conclusions: 


Infants  &  Incompetents;  Minors;  Mental 
Health;  Voluntary  Admissions  to  State 
Hospital;  Abortions 

Pedro  Carreras,  M.  D. 
Assistant  Superintendent 
John  Umstead  Hospital 

(1)  Assuming  the  appropriateness  of 
requiring  that  a  person  must  have  reached 
his  majority  for  the  purpose  of  voluntarily 
having  himself  admitted  to  a  State  mental 
hospital  without  the  consent  of  anyone 
else,  what  is  the  age  of  majority  for  such 
an  admission,  G.  S.  122-56  pertaining  to 
such  admissions  containing  no  provisions  as 
to  how  old  a  person  must  be  or  whether 
such  person  must  have  reached  his  majority 
for  the  purpose  of  a  voluntary  admission? 

(2)  Who  is  a  minor  for  the  purposes  of 
G.  S.  14-45.1  entitled  "When  abortion  not 
unlawful"? 

(1)  18  years. 

(2)  Any  person  under  the  age  of  18  years. 


Conclusion  number  (1)  is  based  on  G.  S.  48A-1  and  G.  S.  48A-2. 
G.  S.  48A-1   is  as  follows: 

"The  common  law  definition  of  minor  insofar  as  it 
pertains  to  the  age  of  the  minor  is  hereby  repealed 
and  abrogated." 

G.  S.  48A-2  is  as  follows: 

"A  minor  is  any  person  who  has  not  reached  the  age 
of  18  years." 
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As  to  conclusion  (2)  a  minor  for  the  purposes  of  G.  S.  14^5.1 
is  any  person  who  is  under  the  age  of  18  years.  Since  G.  S.  14-45.1 
does  not  specify  who  is  a  minor  for  the  purposes  stated  therein, 
G.  S.  48A-1   and  G.  S.  48A-2  set  forth  above  are  controlling. 

Robert  Morgan,  Attorney  General 
\   .■  Parks  H.  Icenhour, 

Assistant  Attorney  General 


16  September   1971 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Streets  and  Highways;  State  Highway 
Fund;  Municipalities;  Powell  Bill  Funds; 
G.  S.  136-41.1  as  Amended  by 
Chapter   182,   1971   Session  Laws 

Mr.  George  S.  Willoughby,  Jr. 
State  Highway  Administrator 

Should  the  allocation  of  Poweh  Bill  Funds 
(State  aid  funds  to  municipahties  for 
construction  and  maintenance  of  streets)  to 
be  made  on  or  before  October  1,  1971, 
under  the  provisions  of  G.  S.  136-41.1,  be 
a  sum  equal  to  the  amount  of  revenue 
produced  during  the  fiscal  year  ending 
June  30,  1971,  by  1/2  of  one  cent  of  the 
tax  on  each  gallon  of  motor  fuel  or  special 
fuel  taxed  pursuant  to  G.  S.  105-434  and 
G.  S.  105-435,  or  should  the  allocation  be 
a  sum  equal  to  the  amount  produced  by 
one  cent  of  the  tax  so  levied  on  motor  or 
special  fuel  during  the  fiscal  year  ending 
June  30,  1971,  by  virtue  of  the 
amendment  to  G.  S.  136-41.1  by 
Chapter   182  of  the   1971   Session  Laws? 

The  allocation  of  "Powell  Bill  Funds"  to 
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16  September   1971 
Subject: 


Requested  by: 


Question: 


Conclusion : 


be  made  on  or  before  October  1,  1971,  is 
not  affected  by  the  amendment  to 
G.  S.  136-41.1  by  Chapter  182  of  the 
1971  Session  Laws.  The  allocation  to  be 
made  on  or  before  October  1,  1971, 
should  be  a  sum  equal  to  the  amount  of 
revenue  produced  during  the  fiscal  year 
ending  June  30,  1971,  by  1/2  of  one  cent 
of  the  tax  on  each  gallon  of  motor  or 
special  fuel  taxed  pursuant  to 
G.  S.   105-434  and  G.  S.   105-435. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


Pollution;  Air  Pollution  Control  Program, 
Local;  G.  S.   143-215.3(a)(l  1); 

Responsibility  for  Prosecution  of 
Violations  of  Local  Air  Pollution 
Ordinances 

Mr.  Jack  W.  Westall,  Jr. 

Member,  Western  North  Carohna  Regional 

Air  Pollution  Control  Board 

In  whom  is  vested  the  authority  and 
responsibihty  to  enforce  and  prosecute 
criminal  violations  of  local  air  pollution 
ordinances? 

It  is  the  responsibihty  of  a  local  air 
pollution  control  agency  to  enforce  and  the 
responsibility   of  the   district   solicitor  to 
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prosecute   criminal  violations  of  local  air 
pollution  ordinances. 

G.  S.  143-21 5. 3(a)(l  1)  authorizes  the  governing  body  of  any 
county  or  municipality  or  group  of  counties  or  municipalites  "to 
establish,  administer  and  enforce  a  local  air  pollution  control 
program  for  the  county,  municipality  or  designated  area  of  the 
State."  The  program  may  be  administered  by  the  governing  body, 
by  a  local  air  pollution  control  board,  by  the  local  health  department 
or  by  a  regional  air  pollution  control  board,  created  pursuant  to 
G.  S.  1 43-21 5. 3(a)(  1  l)g.  It  is  my  understanding  that  Buncombe  and 
Haywood  Counties  have  acted  jointly  to  create  the  Western  North 
Carolina  Regional  Air  Pollution  Control  Board,  which  has  estabhshed 
a  regional  air  pollution  control  program  approved  by  the  North 
Carolina  Board  of  Water  and  Air  Resources. 

Reference  is  made  to  the  following  pertinent  portions  of 
G.  S.   143-215.3(a)(ll): 

Sub-subdivision  a  provides  for  certification  by  the 
Board  of  Water  and  Air  Resources  of  a  local  program 
which: 

"1.  Provides  by  ordinance  or  local  law 
for  requirements  compatible  with  those 
imposed  by  the  provisions  of  this  article, 
and  the  standards  and  rules  and 
regulations     issued     pursuant     thereto; 


"2.  Provides  for  the  adequate 
enforcement  of  such  requirements  by 
appropriate  administrative  and  judicial 
process;.   ..." 

Sub-subdivision  d  provides  that  if  the  local  air 
pollution  control  program  is  ineffective,  the  Board  of 
Water  and  Air  Resources  may  rescind  certification  of 
the  local  program  and  assume  jurisdiction. 

Sub-subdivision  e  provides  for  the  adoption  of  "any 
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ordinances,  resolutions,  rules  or  regulations  which  are 
necessary  to  estabhsh  and  maintain  an  air  pollution 
control  program  and  to  prescribe  and  enforce  air 
quality  and  emission  control  standards"  and  further 
provides  that  "The  penalty  for  violation  of  any  of  the 
requirements  contained  in  such  ordinances, 
resolutions,  rules  or  regulations  shall,  upon  conviction, 
be  a  fine  of  not  more  than  fifty  dollars  ($50.00)  or 
imprisonment  for  not  more  than  thirty  days,  except 
that  the  penalty  for  violation  of  an  order  for  the 
abatement  of  air  pollution  issued  by  the  governing 
body  after  notice  and  hearing  shall,  upon  conviction, 
be  a  fine  of  not  more  than  two-hundred  fifty  dollars 
($250.00)  or  imprisonment  for  not  more  than  thirty 
days." 

Consideration  of  these  various  provisions  makes  it  clear  that  it  was  5 
the  legislative  intent  to  authorize  the  governing  bodies  of  counties 
and  municipalities  to  establish  and  administer  local  air  pollution 
control  programs;  to  authorize  them  to  adopt  rules,  regulations  and 
ordinances  to  carry  out  such  programs;  and  to  authorize  and  require 
them  to  enforce  such  programs  against  violators.  The  governing 
bodies  were  further  authorized  to  create  local  or  regional  boards 
which  would  be  agencies  of  the  governing  bodies  that  created  them 
for  the  purpose  of  administering  and  enforcing  the  local  air  pollution 
control  program. 

The  statute  specifically  provides  for  enforcement  through  imposition 
of  criminal  sanctions.  The  responsibility  for  procuring  issuance  of 
warrants  would  rest  with  the  local  air  pollution  control  agency.  The 
district  solicitor  has  authority  and  duty  to  prosecute  violators  against  j 
whom  warrants  have  been  issued,  as  appears  from  the  following 

G.  S.  7A-61  provides,  in  pertinent  part:  "The  sohcitor 
shall  prepare  the  trial  dockets,  prosecute  in  the  name 
of  the  State  all  criminal  actions  requiring  prosecution 
in  the  superior  and  district  courts  of  his 
district,  .   .   .  ." 

Article  IV,  Sec.  1 8  of  the  North  Carohna  Constitution 
provides,  in  pertinent  part: 
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"(1)  .  .  .  The  Solicitor  shall  advise  the 
officers  of  justice  in  his  district,  be 
responsible  for  the  prosecution  on  behalf 
of  the  State  of  all  criminal  actions  in  the 
Superior  Courts  of  his  district,  .... 

"(2)  .  .  .  Criminal  actions  in  the  District 
Court  Division  shall  be  prosecuted  in 
such  manner  as  the  General  Assembly 
may  prescribe  by  general  lav^  uniformly 
apphcable  in  every  local  court  district  of 
the  State." 


Robert  Morgan,  Attorney  General 
Henry  T.  Rosser, 
Assistant  Attorney  General 


16  September   1971 
Subject: 

Requested  by: 
Questions: 


Water  Resources;  Contracting  Debt  For; 
Authority  of  State  and  Local  Government 

Major  General  R.  H.  Free 

Division   Engineer 

U.  S.  Army  Corps  of  Engineers 

(1)  Are  the  State  of  North  Carolina  and 
pohtical  subdivisions  thereof  authorized  to 
enter  into  contracts  with  the  Secretary  of 
the  Army  for  the  construction  of  water 
resources  projects  when,  pursuant  to 
Section  221  ofU.  S.  Pubhc  Law  91-611, 
the  State  or  political  subdivision  may  be 
required  to  do  one  or  more  of  the 
following: 

(a)    Provide    without    cost    to    the 
United   States   all  lands,  easements, 


-522- 


and  rights  of  way  required  for  the 
project,  including  all  alterations  to  or 
relocation  of  public  and  private 
facilities  on  right  of  way  which 
would  interfere  with  the  project? 

,  (b)  Contribute  a  specified  portion  of 

the  first  cost  of  the  project? 

(c)  Hold  and  save  the  United  States 
free  from  damages  resulting  from  the 
construction,  operation  and 
maintenance  of  the  project? 

(d)  Maintain  and  operate  the  project 
after  completion  in  accordance  with 
regulations  promulgated  by  the 
Secretary  of  the  Army? 

(e)  Make  specific  additional 
contributions  for  specific  features? 

(2)  May  the  State  of  North  Carohna  or  a 
;  pohtical  subdivision  thereof  contract  a 
debt,  pledge  its  faith  or  loan  its  credit  when 
the  contract  for  the  construction  of  such 
water  resources  projects  so  requires? 

Conclusions:  (1)    The    State    or    pohtical   subdivisions 

thereof  are  authorized  by  Part  4, 
Article  21,  Chapter  143,  North  Carolina 
General  Statutes  to  enter  into  a  contract 
for  the  construction  of  water  resources 
projects  with  the  Secretary  of  the  Army  ,| 
which  conform  to  the  requirements  of 
Section  221  ofU.  S.  Public  Law  91-611. 

(2)     Subject     to     the     Hmitations     and 

requirements  set  forth  in  the  Constitution 

and  laws  of  North  Carolina,  the  State  or 

'■,        (         .'  .  a  pohtical  subdivision  thereof  may  contract 
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a  debt,  pledge  its  faith  or  loan  its  credit 
when  the  contract  for  the  construction  of 
such  water  resources  projects  so  requires. 

Part  4  of  Article  21  of  Chapter  143  of  the  North  Carohna  General 
Statutes,  G.  S.  143-215.38  through  G.  S.  143-215.43,  specifically 
vests  in  the  State  of  North  Carohna  and  in  the  counties, 
municipahties  and  other  local  government  units  the  authority  to  give 
assurances,  such  as  those  required  by  Section  221  of  U.  S.  Public 
Law  91-611,  to  the  appropriate  federal  agency  for  the 
accomplishment  of  river  and  harbor,  flood  control  and  other  such 
civil  works  projects  when  it  has  been  determined  by  the  appropriate 
governing  body  that  such  project  will  accrue  to  the  general  or  special 
benefit  of  a  county,  municipahty  or  region  of  the  State.  For  the 
purposes  of  Part  4,  "local  government  unit"  is  defined  in 
G.  S.  143-2 15.40(b)  as  "any  local  subdivision  or  unit  of  government 
or  local  pubUc  corporate  entity  (other  than  a  county  or 
municipality),  including  any  manner  of  special  district  or  public 
authority." 

Sec.  3  of  Article  V  of  the  Constitution  provides  in  part: 

"Sec.  3.  Limitations  upon  the  increase  of  State  debt. 

(1)  Authorized  purposes;  two-thirds  limitation. 
The  General  Assembly  may  contract  debts  and 
-      pledge  the  faith  and  credit  of  the  State  for  the 
following  purposes: 

To  fund  or  refund  a  vahd  existing 

debt; 

To  borrow  in  anticipation  of  the 

collection     of     taxes     due     and 

payable  within  the  fiscal  year  to 

an     amount    not    exceeding    50 

percent  of  such  taxes; 

To  supply  a  casual  deficit; 

To  suppress  riots  or  insurrections, 

or  to  repel  invasions. 

For  any   purpose  other  than  these  enumerated,  the 
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General  Assembly  shall  have  no  power,  during  any 
biennium,  to  contract  new  debts  on  behalf  of  the  State 
to  an  amount  in  excess  of  two-thirds  of  the  amount 
by  which  the  State's  outstanding  indebtedness  shall 
have  been  reduced  during  the  next  preceding 
biennium,  unless  the  subject  is  submitted  to  a  vote 
of  the  people  of  the  State.  In  any  election  held  in 
the  State  under  the  provisions  of  this  Section,  the 
proposed  indebtedness  shall  be  approved  by  a  majority 
of  the  qualified  voters  who  vote  thereon." 

Sec.  4  of  Article  V  provides  in  part: 

"Sec.  4.  Limitations  upon  the  increase  of  local  debt] 

(1)  Authorized  purposes;  two-thirds  limitation. 
The  General  Assembly  may  authorize  counties, 
cities  and  towns,  and  other  units  of  local 
government  to  contract  debts  and  pledge  their 
faith  and  credit  for  the  following  purposes: 

To  fund  or  refund  a  vaUd  existing 

debt; 

To  borrow  in  anticipation  of  the 

collection     of    taxes     due     and 

payable  within  the  fiscal  year  to 

an  amount  not  exceeding  50  per 

cent  of  such  taxes; 

To  supply  a  casual  deficit; 

To  suppress  riots  or  insurrections. 

For  any  purpose  other  than  these  enumerated,  the 
General  Assembly  shall  have  no  power  to  authorize 
counties,  cities  and  towns,  and  other  units  of  local 
government  to  contract  debts,  and  counties,  cities  and 
towns,  and  other  units  of  local  government  shall  not 
contract  debts,  during  any  fiscal  year,  to  an  amount 
exceeding  two-thirds  of  the  amount  by  which  the 
outstanding  indebtedness  of  the  particular  county,  city 
or  town,  or  other  unit  of  local  government  shall  have 
, :       been  reduced  during  the  next  preceding  fiscal  year, 
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unless  the  subject  is  submitted  to  a  vote  of  the  people 
of  the  particular  county,  city  or  town,  or  other  unit 
of  local  government  and  is  approved  by  a  majority 
of  the  qualified  voters  who  vote  thereon." 

For  the  purposes  of  said  Part  4,  Article  21,  Chapter  143, 
G.  S.   143-215.39  provides,  in  pertinent  part: 

"...  To  this  end,  it  is  also  hereby  declared  that  within 
the  meaning  of  the  North  CaroHna  Constitution 
expenditures  for  such  projects  and  obligations  incurred 
for  such  projects  are  for  pubHc  purposes,  that  county 
and  municipal  and  other  local  government 
expenditures  and  obUgations  incurred  therefor  are 
necessary  expenses,  and  that  county  expenditures 
therefor  are  for  special  purposes  for  which  the  special 
approval  of  the  General  Assembly  is  hereby  given." 

Under  these  provisions,  within  the  limitations  established  by  the 
Constitution,  debts  incurred  under  the  contract  could  be  paid 
without  resort  to  a  vote  of  the  people.  To  the  extent  that  such 
contracted  debt  exceeded  the  constitutional  limitation,  the  matter 
would  have  to  be  subjected  to  a  vote  of  the  people. 

G.  S.  160-2(12)  provides: 

"(12)  Any  county,  city,  town,  incorporated  village, 
sanitary  district  or  other  local  governmental  unit  which 
is  a  political  subdivision  of  the  State  of  North  Carolina 
is  authorized  and  empowered  to  submit  to  a  vote  of 
the  people  any  lease,  contract,  agreement  or  other 
contractual  obhgation  the  effect  of  which  is  to  create 
a  debt  for  a  local  governmental  unit  within  the 
meaning  of  Article  V,  §  4,  or  Article  VII,  §  6,  of 
the  Constitution  of  North  Carolina.  Any  referendum 
held  pursuant  to  the  provisions  of  this  subdivision  shall 
be  conducted  according  to  the  law  appUcable  to  bond 
elections  for  the  particular  local  governmental  unit 
concerned."  (The  constitutional  provisions  referred  to 
above  now  appear  in  Article  V,  Sees.  3  and  4  of  the 
Constitution  of  North  Carolina  which  became  effective 
July  1,  1971.) 
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When  a  contract  creates  an  obligation  or  a  possible  future  obligation 
for  payment  of  a  debt  of  an  undetermined  sum,  it  is  the  opinion 
of  this  Office  that  the  contract  and  the  authorization  to  issue  such 
bond  and  to  levy  such  taxes  or  assessments  as  are  necessary  to  meet 
the  debt  should  be  submitted  to  a  vote  of  the  people  for  approval. 

Robert  Morgan,  Attorney  General 
Henry  T.  Rosser, 
Assistant  Attorney  General 


17  September   1971 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Counties;  Contracts;  Purchase  of  Apparatus 
and  Equipment;  Single  Bid 

Mr.  Elbert  L.  Peters 

Coordinator 

Governor's  Highway  Safety  Program 

When  a  county  duly  advertises  for  sealed 
bids  pursuant  to  G.  S.  143-129  for  the 
purchase  of  equipment,  and  only  one 
suppher  submits  a  bid,  is  it  necessary  to 
re-advertise,  or  may  the  county  accept  the 
bid  submitted? 

The  county  may  accept  the  bid  submitted.  ; 


G.  S.  143-1 29  requires  the  award  of  construction  or  repair  contracts 
in  the  estimated  amount  of  $10,000  or  more  and  the  award  of 
contracts  for  the  purchase  of  apparatus,  supplies,  materials  or 
equipment  in  the  estimated  amount  of  $2,500  or  more,  to  be  made 
after  advertising  as  provided  in  that  section.  This  statute 
contemplates  that  an  opportunity  will  be  afforded  for  everyone  to 
bid.  Generally,  in  the  absence  of  a  statute  providing  to  the  contrary, 
if  only  one  bid  is  received  after  compliance  with  a  statute  by  the 
public  agency  in  relation  to  advertising  and  notice  to  prospective 
bidders,   an   award   duly   made   to   that   single  bidder  is  valid.    10 
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McQuillan,  Municipal  Corporations,  3rd  ed.  para.  29.74;  Cohen, 
Public  Construction  Contracts  and  the  Law,  para.  2.3. 
G.  S.  143-132  requires  the  receipt  of  at  least  three  competitive  bids 
before  the  award  of  construction  or  repair  contracts  made  under 
the  provisions  of  G.  S.  143-129.  The  provisions  of  G.  S.  143-132 
requiring  receipt  of  three  competitive  bids  do  not  apply  to  contracts 
for  the  purchase  of  apparatus,  suppUes,  materials  or  equipment,  and 
I  am  unable  to  find  any  other  statute  requiring  a  certain  number 
of  competitive  bids  for  the  award  of  purchase  contracts  for 
equipment  made  pursuant  to  the  provisions  of  G.  S.  143-129. 
Therefore,  the  county  may  accept  the  bid  submitted  with  out 
re-advertising. 

Robert  Morgan,  Attorney  General 
Wilham  W.  Melvin, 
Assistant  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 


17  September   1971 
Subject : 


Motor  Vehicles;  Pedestrians  Sohciting 
Rides,  Employment,  Business  or  Funds 
Upon  Highways  or  Streets 


Requested  by: 
Question: 


Mr.  Carl  V.  Venters 
Jacksonville  City  Attorney 

Does  standing  or  loitering  on  the  main 
traveled  portion  of  the  highway  or  street 
or  soliciting  employment,  business  or 
contributions  from  the  driver  or  occupant 
of  the  motor  vehicle  constitute  a  violation 
of  G.  S.  20-1 75(b)  if  such  act  or  acts  do 
not  result  in  an  impeding  of  the  normal 
movement  of  traffic  on  the  particular 
highway  or  street? 
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Conclusion:  No. 

G.  S.  20-174.1   provides: 

"  §  20-1 74.1 .  Sitting  or  lying  upon  highways  or  streets 
prohibited. -(a.)  No  person  shall  wilfully  stand,  sit,  or 
lie  upon  the  highway  or  street  in  such  a  manner  as 
to  impede  the  regular  flow  of  traffic, 
(b)  Any  person  convicted  of  violating  this  section  shall 
be  punished  by  a  fine  not  exceeding  five  hundred 
''  dollars  ($500.00)  or  by  imprisonment  not  exceeding 
six  months,  or  both,  in  the  discretion  of  the  court." 

G.  S.  20-175  provides: 

"§  20-175.  Pedestrians  soliciting  rides,  employment, 
business  or  funds  upon  highways  or  streets. ~{si)  No 
person  shall  stand  in  any  portion  of  the  State 
highways,  except  upon  the  shoulders  thereof,  for  the 
purpose  of  soliciting  a  ride  from  the  driver  of  any 
motor  vehicle. 

(b)  No  person  shall  stand  or  loiter  in  the  main  traveled 
portion,  including  the  shoulders  and  median,  of  any 
State  highway  or  street,  excluding  sidewalks,  or  stop 

,  any  motor  vehicle  for  the  purpose  of  soliciting 
/  employment,  business  or  contributions  from  the  driver 
or  occupant  of  any  motor  vehicle  that  impedes  the 
.  normal  movement  of  traffic  on  the  public  highways 
or  streets:  Provided  that  the  provisions  of  this 
subsection  shall  not  apply  to  licensees,  employees  or 
contractors  of  the  State  Highway  Commission  or  of 
any  municipahty  engaged  in  construction  or 
maintenance  or  in  making  traffic  or  engineering 
surveys. 

(c)  Any  person  violating  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  not  more  than  fifty  dollars  ($50.00)  or 
imprisoned  for  not  more  than  thirty  (30)  days." 

G.  S.  20-174.1    set    out    above    prohibits   sitting   or   lying   upon 
highways  or  streets  and  is  specifically  directed  to  the  act  of  sitting 
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or  lying  upon  the  highways  or  streets,  while  G.  S.  20-175  is  directed 
to  standing  or  loitering  on  the  main  traveled  portion  of  the  highway 
or  stopping  vehicular  traffic  for  the  purposes  of  soHciting 
employment,  business  or  contributions  from  the  drivers  of  the 
stopped  vehicles  as  is  indicated  by  the  caption  thereof.  Therefore, 
if  one  or  more  of  the  enumerated  acts  result  in  impeding  traffic, 
they  are  prohibited  under  this  section  and  subject  to  the  penalties 
provided  in  G.  S.  20-1 75(c). 

Robert  Morgan,  Attorney  General 
WiUiam  W.  Melvin, 
Assistant  Attorney  General 


17  September  1971 
Subject: 


Requested  by: 
Question: 


Conclusion: 


PubHc  Officers  &  Employees;  Conflict  of 
Interest;  County  Commissioner's 

Authorization  of  Food  Stamp  Program  in 
County  Where  Two  Commissioners  Are 
Merchants  Who  Could  Derive  Benefit  From 
the  Program. 

Mr.  Clifford  L.  Moore,  Jr. 
Onslow  County  Attorney 

Would  it  be  a  violation  of  G.  S.  14-234 
for  a  board  of  county  commissioners,  two 
members  of  which  are  food  merchants,  to 
authorize  the  implementation  of  the 
federal  food  stamp  program? 

Paragraph  two  of  G.  S.  14-234  exempts 
pubhc  officials  from  the  prohibitions  of 
G.  S.  14-234  who  receive  remuneration  or 
benefit  for  services,  facilities,  or  supplies 
furnished  to  needy  individuals  under  public 
assistance  programs  estabhshed  in  whole  or 
in  part  under  the  laws  of  the  United  States; 
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provided,  however,  that  (1)  such  assistance 
programs  are  open  to  "general  participation 
on  a  non-discriminatory  basis  to  the 
practitioners  of  any  given  profession, 
professions  or  occupation",  (2)  that  the 
pubhc  officials  have  no  control  over  where 
recipients  ultimately  spend  money  received 
under  the  assistance  program,  and  (3)  that 
in  cases  where  remuneration  is  due  an 
official  under  such  a  program,  he  shall  have 
no  part  in  approving  such  claims. 

Therefore,  if  a  board  of  county  commissioners,  by  resolution, 
authorizes  the  establishment  of  the  food  stamp  program  even  though 
two  members  of  the  board  are  possible  beneficiaries  of  such  a 
program  by  virtue  of  their  involvement  with  local  food  stores,  then 
such  involvement  (managerial  position,  ownership,  etc.)  would  not 
be  in  violation  of  G.  S.  14-234,  provided  that  the  pertinent 
provisions  of  G,  S.   14-234  are  not  violated. 

Food  stamps  are  used  by  low  income  families  to  purchase  food  items 
from  authorized  grocery  stores.  An  officer  of  the  U.  S,  Department 
of  Agriculture  in  North  Carolina  in  response  to  an  inquiry  of  the 
Attorney  General's  Office  stated  that  local  governing  bodies,  such 
as  a  board  of  county  commissioners,  have  absolutely  nothing  to  do 
with  the  authorization  of  local  grocery  stores  under  the  food  stamp 
program.  He  stated  further  that  there  are  no  U.  S.  Department  of 
Agriculture  regulations  against  a  county  official  having  an  interest 
in  a  local  food  business  in  counties  involved  in  the  food  stamp 
program. 

Robert  Morgan,  Attorney  General 
Thomas  W.  Earnhardt, 
^  Staff  Attorney 


23  September   1971 

Subject:  Licenses  &  Licensing;  Real  Estate  Licensing 

Board;  Licensing  North  Carolina  Residents 
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Requested  by: 


Question: 


Who  Become  Nonresidents;  Reciprocity; 
G.  S.  93A^  and  G.  S.  93A-9 

Mr.  Joseph  F.  Schweidler 

Secretary-Treasurer 

North  Carohna  Real  Estate  Licensing  Board 

If  a  resident  of  North  Carohna  has  been 
hcensed  by  the  Board  as  a  real  estate 
broker  or  salesman  and  the  hcensee 
subsequently  moves  to  a  state  which  does 
not  offer  Ucensing  privileges  to  residents  of 
North  Carohna,  may  such  hcensee  retain 
his  North  Carolina  license? 


Conclusion: 


No.  Such  hcense  must  be  cancelled  by  the 
Board  irrespective  of  whether  there  is 
reciprocity  between  the  new  state  of 
residence  of  the  hcensee  and  North 
Carolina.  The  Board  has  discretionary 
authority  to  issue  a  new  hcense  under 
G.  S.  93A-9  to  residents  of  states  which 
will  hcense  North  Carolina  residents. 


Chapter  93A  (Real  Estate  Brokers  and  Salesmen)  contains  no  specific 
provisions  relating  to  the  questions  presented. 

G,  S.  93A-4  provides  for  and  gives  the  requirements  for  acquiring 
a  North  Carolina  real  estate  broker's  or  salesman's  hcense.  Although 
the  statute  does  not  specifically  so  provide,  it  obviously  apphes  only 
to  North  Carohna  residents  since  the  provisions  for  licensing 
nonresidents  are  contained  in  G.  S.  93A-9. 

G.  S.  93A-9  is  as  fohows: 

"§  93A-9.  Licensing  nonresidents. -An  applicant  from 
another  state,  which  offers  licensing  privileges  to 
residents  of  North  Carohna,  may  be  hcensed  by 
conforming  to  all  the  provisions  of  this  Chapter  and, 
in  the  discretion  of  the  Board,  such  other  terms  and 
conditions  as  are  required  of  North  Carolina  residents 
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applying  for  license  in  such  other  state;.  ..." 

In  our  opinion,  a  Ucensee  who  becomes  a  nonresident,  no  longer 
has  a  valid  license,  and  the  Board  has  no  discretion  to  continue 
his  resident's  license,  irrespective  of  whether  the  Hcensee's  new  state 
of  residence  has  reciprocity  with  North  Carolina.  The  Board  should 
treat  a  licensee  who  becomes  a  nonresident  as  other  nonresidents 
applying  for  a  North  Carolina  broker's  or  salesman's  license  and  the 
Board  may  proceed  under  G.  S.  93A-9,  if  apphcable,  if  such  person 
applies  for  a  nonresident  broker's  or  salesman's  Ucense. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
'i    Assistant  Attorney  General 


23  September  1971 
Subject: 

Requested  by: 

Question: 


Taxation;  Sales  and  Use  Tax,  County; 
Distribution  of  Proceeds  to  Municipahties; 
Pinehurst;  G.  S.   105-472 

Mr.  Eric  L.  Gooch,  Director 
Sales  and  Use  Tax  Division 
N.  C.  Department  of  Revenue 

Is  Pinehurst  a  "municipality"  as  defined  in 
G.  S.  105-472,  such  that  a  portion  of  the 
local  government  sales  and  use  tax  proceeds 
collected  in  Moore  County  may  be 
distributed  to  it? 

Yes.  Pinehurst  is  a  municipality  within  the 
meaning  of  G.  S.  105-472,  and  as  such,  is 
entitled  to  share  in  the  proceeds  of  the 
local  government  sales  and  use  tax 
collected  in  Moore  County. 


Inquiry  has  been  made  as  to  whether  Pinehurst  is  entitled  to  share 
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Conclusion: 


in  the  distribution  of  the  proceeds  of  the  local  government  sales 

and  use  tax  collected  in  Moore  County,  pursuant  to  the  provisions 

'  of  G.  S.   105-472.  That  statute  provides  that  "With  respect  to  the 

'  counties   in  which  he  shall   collect  and  administer  the   tax,   the 

^  Commissioner  of  Revenue  shall,  on  a  quarterly  basis,  distribute  to 

J  each  taxing  county  and  to  the  municipahties  therein  the  net  proceeds 

^  of  the  tax  collected  in  that  county  under  this  article...  For  the 

'  purposes  of  this  article,  'municipahties'  shall  mean  'incorporated 

'  cities  and  towns'."  Nothing  else  appearing,  the  village  of  Pinehurst 

could  not  be  considered  a  municipal  corporation,  since  it  is  operated 

by    Diamondhead    Corporation,    a   private    corporation.    However, 

Section   1   of  Chapter  993,  Session  Laws  of  1949,  provided  that 

"For  all  the  purposes  of  this  Act,  but  only  for  such  purposes,  all 

that  territory  within  an  area  one  mile  distant  in  all  directions  from 

what  is  known  and  designated  as  the  General  Offices  in  the  Village 

of  Pinehurst,    in    Moore    County,    North   Carolina,   shall  be  and 

constitute  a  municipal  corporation  to  be  known  and  hereinafter 

referred  to  as  Pinehurst."  {Emphasis  added.)  Among  the  purposes 

of    the    act,    for    which    Pinehurst    is    constituted    a    municipal 

corporation.  Section  5  of  the  act  provides  that  "The  municipaUty 

of  Pinehurst,  as  hereinbefore  defined,  shall  be  entitled  to  all  such 

refunds  and  moneys  as  are  allowed  to  or  conferred  upon  towns  and 

cities  in  this  State  and  to  all  such  rights,  privileges  and  property 

as  are  given  to  or  enjoyed  by  other  towns  and  cities  and  shall  be 

entitled  Ukewise  to  .     .  .  any  other  taxes,  refunds,  contributions 

or  other  right  moneys  or  property  that  other  cities  or  towns  may 

be  entitled  to  and  to  the  same  extent  as  if  the  said  Pinehurst  was 

a  regularly  incorporated  town  or  city;  .  .  .  .  "  (Emphasis  added.) 

Although  Chapter  382  of  the  Session  Laws  of  1963  could  be  said 
to  cast  some  doubt  on  whether  Pinehurst  continued  as  a  municipal 
corporation  after  the  ratification  of  that  act,  Pinehurst  being  referred 
to  therein  as  "an  unincorporated  village",  it  appears  that 
Chapter  289  of  the  Session  Laws  of  1969  clearly  suggests  that  such 
is  not  the  case.  That  act  redefined  the  territory  of  the  "municipal 
corporation"  of  Pinehurst  as  it  had  been  estabhshed  under 
Chapter  993  of  the  Session  Laws  of  1949,  and  Section  2  of  that 
act  specifically  states  "Except  as  herein  amended.  Chapter  993, 
Session  Laws  of  1949  .  .  .  shall  remain  in  full  force  and  apply  to 
the  entire  area  described  in  Section   1   of  this  Act." 
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Based  upon  all  of  the  foregoing,  it  appears  clear  that  the  intention  \^ 
of  the  legislature  was  to  constitute  Pinehurst  as  an  "incorporated 
city  or  town",  for  the  purpose  of  receiving  distributions  of  tax 
monies  and  that  that  intention  continues  to  the  present  time.  There 
is  nothing  in  the  Local  Government  Sales  and  Use  Tax  Act  to  suggest 
that  a  contrary  result  should  be  reached  with  respect  to  that 
particular  tax,  and  we  conclude  that  a  distribution  to  Pinehurst  as 
a  "municipahty"  in  Moore  County  is  authorized.  With  respect  to 
the  distribution  of  other  tax  proceeds  to  Pinehurst,  see  an  opinion 
of  this  office  to  the  Commissioner  of  Revenue  dated 
27  December  1949.  See  also  an  opinion  of  this  office  to  the 
SoHcitor  of  the  Aberdeen  Recorder's  Court  dated 
15   September   1958.  -  . 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


23   September   1971 
Subject: 


Motor  Vehicles;  Drivers'  Licenses;  Limited 
Driving  Privilege 


Requested  by: 


SoHcitor  F,  Ogden  Parker 
Eighth  SoHcitorial  District 


Question : 


Does  the  newly  enacted  language  of 
G.  S.  20-1 79(b)  (1),  dealing  with  a 
ten-year  hmit  in  determining  previous 
convictions,  apply  only  to  consideration  by 
the  trial  judge  of  the  feasibihty  of  allowing 
a  Hmited  driving  privilege? 


Conclusion: 


Yes. 


Before  1969,  G.  S.  20-179  applied  only  to  the  penalty  to  be 
imposed  for  driving  while  under  the  influence  of  intoxicating  Hquor 
or  narcotic  drugs.  The  statute  provided  different  penalties  for  the 
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irst  offense,  for  a  second  offense,  and  for  third  and  subsequent 
offenses.  In   1969,  the  General  Assembly  amended  the  statute  by 
designating  the  original  portion  as  subsection  (a)  and  by  adding  a 
new  subsection  (b)  which  provided  in  part: 


"Upon  a  first  conviction  only,  the  trial  judge  may 
when  feasible  as  a  condition  of  a  suspended  sentence, 
allow  a  Hmited  driving  privilege  or  license  to  the  person 
convicted  for  proper  purposes  reasonably  connected 
with  the  health,  education  and  welfare  of  the  person 
convicted  and  his  family."  Chapter  1283,  Session 
Laws  of  1969. 

'' Chapter   1133       of      the       1971       Session       Laws,       amending 
G.  S.  20-1 79(b),  provides  in  part: 

"For  purposes  of  determining  whether  conviction  is 
a  first  conviction,  no  prior  offense  occurring  more  than 
10  years  before  the  date  of  the  current  offense  shall 
be  considered." 

Its  is  the  opinion  of  this  Office  that  this  most  recent  amendment 
applies  only  to  the  issuance  of  a  hmited  driving  privilege,  and  does 
not  apply  to  the  imposition  of  penalties  under  subsection  (a)  of 
G.  S.  20-179. 

In  the  construction  of  statutes,  the  chief  concern  is  to  ascertain 
the  legislative  intent.  Greensboro  v.  Smith,  241  N.  C.  363,  366 
(1954).  "(I)n  ascertaining  the  intent  of  the  Legislature  in  cases  of 
ambiguity,  regard  must  be  had  to  the  subject  matter  of  the  statute, 
as  well  as  its  language,  L£.,  the  language  of  the  statute  must  be 
read  not  textually,  but  contextually,  and  with  reference  to  the 
matters  dealt  with,  the  objects  and  purposes  sought  to  be 
accomplished,  and  in  a  sense  which  harmonizes  with  the  subject 
matter."  Id.  "(T)he  title  is  part  of  the  bill  when  introduced,  being 
placed  there  by  its  author,  and  probably  attracts  more  attention 
than  any  other  part  of  the  proposed  law,  and  if  it  passes  into  law, 
the  title  thereof  is  consequently  a  legislative  declaration  of  the  tenor 
and  object  of  the  Act.  .  .  .Consequently,  when  the  meaning  of  an 
act  is  at  all  doubtful,  all  the  authorities  now  concur  that  the  title 
should    be    considered."    Sykes  v.    Clayton,   21 A  N.  C.  398,  406 
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(1968)  quoting  State  v.   Woolard,  119  N.  C.  779. 

Applying  these  rules  of  construction,  it  appears  that  the  purpose 
of  the  legislature  in  enacting,  and  later  amending,  G.  S.  20-179  was 
solely  to  create  the  possibility  of  a  Umited  driving  privilege  for  first 
offenders.  The  title  of  the  1969  act  was:  "An  Act  To  Allow  Judges 
To  Issue  Limited  Driving  Permits  To  Persons  Convicted  Of  First 
Offenses  Of  Driving  While  Under  The  Influence  Of  Intoxicating 
Liquor."  The  title  of  the  1971  act  was:  "An  Act  To  Reenact 
Chapter  1283,  Session  Laws  of  1969,  Allowing  Judges  To  Grant 
Limited  Driving  Privileges  To  Individuals  Upon  A  First  Conviction 
Of  Driving  While  Under  The  Influence  Of  Intoxicating  Liquor." 

Neither  title  contains  any  mention  of  any  intent  on  the  part  of 
the  legislature  to  make  any  change  in  the  penal  provisions  of 
G.  S.  20-1 79(a).  The  1971  amending  language  was  inserted  between 
two  sentences  of  G.  S.  20-1 79(b),  again  without  any  reference  to 
G.  S.  20-1 79(a).  Both  the  1969  and  1971  acts  contain  language 
which  states  that  G.  S.  20-1 79(b)  is  ^'supplemental  and  in  addition 
to  existing  law  and  shall  not  be  construed  so  as  to  repeal  any  existing 
provision  contained  in  the  General  Statutes  of  North  Carolina." 
{Emphasis  added). 

Finally,  Section  2  of  the  1971  act  contains  the  following  language: 
"Any  judge  of  the  district  or  superior  court  is  hereby  authorized 
and  empowered  to  modify  to  grant  limited  driving  privileges  any 
judgment  issued  between  February  19,  1971,  and  the  date  of 
ratification  of  this  act  in  any  criminal  action  for  driving  while  under 
the  influence  of  intoxicating  liquor  wherein  the  defendant  was 
prohibited  solely  by  reason  of  having  a  prior  conviction  more  than 
ten  years  from  the  date  of  his  conviction."  It  is  noteworthy  once 
again  that  this  language  contains  no  reference  to  any  penalties  that 
may  have  been  imposed  under  G.  S.  20-1 79(a). 

In  conclusion,  considering  the  titles  of  the  acts,  the  context  of  the 
questionable    language,    and    the    common    sense   meaning  of  the  '■ 
language  of  the  acts,  it  is  the  opinion  of  this  Office  that  the  1971 
amendment    was    intended    by    the    legislature    to    apply   only   to 
G.  S.  20-1 79(b). 
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Robert  Morgan,  Attorney  General 
Louis  W.  Payne,  Jr., 
Associate  Attorney 


|23  September  1971 
Subject: 

Requested  by: 

Question : 

Conclusion: 


Taxation;  Ad  Valorem;  Waiver  of  Interest; 
G.  S.   105-355(a) 

Dr.  A.  P.  Dickson 
Alderman  of  Newland 

Is  the  charging  of  interest  on  dehnquent 
property  taxes  by  a  town's  governing  board 
optional  or  mandatory? 

A  town's  governing  board  must  impose 
interest  on  delinquent  property  taxes. 


New  G.  S.  105-355(a),  passed  as  part  of  Chapter  806  of  the  Session 
Laws  of  1971,  provides  in  part  as  follows: 

"(a).  .  .  (t)he  hen  for  taxes  levied  on  a  parcel  of  real 
property  shall  attach  to  the  parcel  taxed  on  the  date 
as  of  which  property  is  to  be  listed  under 
G.  S.  105-307.  .  .  .  All  penalties,  interest  and  costs 
allowed  by  law  shall  be  added  to  the  amount  of  the 
lien  and  shall  be  regarded  as  attaching  at  the  same 
time  as  the  lien  for  the  principal  amount  of  the 
taxes.  ..."  (Emphasis  added). 

G.  S.  105-374  provides  that  where  a  taxing  unit  forecloses  a  tax 
lien  by  action  in  nature  of  action  to  foreclose  a  mortgage,  a  judgment 
in  favor  of  a  taxing  unit  shall  order  the  sale  of  real  property  or 
so  much  thereof  as  may  be  necessary  for  the  satisfaction  of  taxes 
adjudged  to  be  liens  in  favor  of  the  plaintiff,  together  with  penalties, 
interest  and  costs  thereon.  G.  S.   105-374(k). 
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Under  G.  S.  105-376,  when  a  taxing  unit  purchases  at  a  foreclosure 
sale,  its  total  interest  shall  be  determined  by  adding  the  taxes  of 
the  unit,  with  penalties,  interest  and  costs.  Note  that  the  interest 
on  certain  unpaid  taxes,  including  those  in  lien  sales,  has  been 
increased  from  6%  to  9%  per  annum  on  the  minimum  statutory 
sale  bid.  G.  S.   §§    105-370,-371,  -372  and  -395(a). 

The  purpose  of  the  Machinery  Act  of  1971  is  to  aid  in  the  collection 
and  levy  of  taxes  on  property  by  counties  and  municipahties.  It 
is  the  intent  of  the  General  Assembly  to  make  its  provisions 
uniformly  apphcable  throughout  the  State.  G.  S.  105-272.  Under 
G.  S.  105-273(a),  "municipahty"  includes  within  its  meaning  any 
dty  or  town  by  or  for  which  ad  valorem  taxes  are  levied.  The  Town 
of  Newland  is  subject  to  the  new  1971  legislation.  With  a  few 
exceptions  not  relevant  here,  the  provisions  of  the  Machinery  Act 
became  effective  July  1,  1971,  and  apply  to  all  taxes  due  and 
uncollected  as  of  that  date  as  well  as  to  those  that  shall  become 
due  thereafter. 

We  conclude  then  that  interest  charges  have  been  designated  an 
integral  part  of  the  taxing  scheme  of  the  new  Machinery  Act  and 
no  discretion  has  been  left  to  local  units  as  to  their  imposition. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
George  Boy  Ian, 
Associate  Attorney 


23  September   1971 
Subject: 

Requested  by: 


Criminal  Law  &  Procedure;  Weapons; 
Educational  Property;  AppHcability  to 
Forest  Lands  Owned  or  Controlled  by 
Universities;  G.  S.   14-269.2 

Chancellor  John  Caldwell 
North  Carolina  State  University 
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Questions: 


(1)  May  North  Carolina  State  University 
permit  its  officials  and  the  general  public 
to  carry  firearms  onto  tracts  of  forest  land 
owned  or  controlled  by  the  University  in 
order  to  engage  in  the  hunting  of  wildlife 
for  the  purpose  of  controlling  the  wildlife 
population  on  the  said  tracts,  and  may 
hunters,  pursuant  to  University  permission 
in  such  cases,  hunt  on  these  tracts  without 
being  in  violation  of  G.  S.   14-269.2? 

(2)  May  North  Carolina  State  University 
permit  the  carrying  of  dynamite  or  other 
explosives  upon  forest  tracts  owned  or 
controlled  by  it  for  the  purpose  of  building 
roads,  and  would  the  persons  carrying  such 
explosives  onto  the  forest  tracts  pursuant 
to  the  University's  permission  be  in 
violation  of  G.  S.   14-269.2? 


Conclusions : 


(1)  Neither  North  Carohna  State  University 
nor  individuals  hunting  pursuant  to 
permission  granted  by  it  would  be  in 
violation  of  G.  S.  14-269.2  when  such 
persons  carry  firearms  onto  forest  tracts 
owned  or  controlled  by  the  University  for 
the  purpose  of  controlhng  the  wildlife 
population  on  such  tracts. 


(2)  Neither  North  Carohna  State  University 
nor  persons  acting  pursuant  to  its  authority 
would  be  in  violation  of  G.  S.  14-269.2 
when  such  persons  carry  dynamite  or  other 
explosives  onto  forest  tracts  owned  or 
controlled  by  the  University  for  the 
purpose  of  building  roads  on  those  tracts. 

Forestry  and  wildhfe  management  experts  of  North  Carolina  State 
University  have  determined  that  a  controlled  harvesting  of  the 
wildlife  on  forest  tracts  owned  or  controlled  by  the  University  will 
lead  to  a  more  stable  and  healthy  wildlife  population  on  those  tracts. 
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Such  limited  harvesting  of  wildlife  should,  therefore,  be  looked  upon 
as  involving  the  maintenance  or  improvement  of  the  property  in 
question.  Similarly,  the  use  of  dynamite  or  other  explosives  for  the 
purpose  of  building  roads  and  firebreaks  should  also  be  looked  upon 
as  involving  the  maintenance  or  improvement  of  the  forest  tracts 
in  question. 

The  legislative  concern  which  lead  to  the  enactment  of 
G.  S.  14-269.2  seems  quite  clearly  to  have  been  a  concern  with 
offenses  against  the  public  peace  arising  on  educational  property. 
This  intent  may  be  drawn  from  both  the  title  of  the  statute  and 
its  terms. 

To  hold  that  either  the  University  or  persons  acting  pursuant  to 
its  permission  would  be  in  violation  of  G.  S.  14-269.2  when  engaged 
in  activities  which  either  improved  or  contributed  to  the 
maintenance  of  the  property  of  the  University  would  seem  to  lead 
to  absurd  results  and  contravene  the  manifest  purpose  of  this  statute. 
In  such  cases  the  Supreme  Court  of  North  Carolina  has  given  effect 
to  the  reason  and  purpose  of  the  law  and  disregarded  the  strict 
letter  thereof.  Strong,  North  Carolina  Index  2d,  Statutes,  §  5, 
p.  70.  For  this  reason  it  would  appear  that  the  courts  of  North 
CaroHna  would  not  construe  G.  S.  14-269.2  in  such  manner  as  to 
prohibit  the  activities  of  the  University  or  persons  acting  pursuant 
to  its  authority  as  outlined  above. 

It  should  be  noted  that  this  opinion  is  limited  to  an  interpretation 
of  G.  S.  14-269.2.  All  applicable  State  or  federal  laws  relating  to 
the  hunting  of  wildhfe  in  North  Carolina  must  still  be  complied 
with. 

Robert  Morgan,  Attorney  General 
Burley  B.  Mitchell,  Jr., 
^  Staff  Attorney 


23  September  1971 

Subject:         ;  Social  Services;  Medical  Assistance;  Nursing 

Home    Services    Provided    by    Hospitals; 
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Requested  by: 


Question: 


North  Carolina  Appropriations  Act  of 
1971;  Applicability  of  the  Limitation  of 
"Allowable  Costs  Up  to  $14.00  Per  Day" 

Mr.  Clifton  M.  Craig 

Commissioner 

N.  C.  Department  of  Social  Services 

If  a  long-term  health  care  facility  operated 
by  a  hospital  is  certified  by  the  North 
CaroUna  State  Board  of  Health  as  an 
extended  care  facihty  under  Title  XVIII  of 
the  Social  Security  Act  and  is,  therefore, 
also  certified  by  the  State  Board  of  Health 
as  a  nursing  home  under  Title  XIX  of  the 
Social  Security  Act,  and  the  facility  so 
certified  provides  a  level  of  care  required 
by  the  Social  Security  Act  for  the  receipt 
of  payments  which  include  federal  funds, 
but  the  facility  does  not  provide  a  level  of 
care  required  by  the  Social  Security  Act 
for  the  receipt  of  payments  which  include 
federal  funds  for  in-patient  hospital  care, 
are  payments  to  such  a  facility  Umited  to 
a  maximum  of  "allowable  cost  up  to 
$14.00  per  day"  under  the  provisions  of 
the  1971  Appropriations  Act  as  set  out  in 
Section  7  of  Chapter  708  of  the  Session 
Laws  of  1971? 


Conclusion: 


Yes. 


G.  S.  108-59  provides  for  payments  for  medical  assistance  out  of 
a  fund  containing  moneys  from  federal  appropriations,  and 
G.  S.  108-61  provides,  in  pertinent  part,  that:  "All  of  the  provisions 
of  the  federal  Social  Security  Act  providing  grants  to  the  states  for 
medical  assistance  are  accepted  and  adopted,  and  the  provisions  of 
this  part  shall  be  liberally  construed  in  relation  to  such  act  so  that 
the  intent  to  comply  with  it  shall  be  made  effectual." 

The  special  provisions  in  Section  7  of  Chapter  708  of  the  Session 
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Laws  of  1971  provide  what  percentages  of  "the  non-federal  costs 
of  applicable  services  under  the  Medicaid  Program"  will  be  paid  by 
the  State  and  the  counties.  Hence,  it  appears  that  the  apphcable 
General  Statutes  and  the  1971  Appropriations  Act  contemplate  that 
expenditures  for  medical  assistance  will  include  federal 
contributions,  and  therefore  that  they  contemplate  also  the 
apphcability  of  federal  definitions  of  levels  of  care.  Since  the 
facihties  under  consideration  furnish,  under  federal  definitions,  a 
"nursing  home"  level  of  care  but  do  not  furnish  an  "in-patient 
hospital"  level  of  care,  the  hmitation  of  "allowable  costs  up  to 
$14.00  per  day"  is  apphcable  to  long-term  health  care  facihties  as 
described  in  the  question  posed  above. 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


30  September   1971 
Subject: 


State  Departments,  Institutions  & 
Agencies;  Reorganization;  Secretary  of 
State;  Transfer  of  the  State  Board  of 
Elections  by  a  Type  II  Transfer  to  the 
Department  of  the  Secretary  of  State; 
Powers  and  Duties  of  the  Secretary  of 
State;  Article  2  of  Chapter  143 A  of  the 
General  Statutes 


Requested  by: 
Questions: 


Honorable  Thad  Eure 
Secretary  of  State 

(1)  The  State  Board  of  Elections  (Board), 
which  was  transferred  by  a  Type  II  transfer 
to  the  Department  of  Secretary  of  State 
(Department)  by  the  Executive 
Organization  Act  of  1971,  has  employed 
an  administrative  officer  designated  as 
"Executive    Secretary"    and    two    clerical 
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workers.  Once  transfer  of  the  Board  to  the 
Department  is  accompHshed,  by  law  not 
later  than  October   1,    1971 

(N.C.G.S.  143-A-15),  will  these  employees 
become  subject  to  the  supervision  and 
direction  of  the  Secretary  of  State 
including  the  power  of  appointm^ent  and 
dismissal? 

(2)  On  the  effective  date  of  the  transfer 
of  the  Board  to  the  Department,  should  the 
Secretary  of  State  as  soon  as  possible 
appoint  the  necessary  personnel  to  provide 
staff  support  for  the  Board? 

(3)  Following  the  effective  date  of  the 
transfer  of  the  Board  to  the  DepartrnxCnt, 
would  the  functions  authorized  to  be 
performed  by  the  Secretary  of  State  under 
the  Executive  Organization  Act  of  1971 
permit  the  establishment  within  that 
Department  of  a  Division  titled  "Elections 
Division"  and  staffed  by  the  current 
employees  of  the  State  Board  of  Elections; 
and,  would  it  be  permissible  for  the 
Secretary  of  State  to  designate  the 
administrative  head  of  such  a  Division  as 
the   "Supervisor  of  Elections"? 

(4)  Following  the  effective  date  of  the 
transfer  of  the  Board  to  the  Department, 
should  the  Board  continue  to  use  its  seal 
on  Certificates  of  Appointment  of 
Members  of  County  Boards  of  Elections, 
or  should  the  Board  use  the  seal  of  the 
Secretary  of  State? 

Conclusions:  (1)   Once    transfer   of  the   Board   to  the 

Department  has  been  accomplished,  all 
administrative  employees  heretofore 
employed    by    the    Board    will    become 
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subject  to  the  supervision  and  direction  of 
tlie  Secretary  of  State,  including  the  power 
of  appointment  and  dismissal.  It  is  not 
necessary  that  they  be  reappointed  since 
the  statute  provides  that  both  positions  and 
personnel  be  transferred. 

(2)  As  soon  as  reasonably  possible  after 
tranfer  is  accomplished,  the  Secretary  of 

-'  ;  State      may      appoint      such      additional 

-:  personnel  to  provide  staff  support  for  the 

State    Board    of   Elections   as   he    deems 
;   >  necessary. 

(3)  The  Executive  Organization  Act  of 
1971  provides  authority  for  the  Secretary 
of  State  to  permit  the  establishment  within 

>  his     Department     of    a     Division     titled 

"Elections  Division"  staffed  by  the  current 
employees  of  the  Board.  The  Secretary  of 

'^  State    may    designate    the    administrative 

head  of  such  Division  as  the  "Supervisor 
of  Elections",  or  other  designation  which 
the  Secretary  thinks  appropriate. 

■  '  (4)    Upon   transfer  of  the   Board   to   the 

Department,   the  Board  may  continue  to 

use  its  seal  on  Certificates  of  Appointment 

of  Members  of  County  Boards  of  Elections. 

'  The  use  of  such  a  seal  by  the  State  Board 

of       Elections       on        Certificates       of 

.'       ■       Appointment     of    Members     of    County 

^     ^'  Boards    of    Elections    is    not    specifically 

authorized     or     required     by     law.     The 

Secretary  of  State  may,  in  his  discretion, 

discontinue  the  use  of  the  Board's  seal  or 

substitute  for  the  Board's  seal  the  seal  of 

.    '      ',  the  Secretary  of  State. 

Chapter  143 A  of  the  General  Statutes,  the  Executive  Organization 
Act  of  1971,  created  among  others  the  Department  of  the  Secretary 
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of  State,  headed  by  the  Secretary  of  State.  N.C.G.S.  MSA- 19.  The 
State  Board  of  Elections  was  transferred  under  the  Executive 
Organization  Act  to  the  Department  of  Secretary  of  State  by  a 
Type  II  transfer.  N.C.G.S.   143A-22. 

As  provided  in  N.C.G.S.  143A-6(b),  a  Type  II  transfer  means  the 
transferring  intact  of  an  existing  agency  to  a  principal  department 
so  that  the  agency  transferred  "shall  be  administered  under  the 
direction  and  supervision  of  that  principal  department,  but  shall 
exercise  all  its  prescribed  statutory  powers  independently  of  the  head 
of  the  principal  department,  except  that  under  a  Type  II  transfer 
the  management  functions  of  any  transferred  agency,  or  part  thereof, 
shall  be  performed  under  the  direction  and  supervision  of  the  head 
of  the  principal  department."  The  term  "management  functions" 
is  defined  in  N.C.G.S.  143A-6(b)  as  meaning  "planning,  organizing, 
staffing,  directing,  coordinating,  reporting  and  budgeting." 

The  Secretary  of  State,  as  head  of  the  Department  of  Secretary 
of  State,  is  responsible  for  providing  the  administrative  staff  of  all 
agencies  included  within  his  Department.  This  responsibility  includes 
employing  the  administrative  officer  and  other  clerical  employees 
necessary  to  carry  out  the  functions  of  the  State  Board  of  Elections. 

Because  of  the  important  functions  and  duties  of  the  State  Board 
of  Elections,  and  in  order  to  insure  that  these  duties  and  functions 
continue  to  be  properly  administered,  it  is  appropriate  that  the 
Secretary  of  State,  upon  assuming  direction  and  supervision  of  the 
management  functions  of  the  State  Board  of  Elections,  appoint  such 
additional  personnel  to  provide  staff  support  for  the  Board  of 
Elections  as  he  deems  necessary. 

There  is  no  statute  requiring  that  the  State  Board  of  Elections  adopt 
a  seal  and  that  this  seal  be  used  on  all  official  documents.  In  the 
absence  of  such  a  statute,  no  seal  is  required,  although  one  may 
be  used.  Should  the  Secretary  of  State  deem  it  appropriate,  he  may 
continue  the  use  of  the  seal  of  the  State  Board  of  Elections  on 
all  official  documents  of  the  Board.  However,  the  Secretary  of  State 
may  substitute  for  the  seal  of  the  Board  the  seal  of  the  Secretary 
of  State. 
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4    October   1971 


Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Deputy  Attorney  General 


Subject:  Motor  Vehicles;  Taxicabs;  Marking  Under 

G.  S.  20-101  Not  Applicable  to  Taxicabs 

Requested  by:  Mr.  W.  Vance  McCown 

Try  on  Town  Attorney 

Questions:  Do      the      provisions     of     G.  S.  20-101 

requiring    the   printing   of  the   name   and 
home    address    of   the    owner,    certificate 
'  number,    permit    number,    or   exemption 

number  on  each  side  of  the  motor  vehicle 
--.  hcensed   as   common   carriers   or  contract 

carriers  and  exempt  for  hire  motor  carriers 
apply  to  taxicabs? 

Conclusion:  No.  A  taxicab,  which  seats  nine  or  fewer 

passengers  and  not  operated  on  a  regular 
route  or  between  termini  but  operated  on 
call  or  demand  and  as  directed  by  the 
passenger  or  passengers,  is  not  a  common 
carrier  or  contract  carrier  of  passengers  or 
property  nor  an  exempt  for  hire  motor 
'  '  carrier,  and  the  provisions  of  G.   S.   20-101 

do  not  apply  to  such  motor  vehicle. 

G.  S.  20-101,  as  amended,  reads  as  follows: 

"All  motor  vehicles  hcensed  as  common  carriers  or 
contract  carriers  of  passengers  or  property  and  all 
exempt  for  hire  motor  carriers  shall  have  printed  on 
•"  each  side  of  the  vehicle  in  letters  not  less  than  three 
inches  in  height  the  name  and  home  address  of  the 
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owner,  the  certificate  number,  permit  number,  or 
exemption  number  under  which  said  vehicle  is 
operated,  and  such  other  identification  as  may  be 
required  and  approved  by  the  Utihties  Commission." 

G.  S.  20-38  defines  the  following  words  and  phrases: 

"(20)c.  Common  carriers  of  passengers. 

Passenger  motor  vehicles  operated  under 
a  franchise  certificate  issued  by  the 
Utilities  Commission  under 

§§  62-121.5  through  62-121.79,  for 
operation  on  the  public  highways  of  this 
State  between  fixed  termini  or  over  a 
regular  route  for  the  transportation  of 
persons  or  property  for  compensation." 

"(24)a.  Exempt  for  hire  vehicles. 

All  motor  vehicles  used  for  the 
transportation  of  property  for  hire  but 
not  licensed  as  common  carriers  or 
contract  carriers  of  property  under 
franchise  certificates  or  permits  issued 
by  the  Utihties  Commission  pursuant  to 
G.  S.  62-262  and  other  provisions  of 
chapter  62  of  the  General  Statutes,  or 
by  the  Interstate  Commerce 
Commission;  .   .   .   ." 

"(24)b.  Common   carrier  of  property   vehicles. 

Every  motor  vehicle  used  for  the 
transportation  of  property  which  is 
certified  a  common  carrier  by  the 
Utihtes  Commission  or  the  Interstate 
Commerce  Commission." 

"(24)f.  Contract  carrier  of  property   vehicles. 


-548- 


Every  motor  vehicle  used  for  the 
transportation  of  property  under  a 
franchise  permit  of  a  regulated  contract 
carrier  issued  by  the  North  Carolina 
Utihties  Commission  under 

G.  S.  62-262  or  the  Interstate 
Commerce  Commission." 

G.  S.  20-87(3)  provides  in  pertinent  part  as  follows: 

"A  taxicab  shall  be  defined  as  any  motor  vehicle, 
seating  nine  or  fewer  passengers,  operated  upon  any 
street  or  highway  on  call  or  demand,  accepting  or 
sohciting  passengers  indiscriminately  for  hire  between 
such  points  along  streets  or  highways  as  may  be 
directed  by  the  passenger  or  passengers  so  being  , 
transported,  and  shall  not  include  motor  vehicles  or 
motor  vehicle  carriers  as  defined  in  §  §  62-121.5 
through  62-121.79.  Such  taxicab  shall  not  be 
construed  to  be  a  common  carrier  nor  its  operator  a 
public  service  corporation." 

G.  S.  62-3  provides  in  pertinent  part  as  follows: 

"(7)  'Common  carrier  by  motor  vehicle'  means  any 
'  person   which   holds   itself  out   to  the  general 

pubhc  to  engage  in  the  transportation  by  motor 
vehicle   in   intrastate   commerce   of  persons  or  I 
property    or    any   class   or   classes   thereof  for 
compensation,  whether  over  regular  or  irregular 
routes,  except  as  exempted  in   §   62-260. 

"(8)  'Contract  carrier  by  motor  vehicle'  means  any 
person  which,  under  an  individual  contract  or 
agreement  with  another  person  and  with  such 
additional  persons  as  may  be  approved  by  the 
Utihties  Commission,  engages  in  the 
transportation  other  than  the  transportation 
referred  to  in  subdivision  (7)  of  this  section,  by 
motor  vehicle  of  persons  or  property  in 
intrastate  commerce  for  compensation,  except 
as  exempted  in  G.  S.  62-260." 
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G.  S.  62-260(2)  and  (8)  provide  in  effect  that  transportation  of 
passengers  by  taxicabs  when  not  carrying  more  than  nine  passengers 
and  not  operated  on  a  regular  route  or  between  termini  and  the 
transportation  of  passengers  within  a  municipality  or  within 
continuous  municipahties  or  within  a  residential  and  commerical 
zone  adjacent  to  such  municipahty  or  continuous  municipalities  are 
both  exempt  from  motor  carrier  regulations.  See  also 
G.  S.   160-200(36a). 

From  the  foregoing  definitions,  it  is  concluded  that  a  taxicab  is 
not  a  common  carrier  or  contract  carrier  of  passengers  or  property 
nor  an  exempt  for  hire  motor  carrier,  and  that  the  provisions  of 
G.  S.  20-101  requiring  the  name  and  home  address  of  the  owner, 
certificate  number,  permit  number,  or  exemption  number  to  be 
printed  on  each  side  of  the  vehicle  does  not  apply  to  taxicabs. 

Robert  Morgan,  Attorney  General 

WiUiam  B.  Ray, 

Assistant  Attorney  General 


4  October  1971 
Subject: 

Requested  by: 
Questions: 

F 


Criminal  Law  &  Procedure;  Paroles;  Parole 
of  Convict  Committed  to  Hospital  for  the 
Mentally  111;  G.  S.   122-85 

Mr.  Wade  E.  Brown,  Chairman 
North  Carolina  Board  of  Paroles 

(1)  Does  the  North  CaroHna  Board  of 
Paroles  have  the  authority  to  release  an 
inmate  under  commitment  to  the 
Department  of  Correction  who  has  become 
mentally  ill  and  is  thereafter  committed  to 
a  mental  hospital  under  G.  S.   122-85? 

(2)  What  is  the  effect  of  the  granting  of 
a  parole  on  the  custody  of  an  inmate  under 
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sentence  to  the  Department  of  Correction 
who  has  been  committed  to  a  State  mental 
hospital  pursuant  to  the  provisions  of 
G.  S.   122-85? 

Conclusions:  (1)  The  Board  of  Paroles  may  parole  an 

-  inmate  under  sentence  to  the  Department 
of  Correction  who  subsequently  is 
committed  to  a  mental  hospital  under 
G.  S.  122-85  from  further  incarceration  as 
a  result  of  the  original  criminal 
commitment. 

'  ,-:  (2)   The   release   of  the  inmate  to  parole 

from  the  further  custody  of  the 
Department  of  Correction  under  the 
criminal  commitment  does  not  affect  his 
release  from  the  custody  and  control  of  the 
hospital  for  the  mentally  ill  since  the 
jurisdiction  and  control  of  the  hospital  for 
the  mentally  ill  continues  over  the  inmate 
until  he  is  released  as  provided  by 
G.  S.  122-65,  122-66.1,  122-67  and 
122-68. 

An  inmate  in  the  custody  of  the  Department  of  Correction  who 
becomes  mentally  ill  may  be  admitted  to  a  State  mental  hospital 
as  provided  in  G.  S.   122-85. 

G.   S.   122-85   provides,  in  pertinent  part,  that; 

"All  convicts  becoming  mentally  ill  after  commitment 
to  any  penal  institution  in  this  State  shall  be  admitted 
to  the  hospital  designated  in  §  122-83.  The  same 
hospitalization  procedure  as  prescribed  in  article  7  of 
this  chapter  shall  be  followed  ... 

"In  case  of  the  expiration  of  the  sentence  of  any 
convicted  mentally  ill  person,  while  such  person  is 
confined  in  said  hospital,  such  person  shall  be  kept 
in    said  hospital  until  transferred  or  discharged,   as 
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provided    by    §§     122-65,     122-66.1,    122-67   and 
122-68.  "  (Emphasis  added. ) 

It,  therefore,  follows  that  the  inmate  in  the  custody  of  the 
Department  of  Correction  who  subsequently  becomes  mentally  ill 
and  judicially  hospitalized  is  thereafter  primarily  subject  to  the 
jurisdiction  of  the  mental  hospital.  His  previous  status  as  a  convict 
is  subordinate  to  his  status  as  one  committed  to  a  mental  hospital 
as  the  result  of  judicial  hospitahzation. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  Office  that  the 
Board  of  Paroles  may  terminate  the  convict's  status  as  an  inmate 
committed  to  the  custody  of  the  Department  of  Correction. 
However,  it  follows  from  the  express  provisions  of  G.  S.  122-85 
that  the  termination  of  custody  under  the  criminal  commitment  does 
not  release  the  inmate  from  the  continuing  custody  of  the  mental 
hospital  resulting  from  judicial  hospitahzation.  The  action  by  the 
Board  of  Paroles  wih  terminate  the  penal  aspects  of  confinement. 
Ultimate  release  from  the  mental  hospital  can  only  result  ".  .  .as 
provided  by   §  §    122-65,   122-66.1,   122-67  and   122-68." 

Robert  Morgan,  Attorney  General 
Jacob  L.  Safron, 
Assistant  Attorney  General 


6  October   1971 

Subject:  Private  Detectives;  Requirement  for  Licensing  and 

Bond;  Article  9 A,  G.   S.  66 

Requested  by:        Ray  H.  Garland 
Assistant   Director 
State   Bureau  of  Investigation 

Questions:  (1)  Must  individual  patrol  employees  of  a  patrol 

and  guard  agency  meet  the  same  requirements  as 
those  set  out  in  Article  9A  of  Chapter  66  of  the 
General  Statutes  as   private  detectives? 
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(2)  Must  individual  patrol  employees  of  a  patrol 
,   and    guard    agency    be    bonded    to    meet    the 

requirements  of  Article  9A  of  Chapter  66  of  the 
.     ,       General  Statutes? 

(3)  Can  a  person  under  the  age  of  21  years  be 
employed  to  do  patrol  and  guard  work? 

Conclusions:  (1)  No. 

:   •  (2)  No.  , 

(3)  Yes.  -    : 

As  to  Conclusion   (1),   the  applicable   portions  of  Article  9A  of 
Chapter  66  of  the  General  Statutes  provide: 

"§  66-49.1.  License  required -No  private  person,  firm 
or  corporation  shall  engage  in  the  detective  business 
within  this  State  without  having  first  obtained  a  license 
as  provided  in  this  article." 


1 


"§   66-49.2.  Definitions.-.  .  . 
(2)  'Detective  business'  means: 


b.  Engaging  in  business  as  or  accepting 
employment  as  a  private  patrol  or  guard 
service  for  consideration  on  a  private 
contractual  basis  and  not  as  an 
employee." 

"§  66-49.4.  Form  of  license;  term;  renewal;  posting; 
not  assignable;  trainee  permits.-.  .  .  . 

(c)  A  trainee  permit  may  be  issued  to 
an  appUcant  in  the  discretion  of  the 
Director.  Such  appHcation  shall  state: 

(1)  That  the  appUcant  is  employed 
by  a  private  detective  licensed 
under  this  article; 
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(2)  The  name  and  address  of  the 
applicant's  employer; 

(3)  The  name  and  address  of  the 
applicant;  and 

(4)  A  statement  signed  by  the 
appHcant  and  his  employer  that 
the  trainee-apphcant  will  work 
with  and  under  the  direct 
supervision  of  a  private  detective 
licensed  under  this  article  at  all 
times. 

"Trainee  permits  issued  under  this  section  shall  expire 
one  (1)  year  from  the  date  of  issuance." 

"§   66-49.7.  Prohibited  acts-.  .  .  . 


(0  No  licensee  shall  hold  a  commission 
as  a  company  or  special  pohce.  The 
issuance  of  such  a  commission  to  a 
licensee  shall  automatically  revoke  the 
hcense  of  the  licensee  without  the 
necessity  of  a  hearing." 

Under  the  provisions  of  the  appHcable  sections  of  the  General 
Statutes  as  set  out  above,  if  such  employee  is  employed  for  the 
sole  purpose  of  performing  patrol  or  guard  duties,  he  would  not 
be  required  to  comply  with  the  provisions  of  Article  9A  of 
Chapter  66  of  the  General  Statutes.  Such  employee  would  not  be 
accepting  employment  on  a  private  contractual  basis  as  there  would 
be  no  privity  of  contract  between  such  employee  and  the  owner 
of  the  property  or  thing  to  be  secured,  the  contract  for  services 
being  between  his  employer  and  such  owner. 

As  to  Conclusion  (2),  the  bond  requirements  of  Article  9A  of 
Chapter  66  of  the  General  Statutes  would  not  be  appHcable  to  such 
employee. 

As  to  Conclusion  (3),  G.  S.  66-49.3(c)  (1)  was  amended  by 
Chapter  1231  of  the  1971  Session  Laws  to  lower  the  age 
requirement  of  21  years  to  18  years.  It  should  be  noted,  however, 
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that  though  an  18-year-old  may  legally  possess  a  handgun  or  pistol, 
Section  922(b)  of  the  Federal  Gun  Control  Act  of  1968  prohibits 
the  sale  of  such  weapons  to  any  person  under  the  age  of  21  years. 

If  it  is  necessary  or  desirable  for  individual  employees  of  a  patrol 
or  guard  agency  to  have  the  power  of  arrest,  attention  is  called 
to  Chapter  74A  of  the  General  Statutes  which  provides  for  company 
poHce. 

An  employee  employed  for  the  purpose  of  performing  patrol  or 
guard  services  holding  a  special  police  commission  under 
Chapter  74A  of  the  General  Statutes  cannot  perform  any  of  the 
functions  of  a  private  detective  as  set  out  under  Article  9A  of 
Chapter  66  of  the  General  Statutes  as  such  is  expressly  prohibited 
by  G.  S.     6649.7(f). 

Robert  Morgan,  Attorney  General 
WiUiam  W.  Melvin, 
Assistant  Attorney  General 


6  October   1971 
Subject: 

Requested  by: 
Question: 


Social  Services;  Nursing  Homes;  Social 
Security  Act;  Medical  Assistance,  Counties 
and  County  Commissioners;  Guaranteeing 
of  AvailabiHty  of  Beds 

Mr.  Chfton  M.  Craig 

Commissioner 

State  Department  of  Social  Services 

May  a  county  lawfully  make  a  payment  to 
a  nursing  home  for  the  purpose  of 
guaranteeing  the  availabihty  of  beds,  some 
of  which  will  be  used  by  patients  receiving 
assistance  from  the  county  under  the 
Medical  Assistance  Program  of  the  State  if 
there    is   no   purchase   of  a  guarantee   of 
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availability  of  beds  on  behalf  of  patients 
receiving  assistance  from  other  counties  of 
the  State  under  the  State's  Medical 
Assistance  Program? 

!on  elusion:  No. 

r.  S.  108-61  provides  that  "all  the  provisions  of  the  federal  Social 
Security  Act  providing  grants  to  the  states  for  medical  assistance 
ire  hereby  accepted  and  adopted,  and  the  provisions  of  this  part 

hall  be  hberally  construed  in  relation  to  such  act  so  that  the  intent 
:o  comply  with  it  shall  be  made  effectual." 

Section  1902(a)  of  the  Social  Security  Act  provides,  in  pertinent 
part,  that  "a  state  plan  for  medical  assistance  must  (1)  provide  that 
it  shall  be  in  effect  in  all  poHtical  subdivisions  of  the  state  and 
if  administered  by  them  be  mandatory  upon  them;  ..."  A 
regulation  found  in  the  Federal  Handbook  of  Public  Assistance 
Administration,  Section  D-2230,  page  2,  paragraph  2  is  as  follows: 

"State  poHcies,  standards,  and  methods  relating  to 
ehgibiUty  for  and  the  amount,  duration,  and  scope  of 
medical  assistance  and  services  are  in  effect  and  apply 
to  persons  in  like  situations  wherever  they  may  live." 

These  provisions  from  the  Social  Security  Act  and  federal  regulations 
clearly  would  be  violated  if  the  State  should  require  that  beds  be 
guaranteed  in  one  county  for  Medical  Assistance  patients  and  not 
in  others,  and  it  is  not  perceived  how  it  is  any  less  a  violation  of 
these  provisions  if  the  State  permits  the  guaranteeing  of  the 
availabihty  of  beds  in  one  county  and  not  in  others,  the  guarantee 
being  made  by  the  State's  agent,  the  county.  It  is  said  of  the  counties 
in  the  case  of  Jones  v.   Commissioners ,   137  N.  C.  579,  that: 

"In  the  exercise  of  ordinary  governmental  functions, 
they  are  simply  agencies  of  the  State,  constituted  for 
the  convenience  of  local  administration  in  certain 
portions  of  the  State's  territory,  and  in  the  exercise 
of  such  functions  they  are  subject  to  almost  unlimited 
control,  except  when  the  power  is  restricted  by 
constitutional  provisions." 
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The  above  passage  from  the  Jones  case  was  quoted  with  approval 
in  the  case  of  Martin  v.  Commissioners  of  Wake,  208  N.  C,  354 
(1935)  at  page  365.  In  iht  Martin  case  the  court  also  quoted  from 
the  case  of  O'Berry,  State  Treasurer,  v.  Mecklenburg  County, 
198  N.  C.  357  as  follows: 

'"The  weight  of  authority  is  to  the  effect  that  all  the 
powers  and  functions  of  a  county  bear  reference  to 
the  general  policy  of  the  State,  and  are  in  fact  an 
integral  portion  of  the  general  administration  of  State 
poHcy.*" 

Robert  Morgan,  Attorney  General 
;  Robert  S.  Weathers, 

Assistant  Attorney  General 


6  October   1971 


Subject: 


Social  Services;  Nursing  Homes;  County  Fiscal] 
Control  Act;  Requirements  for  Identifying  Nature  | 
of  Payments 


Requested  by:        Mr.  CHfton  M.  Craig 
Commissioner 
State  Department  of  Social  Services 

Question:  .     May  a  county  make  grants  of  funds  to  nursing 

homes  without  identifying  what  specific  goods  or 
services  have  been  rendered  to  or  on  behalf  of 
the  county  as  a  basis  for  the  grant? 

Conclusion:  A    county    may   not   make   grants   of  funds  to 

nursing  homes  without  identifying  what  specific 
goods  or  services  have  been  rendered  to  or  on 
behalf  of  the  county  as  a  basis  for  the  grant. 

The    conclusion    stated    above    is    based    upon    the    provisions   of 
G.  S.   153-9(2  1/2)  and  the  pertinent  provisions  of  G.  S.   153-116, 
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jvhich  are  a  part  of  the  County  Fiscal  Control  Act,  as  follows: 

"§153-9(2  1/2).  Expenditures  of  County  Funds 
Directed  by  Commissioners .-  The  Board  of 
commissioners  is  invested  with  full  power  to  direct  the 
application  of  all  moneys  arising  by  virtue  of  this 
chapter  for  the  purposes  herein  mentioned,  and  to  any 
other  good  and  necessary  purpose  for  the  use  of  the 
county,  in  a  manner  not  inconsistent  with  the 
provisions  of  the  County  Fiscal  Control  Act." 

"§153-116.  Additional  duties  of  county 
accountant  -In  addition  to  the  duties  imposed  and 
powers  conferred  upon  the  county  accountant  by  this 
article,  he  shall  have  the  following  duties  and  powers: 

.  .  .(2)  He  shall  keep  or  cause  to  be  kept 
a  record  of  the  date,  source,  and  amount 
of  each  item  of  receipt,  and  the  date, 
the  payee  or  contractor,  the  specific 
purpose,  and  the  amount  of  every 
disbursement  or  contract  made;  and  he 
shall  keep  or  cause  to  be  kept  a  copy 
of  every  contract  made  requiring  the 
payment  of  the  money. 

.  .  .(8)  He  shall  not  allow  any  bill  or 
claim  unless  the  same  be  so  itemized  as 
to  show  the  nature  of  the  services 
rendered." 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


7  October   1971 

Subject:  Taxation;  Ad  Valorem;  Bank  Vault  Doors,  Vault 
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Ventilators,  Safe  Deposit  Boxes,  Night 
Depositories,  Drive  Up  Windows  of  Banks 

Requested  by:        Mr.  Hamlin  L.  Wade 

Mecklenburg  County  Tax  Attorney 

Question:  Where  a  bank  has  a  land  lease  and  constructs  a 

building  thereon,  are  its  vault  doors,  vault 
ventilators,  safe  deposit  boxes,  night  depositories 
and  drive  up  windows  subject  to  ad  valorem 
taxation  even  though  the  bank  reserves  the  right 
to  remove  them?  I 

Conclusion:  No.  An  opinion  was  given  by  this  office  dated! 

11  January  1963  regarding  the  authority  ofi 
counties  to  tax  local  bank  vault  doors  as  reall 
estate.  This  opinion  supplements  that  opinion  and] 
responds  to  the  inquiries  of  September  3  and; 
September  9.  | 

Articles  of  personal  property  affixed  to  the  freehold  for  the  better' 
temporary  use  of  the  realty  are  usually  treated  as  trade  fixtures 
and  the  intent  with  which  they  are  so  placed  becomes  material. 
Haywood  v.  Briggs,  227  N.  C.  108,  41  S.  E.  2d  289  (1946).  In 
Haywood,  it  was  said  that  what  is  a  fixture  and  its  incidents  are 
to  be  determined  by  the  manifested  intention  of  those  concerned. 
Although  what  constitutes  a  trade  fixture  depends  upon  the  facts 
of  the  particular  case,  Spring  v.  Refining  Co.,  205  N.  C.  444, 
171  S.  E.  635  (1933),  North  Carolina  appears  to  attach  much 
significance  to  the  intent  of  the  parties  involved.  As  between 
landlord  and  tenant,  the  intent  with  which  fixtures  are  attached 
to  the  freehold  becomes  material,  and  if  it  appears  that  they  were 
for  the  better  temporary  use  of  the  premises,  they  may  be  treated 
as  trade  fixtures  and  hence  removable.  Causey  v.  Plaid  Mills, 
119  N.  C.  180,25  S.  E.  863.  Ordinarily,  when  a  chattel  is  affixed 
to  the  realty,  it  becomes  realty  and  may  thereafter  be  conveyed 
only  by  deed,  and  whether  it  becomes  a  part  of  the  freehold  or 
not  depends  upon  the  understanding  or  agreement  of  the  parties, 
express  or  implied,  at  the  time  the  chattel  is  affixed.  Stephens  v. 
Carter,  (1957)  246  N.  C.  318,  S.  E.  2d  311.  In  State  v.  Martin, 
141   N.  C.  832  (1906)  at  836,  the  Supreme  Court  said  the  criterion 
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I 

ijfor  determining  whether  property  ordinarily  regarded  as  personal 
property  becomes  annexed  to  and  part  of  the  realty  is  the  union 
bf  three  requisites: 

(1)  an  actual  annexation  to  the  realty; 

(2)  an  apphcation  to  the  use  of  the  realty;  and 

(3)  the  intention  of  the  party  making  the  annexation 
to  make  a  permanent  accession  to  the  freehold. 

In  Western  North  Carolina  Railroad  v.  M.  S.  Deal,  90  N.  C.  110 
(1884),  it  was  held  that  a  railroad  could  remove  a  depot  it  had 
built  upon  its  lessor's  land.  The  depot  was  to  be  treated  as 
personalty,  distinct  from,  and  not  a  part  of  the  land.  The  court 
found  the  test  to  be  whether  it  is  for  the  purpose  of  trade  or 
manufacture,  and  not  intended  to  become  identified  with  and  part 
of  the  land.  The  railroad  was  allowed  to  remove  the  depot  because 
"it  is  not  in  contemplation  of  law  a  part  of  the  land,  but  personalty 
.  .  .  ."  Railroad  v.  Deal,  supra,  at   113. 

I 

*In  Van  Ness  v.  Pacard,  2  Pet  (US)  137  (1829)  at  143,  Justice  Story 
recognized  that  trade  fixtures  could  be  carried  away  by  the  lessee 
and  "were  deemed  personalty  for  many  other  purposes".  Holt  v. 
Henley,  232  U.  S.  637,  34  S.  Ct.  459,  involved  a  situation  where 
vendor  and  vendee  of  a  sprinkling  system  agree  that  the  system 
would  remain  personalty.  The  Court,  in  denying  a  claim  by  the 
landlord  for  the  system,  said  that  to  hold  that  the  mere  fact  of 
annexing  the  system  to  the  freehold  overrode  the  agreement  that 

jit  should  remain  personalty  would  be  to  give  a  mystic  importance 

'■  to  attachment  by  bolts  and  screws. 

While  fixtures  are  usually  thought  of  as  personal  property  which 
has  become  a  part  of  the  real  estate,  trade  fixtures  do  not  lose 
their  character  of  personalty  but  are  articles  annexed  to  the  realty 
by  a  tenant  for  the  purpose  of  carrying  on  trade.  Frost  v.  Schlinkel, 
(1931)  121  Neb  784,  238  N.  W.  659.  In  Greenberg  Bank  v. 
Department  of  Financial  Institutions,  et  al  (1938) 
11  N.  E.  2d  1008,  it  was  said  that  the  matter  of  supreme 
importance  in  determining  whether  an  article  is  a  fixture  or  personal 
property  is  the  intent,  and  this  may  be  inferred  from  the  nature 
of  the  article,  the  relation  and  situation  of  the  party  in  the  alleged 
annexation,  and  use  or  purpose  for  which  it  is  annexed. 
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The  reason  that  property  placed  on  lease  premises  by  the  tenant 
is  regarded  as  personal  rather  than  real  is  based  upon  the  rule  thai 
the  law  implies  an  agreement  that  it  shall  remain  personal  property 
from  the  fact  that  the  lessor  contributes  nothing  thereto  and  should 
not  be  enriched  at  the  expense  of  his  tenant  when  it  was  placed 
upon  the  real  estate  of  the  landlord  with  his  consent.  Cameron  v. 
Oakland  County  Gas  &  Oil  Co.,  227  Mich.  442,  269  N.  W.  227. 

As  to  their  characterization  as  realty  or  personalty,  the  cases  do 
not  appear  to  be  in  accord  as  to  the  status  of  vaults,  vault  doors, 
deposit  boxes,  or  alarm  systems  in  connection  therewith.  35  Am. 
Jur.  2d  777.  There  do  not  appear  to  be  any  North  Carolina  cases 
dealing  with  the  taxing  of  vault  ventilators,  night  depositories,  and 
drive  up  windows  of  banks  for  ad  valorem  purposes.  In  Broadus 
V.  Smith,  (1899)  121  Ala.  35,  26  So.  34,  where  the  landlord 
furnished  the  vault  doors,  frames  and  partitions,  the  court  held  that 
such  articles  retained  their  character  as  personalty,  although  it  would 
be  necessary  to  use  pickaxes  and  chisels  in  order  to  remove  them. 
A  bank  vault  and  night  depository  were  held  to  be  banking  trade 
fixtures  in  Manhattan  Co.  v.  Master  Safe  Co.,  (1937) 
252  App.  Div.  863.  (N.Y.).  \n  Brown  on  Personal  Property ,  2d  ¥.6.. 
at  761,  it  is  said  that  the  much  greater  number  of  jurisdictions  in 
the  United  States  hold  that  tenant  fixtures  are  personal  property 
of  the  tenant.  In  25  NCLR  347  at  348,  the  author  of  a  note  on 
the  respective  rights  of  landlords  and  tenants  in  trade  fixtures  says, 
"The  previous  North  Carolina  decisions,  however,  would  seem  to 
indicate  that  trade  fixtures  do  not  in  contemplation  of  law  become 
a  part  of  the  realty  but  remain  the  personal  property  of  the  annexing.; 
party,  and  would  not,  therefore,  pass  with  the  land." 

It  would  seem,  then,  in  view  of  the  previous  North  Carohna  case 
law  concerning  the  status  of  trade  fixtures,  its  heavy  emphasis  upon 
the  intent  of  the  parties,  and  the  substantial  authority  elsewhere, 
that  vault  doors,  vault  ventilators,  safe  deposit  boxes,  night 
depositories,  and  drive  up  windows  of  banks  should  be  classified 
as  personalty  for  ad  valorem  taxing  purposes  when  they  are  affixed 
to  the  premises  by  a  tenant  who  reserves  the  right  of  removal.  The 
fact  the  lessee  himself  constructs  the  building  to  which  the  vault 
door,  vault  ventilator,  safe  deposit  boxes,  night  depository  and  drive 
up  window,  are  attached,  although  of  significance  in  other 
jurisdictions,  as  signifying  a  dedication  to  the  freehold,  would  not 
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?eem  by  itself  to  change  the  result  in  North  Carolina. 

Robert  Morgan,  Attorney  General 
George  W.  Boylan, 
Associate  Attorney 


7  October   1971 


Subject: 


Taxation;     Inheritance    Tax;    Exemptions 
Great-Grand  children;  G.  S.   105-4 


Requested  by:  Mr.  B.  E.  Rogers,  Director 

Inheritance  Tax  Division 
N.  C.  Department  of  Revenue 

Question:  Are  the  great-grandchildren  of  a  decedent 

entitled  to  a  $2,000  exemption  for  State 
inheritance  tax  purposes  or  only  a  pro  rata 
part  of  their  parent's  exemption? 

Conclusion:  The  great-grandchildren  of  a  decedent  are 

not  entitled  to  a  $2,000  exemption  in  their 
own  right  under  G.  S.  105-4.  Their  only 
exemption  is  derived  from  their  parent, 
which  is  as  follows:  (1)  the  exemption  of 
their  parent  or  a  pro  rata  share  thereof  may 
be  allowed  to  a  great-grandchild  or 
great-grandchildren  when  the  parent  is 
deceased  or  when  the  parent  is  living  and 
does  not  share  in  the  estate;  or  (2)  any  part 
of  the  exemption  of  the  parent  not  apphed 
to  the  share  of  the  parent  may  be  applied 
to  the  share  of  the  great-grandchild  or 
great-grandchildren. 

It  has  been  the  long-standing  administrative  interpretation  of  the 
Commissioner  of  Revenue  that  great-grandchildren  are  entitled  only 
to  a  pro  rata  part  of  their  parent's  exemption,  where  the  parent 
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is  deceased  or  does  not  share  in  the  estate  of  the  decedent. 

I 

To  ascertain  the  correct  interpretation  of  the  statute,  certain  canons 
of  construction  should  be  kept  in  mind.  Legislative  intent  is  a 
significant  factor  in  the  interpretation  of  a  statute.  Ingram  v. 
Johnson,  260  N.  C.  697  (1963);  Sale  v.  Johnson,  258  N.  C.  749 
(1963);  Canteen  Service  v.  Johnson,  256  N.  C.  155  (1962);  Shue 
V.  Scheldt,  252  N.  C.  561  (1960);  and  Watson  Industries  v.  Shaw, 
235  N.  C.  203  (1952).  An  administrative  interpretation  of  a  tax 
statute  which  has  continued  over  a  long  period  of  time  with  the 
silent  acquiescence  of  the  legislature  should  be  given  consideration 
in  the  interpretation  of  a  statute.  Yacht  Co.  v.  High,  265  N.  C.  653 
(1965)  and  Isaacs  v.  Clayton,  270  N.  C.  424  (1967).  Statutory 
exemptions  from  tax  Uabihty  are  to  be  strictly  construed  against 
a  claim  of  a  tax  exemption.  Isaacs  v.  Clayton,  supra.;  Yacht  Co 
V.  High,  supra.;  Sale  v.  Johnson,  supra.;  Distributors  v.  Shaw, 
247  N.  C.  157  (1957);  and  Rich  v.  Doughton,  192  N.  C.  604 
(1926). 

G.  S.   105-4(b)  provides: 

"(b)  The  persons  mentioned  in  this  class  shall  be 
entitled  to  the  following  exemptions:  Widows,  ten 
thousand  dollars  ($10,000.00);  each  child  under 
!  twenty-one  years  of  age  and  each  child  twenty-one 
years  of  age,  or  older,  who  is  mentally  incapacitated, 
or  by  reason  of  physical  disability  is  unable  to  support 
himself,  is  unmarried  and  residing  with  the  decedent 
in  his  home  at  the  time  of  such  decedent's  death,  or 
who  is  then  institutionahzed  on  account  of  such 
mental  incapacity  or  physical  disabihty  five  thousand 
($5,000.00);  all  other  beneficiaries  mentioned  in  this 
section,  two  thousand  dollars  ($2,000.00)  each: 
Provided,  a  grandchild  or  grandchildren  shall  be 
allowed  the  single  exemption  or  pro  rata  part  of  the 
exemption  of  the  parent,  when  the  parent  of  any  one 
grandchild  or  group  of  grandchildren  is  deceased  or 
when  the  parent  is  Hving  and  does  not  share  in  the 
estate:  Provided,  that  any  part  of  the  exemption  not 
-i  appHed  to  the  share  of  the  parent  may  be  applied  to 
the  share  of  a  grandchild  or  group  of  grandchildren 
of  such  parent.  ..." 
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'he  apparent  intent  of  the  legislature  was  to  allow  the  children  of 
he  deceased  a  $2,000.00  exemption  and  under  certain  named 
ircumstances  allow  the  exemption  or  a  pro  rata  part  thereof  descend 
0  the  lineal  descendants  of  the  deceased  by  representation. 
J.  S.   105-4(b)  expressly  provides  for  the  descent  of  the  exemption 

0  the  grandchildren,  but  no  express  provision  is  made  for  further 
ineal  descendants.  However,  the  pro  rata  restriction  contained  in 
)resent  G.  S.  105-4(b)  was  enacted  to  hmit  a  Supreme  Court 
lecision  that  allowed  all  beneficiaries  to  take  the  $2,000.00 
jxemption.  C.  247  NCPL  1903;  State  v.  Bridgers,  161  N.  C.  247 
1912);      c.  201   NCPL   1913.      This      legislative      action      was 

icknowledged  in  Ingram  v.  Johnson,  260  N,  C.  697  (1963). 

Bearing  the  foregoing  in  mind,  it  is  the  opinion  of  this  Office  that 

1  great-grandchild  is  only  entitled  to  a  pro  rata  share  of  his  parent's 
exemption  when  the  requisites  of  G.  S.  105-4(b)  are  met. 
Otherwise,  a  great-grandchild  has  no  exemption. 
40  N.  C.  A.  G.  843. 

Robert  Morgan,  Attorney  General 
Ronald  M.  Price, 
Associate  Attorney 


7  October   1971 
Subject: 


Mental  Health;  Commitment  to  State 
Mental  Institution;  Waiver  of  Hearing 
Before  Clerk 


Requested  by: 


Pedro  Carreras,  M.D. 
Assistant  Superintendent 
John  Umstead  Hospital 


Question: 


May  an  alleged  mentally  ill  or  inebriate 
person  waive  hearing  before  the  clerk  to 
determine  the  necessity  of  commitment  of 
such  person  to  a  State  hospital  for 
observation    and    treatment    pursuant    to 
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G.  S.  122-63  authorizes  the  clerk  to  commit  to  the  proper  State 
hospital  an  alleged  mentally  ill  or  inebriate  person  for  a  period  not 
exceeding  180  days.  This  statute  reads  in  pertinent  part  as  follows: 

"When  two  quahfied  physicians  have  certified  that  the 
alleged  mentally  ill  person  or  alleged  inebriate  is  in 
need  of  observation  and  admission  to  the  proper  State 
hospital,  the  clerk  shall  hold  an  informal  hearing.  The 
clerk  shall  cause  to  be  served  on  the  alleged  mentally 
ill  person  or  alleged  inebriate  notice  of  the 
hearing.  .  .  .  The  clerk  shall  have  the  hearing  without 
unnecessary  delay  and  shall  examine  the  certificates 
or  affidavits  of  the  physicians  and  any  proper 
witnesses.  At  the  conclusion  of  the  hearing  the  clerk 
may  dismiss  the  proceedings  if  he  finds  that  the  alleged 
mentally  ill  or  inebriate  person  is  not  in  need  of 
observation  and  treatment  in  an  appropriate  hospital. 
If  he  finds  that  the  alleged  mentally  ill  or  inebriate 
person  is  in  need  of  observation  and  treatment,  he  is 
to  issue  an  order  for  hospitalization  on  a  form 
approved  by  the  State  Department  of  Mental 
Health.  ..."  (Emphasis  added.) 

\ 
G.  S.   122-65  provides  for  a  second  hearing  at  the  expiration  of  i 

the   180-day  period  by  the  clerk  of  superior  court  of  the  county 

in  which  the  hospital  to  which  the  alleged  mentally  ill  or  inebriate 

person  was  committed.  This  statute  provides  in  part  that: 

"The  alleged  mentally  ill  or  inebriate  person  may,  if 
he  so  desires,  waive  the  hearing  by  signing  a  statement 
to  that  effect  and  returning  it  to  the  clerk  of  court." 

These  two  statutes  must  be  construed  in  pari  materia,  the  first 
providing  for  initial  hospitahzation,  the  second  providing  for 
continued  observation  and  treatment  beyond  the  initial  180-day 
commitment.  Conspicuous  by  its  absence  in  G.  S.  122-63  is  the 
provision  contained  in  G.  S.   122-65  authorizing  the  waiver  of  a 
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hearing.  It  is  noted  that  G.  S.  122-63  provides  that  the  clerk  shaU 
hold  an  informal  hearing.  This  appears  to  be  mandatory.  At  most, 
a  purported  "waiver"  of  such  hearing  by  an  alleged  mentally  ill  or 
inebriate  person  would  merely  waive  his  right  to  appear  at  the 
hearing  and  not  in  any  manner  waive  the  hearing  itself.  This  Office 
has  been  unable  to  find  any  authority  authorizing  waiver  of  hearing 
under  G.  S.   122-63;  hence,  the  conclusion  reached  above. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


7  October   1971 


Subject: 


State  Departments,  Institutions  & 
Agencies;  Mental  Health;  Liabihty  of 
Inmate  of  State  Mental  Hospital  for  Cost 
of  Care,  Treatment  and  Maintenance 


Requested  by: 


Mr.   Ben  W.  Aiken 

General  Business  Manager 

N.  C.  Department  of  Mental  Health 


Question : 


Is  an  inmate  of  a  State  mental  facihty  liable 
for  such  cost  of  care,  treatment,  training 
and  maintenance  as  may  be  in  excess  of 
parental  Habihty  as  hmited  by  Chapter  2 1 8 
of  the   1971   Session  Laws? 


Conclusion: 


Yes. 


G.  S.  143-1 17  requires  that  all  persons  admitted  to  the  institutions 
named  therein  pay  the  actual  cost  of  their  care,  treatment,  training 
[i  and  maintenace.  G.  S.  143-118  empowers  the  governing  board  of 
such  institution  to  determine  and  fix  the  actual  cost  of  such  training, 
treatment,  care  and  maintenance.  G.  S.  143-119  provides,  in 
pertinent  part,  as  follows: 
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"Such  cost,  when  so  fixed  and  determined  by  the 
respective  boards  of  trustees  or  directors  of  each 
institution,  shall  be  paid  by  the  patient,  pupil  or 
inmate  thereof,  or  by  his  parent,  guardian,  trustee  or 
other  person  legally  responsible  therefor,  .  .  .  ." 

G.  S.  143-121  vests  in  the  State  a  cause  of  action  to  recover  suchi 
cost.  Upon  the  death  of  any  such  inmate,  pupil  or  patient, 
G.  S.  143-126  creates  a  lien  upon  both  his  real  and  personal 
property.  A  similar  lien  is  created  by  G.  S.  143-126.1  for  an  unpaid 
balance. 

Chapter  218  of  the  1971  Session  Laws,  as  amended  by  Co 
Chapter  1142  of  the  1971  Session  Laws,  codified  as 
G.  S.  143-127.1,  hmits  the  Hability  of  natural  or  adoptive  parents 
of  persons  who  are  long-term  patients  at  faciUties  owned  and 
operated  by  the  State  Department  of  Mental  Health  to  an  amount, 
not  exceeding  the  cost  of  caring  for  a  normal  child  at  home  as 
determined  from  standard  sources  by  the  State  Department  of 
Mental  Health.  The  act  further  provides  that  parents  or  adoptive 
parents  shall  not  be  hable  for  any  charges  made  for  such  persons 
subsequent  to  such  person  attaining  age  21  and  defines  "long-term 
patient"  as  a  patient  in  a  facility  owned  or  operated  by  the  State 
Department  of  Mental  Health  for  a  continuous  period  in  excess  of 
120  days.  Prior  to  the  enactment  of  G.  S.  143-127.1,  parental! 
liability  for  the  full  cost  extended  during  minority  of  the  patient 
or  inmate  and  even  after  the  patient  had  reached  the  age  of  majority 
if  he  were  physically  or  mentally  incapable  of  self-support.  No 
authority  has  been  found  relieving  the  patient,  pupil  or  inmate  of 
liability.  Hence,  the  foregoing  conclusion. 

Robert  Morgan,  Attorney  General 
-  '         Parks  H.  Icenhour, 

^^  "\,        Assistant  Attorney  General 


13  October   1971 

Subject:  Motor  Vehicles;  Nonresident  Defendants; 

Service    of   Process    on    Commissioner   of 
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Requested  by: 


Question: 


-onclusion : 


Motor  Vehicles;  Acceptance  of  Service 

Mr.  J.  M.  Penny 
Assistant  Commissioner 
Department  of  Motor  Vehicles 

Does  the  Commissioner  of  Motor  Vehicles 
have  authority  under  the  provisions  of 
G.  S.  1-105  as  reenacted  by  the  1971 
General  Assembly  to  accept  service  as 
attorney  for  a  nonresident  motorist? 

No. 


I 

Die  provisions  of  G.  S.  1-105  estabhsh  a  means  to  obtain  service 
3f  process  upon  a  nonresident  motorist  by  substitute  service  upon 
the  Commissioner  of  Motor  Vehicles,  but  do  not  authorize  the 
Commissioner  of  Motor  Vehicles  to  take  any  action  which  could 
affect  the  rights  of  a  nonresident  motorist  other  than  to  act  as 
attorney  of  said  nonresident  motorist  for  the  purpose  of  being  served 
with  process  in  certain  actions. 

Robert  Morgan,  Attorney  General 
Wilham  W.  Melvin, 
Assistant  Attorney  General 


13  October   1971 
Subject: 


Requested  by: 


Criminal  Law  &  Procedure;  Weapons; 
Firearms;  Federal  Firearms  Act  of  1968; 
Criminal  Justice  Planning  Units;  Exempt 
Transfers;  18   USCA  925  and 

26  USCA  5853 

Mr.   Dan   Fry 
Equipment  Coordinator 
Department  of  Local  Affairs 
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Question:  Does  the  planning  director  of  a  criminal  II 

justice  planning  unit  subject  himself  to. 
possible  criminal  penalties  provided  under  i 
the  Federal  Firearms  Act  of  1968  by  i 
signing  an  exemption  certificate  supplied  ' 
and  prepared  by  the  manufacturer  and  not 
!  required    by    law,    which   states   that   the; 

transfer  is  exempt  from  the  provisions  of " 
the  Federal  Firearms  Act? 

Conclusion:        •  A  planning  director  of  a  criminal  justice 

planning  unit  does  not  subject  himself  to 
possible  criminal  penalties  provided  under 
the  Federal  Firearms  Act  of  1968  by 
signing  an  exemption  certificate  supphed 
and  prepared  by  the  manufacturer  and  not 
i  required    by    law,    which    states   that   the 

transfer  is  exempt  from  the  provisions  of 
the  Act,  as  long  as  the  director  acts  in  good 
faith  and  is  not  a  party  to  any  illegal  use 
of  the  equipment. 

"The  principal  purpose  of  (the  Federal  Firearms  Act  of  1968)  .  .  . 
is  to  strengthen  Federal  controls  over  interstate  and  foreign 
commerce  in  firearms  and  to  assist  the  States  effectively  to  regulate 
firearms  traffic  within  their  borders."  At  p.  4411,  U.  S. 
Congressional  and  Administrative  News  (1968).  The  Federal 
Firearms  Act  of  1968  placed  restrictions  and  taxes  on  the  transfer  ! 
or  manufacture  of  certain  types  of  firearms  and  explosives. 
18  USCA  925  provides: 

"(a)  (1)  The  provisions  of  this  chapter  shall  not  apply 
with  respect  to  the  transportation,  shipment,  receipt, 
or  importation  of  any  firearms  or  ammunition 
imported  for,  sold  or  shipped  to,  or  issued  for  the 
use  of  the  United  States  or  any  department  or  agency 
thereof  or  any  State  or  any  department,  agency  or 
poHtical  subdivision  thereof." 

18  USCA  925  refers  to  Chapter  44  of  Title  18  of  the  United  States 
Code   which   contains   criminal  sanctions  for  the  violation  of  the 
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3ro visions  of  Federal  Firearms  Act  of  1968.  The  Act  is  not 
applicable  to  transfers  to  the  United  States  or  to  the  States  or 
political  subdivisions  thereof.  The  sections  imposing  a  tax  on  the 
manufacture  or  transfer  of  firearms  covered  by  the  Act  are  contained 
n  Title  26  of  the  United  States  Code.  26  USCA  5853  provides: 

"(a)  Transfer -K  firearm  may  be  transferred  without 
the  payment  of  the  transfer  tax  imposed  by  section 
581 1  to  any  State,  or  possession  of  the  United  States, 
any  pohtical  subdivision  thereof,  or  any  official  pohce 
organization  of  such  government  entity  engaged  in 
criminal  investigations." 

Criminal  Justice  Planning  Units  are  political  subdivisions  of  the  State 
of  North  Carolina.  Letter  to  Mr.  J.  E.  Miller  on  8  April  1971. 
Therefore  transfers  of  firearms  due  to  purchases  by  criminal  justice 
planning  units  are  exempt  from  the  Federal  Firearms  Act.  Neither 
the  tax  nor  criminal  sanctions  would  be  appUcable.  The  local  director 
of  a  criminal  justice  planning  unit  would  not  be  personally  Hable 
under  the  Federal  Firearms  Act  of  1968  for  the  illegal  use  of  the 
equipment  purchased  so  long  as  he  acted  in  good  faith  and  without 
personal  knowledge  of  the  illegal  use  of  the  equipment.  The  local 
unit  of  the  Alcohol  Tobacco  &  Firearms  Division  of  the  Internal 
Revenue  Service  has  concurred  in  this  conclusion.  They  suggest  that 
adequate  records  be  kept  by  the  local  unit  as  to  their  disposition 
of  the  firearms.  They  have  also  advised  that  no  exemption  certificate 
is  required  by  administrative  regulation,  nor  is  an  exemption 
certificate  required  by  the  provisions  of  the  Federal  Firearms  Act. 
Since  the  certificate  has  no  independent  legal  effect  and  serves  only 
as  a  receipt,  the  local  director  has  authority  to  sign  the  certificate. 

It  should  be  noted  that  the  foregoing  opinion  is  a  conclusion  of 
this  office  interpreting  federal  laws,  and  is  in  no  way  binding  upon 
federal  authorities. 

Robert  Morgan,  Attorney  General 
Ronald  M.  Price, 
Associate  Attorney 
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14  October   1971 
Subjects: 

Requested  by: 
Questions : 


Criminal  Law  &  ?vocQduTQ, Nolle  Prosequi; 
Powers  of  the  Court  With  Regard  to  Same 

Continuances;  Time  of  Granting 

Honorable  Seavy  Carroll 
District  Court  Judge 

(1)  Does  the  solicitor,  when  taking  a  nol 
pros,  need  the  permission  of  the  judge? 

(2)  Can  the  judge  alone  take  a  direct  nol 
pros  in  a  case  before  the  court  docket  has 
been  made  or  after  the  case  has  been  called 
in  court  and  evidence  has  been  presented?' 

(3)  Does  the  judge  have  the  authority  to 
issue  a  continuance  in  a  case  at  any  time, 
including  the  times  before  the  docket  is 
prepared  and  after  the  docket  has  been 
called  in  court? 

(1)  No. 

(2)  No.       ;-    .... 

(3)  Yes. 


The  court  has  control  over  the  use  of  a  nolle  prosequi  by  the 
solicitor,  since  it  involves  an  entry  on  the  record,  22A  C.J.S.  Criminal 
Law  p.  1 ;  but  the  mode  of  exercising  this  control  is  unclear,  and 
in  practice  none  is  usually  exercised.  It  may  be  useful  in  considering 
the  law  set  out  below  to  bear  in  mind  that  both  a  nolle  prosequi 
and  nolle  prosequi  with  leave  are  known  to  our  law.  The  difference 
between  them  lies  in  the  fact  that  without  leave  at  the  time  of 
taking,  special  permission  must  be  gotten  later  to  issue  a  capias. 
The  cases  below  do  not  indicate  which  was  presented  in  them,  and 
it  is  for  this  reason  that  the  nature  of  control  is  unclear  as  to  a 
simple  nolle  prosequi.  While  a  nolle  prosequi  is  a  "declaration  by 
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Conclusions: 


the  solicitor",  State  v.  Klopfer,  266  N.  C.  349  (1965),  Wilkinson 
V.  Wilkinson,  159  N.  C.  265  (1912),  the  rule  is  "that  it  is  within 
the  control  of  the  court,  but  is  usually  and  properly  left  to  the 
discretion  of  the  solicitor" ,  S tate  v.  Moody,  69  N.  C.  529  (1873). 

This  appears  to  be  a  unique  view,  22A  C.J.S.  Criminal  Law  p.  5. 
In  State  v.  Conly,  130  N.  C.  683  (1902),  it  was  stated  that  "the 
solicitor  acts  under  the  control  of  the  court,  and  has  no  power 
to.  .  .enter  a  nol  pros  before  judgment  without  leave  of  court." 
This  statement  indicates  permission  is  needed;  however,  it  appears 
to  have  been  a  dictum.  Two  earlier  cases,  State  v.  Thompson, 
10  N.  C.  613  (1825),  and  State  v.  Thornton,  35  N.  C.  256 
(1852),  indicate  the  court's  mode  of  control  would  be  by 
withholding  leave  so  that  no  capias  could  be  issued.  Accordingly, 
it  cannot  be  said  which  course  of  control  would  now  be  endorsed 
authoritatively  by  our  Supreme  Court,  and  this  Office  is  unwilling 
to  state  that  permission  is  needed.  A  previous  opinion  of  this  Office 
dated  4  June  1965  to  Honorable  Charles  T.  Kivett  indicates  that 
the  solicitor  has  the  power  to  take  a  nolle  prosequi,  and  it  relies 
on  the  following  language  in  State  v.  Furmage,  250  N.  C.  at622: 

"A  solicitor,  as  a  pubhc  officer  and  as  an  officer  of 
the  court,  is  vested  with  important  discretionary 
powers.  True,  it  is  his  responsibility,  upon  a  fair  and 
impartial  trial,  to  bring  forward  all  available  evidence 
and  to  prosecute  persons  charged  with  crime.  Even  so, 
prior  to  prosecution,  if  he  finds  the  available  evidence 
insufficient  to  support  a  conviction,  he  may  enter  a 
nolle  prosequi  or  nolle  prosequi  with  leave. 
G.  S.   15-175;  Wilkinson  v.  Wilkinson, 

159  N.  C.  265,  74  S.  E.  740." 

A  judge  may  not  take  a  nolle  prosequi,  22A  C.J.S.  Criminal  Law, 
p.  7.  A  nolle  prosequi  is  defined  as  "a  declaration  on  the  part  of 
the  solicitor".  State  v.  Klopfer,  266  N.  C.  349  (1965);  Wilkinson 
V.  Wilkinson,  159  N.  C.  265  (1912);  and,  therefore,  action  by  a 
judge  is  not  encompassed  by  the  definition.  The  case  of  State  v. 
Moody,  69  N.  C.  525  (1873),  does  speak  of  a  nolle  prosequi  being 
"usually  .  .  .  left  to  the  discretion  of  the  sohcitor";  however,  in 
view  of  the  above  definition,  it  appears  this  refers  to  the  court's 
power   to  otherwise  affect  the  sohcitor's  action,  rather  than  any 
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power    to    act    directly.    A   nolle   prosequi    may    be    taken    after 
indictment,    22A  C.J.S.    Criminal   Law,   p.   1,   but  if  taken   after   \t 
jeopardy  attaches,  it  operates  as  an  acquittal,  22  C.J.S.  Criminal 
Law,  p.  665. 

Under  general  law,  a  judge  has  the  authority  to  issue  a  continuance 
at  any  time,  subject  to  any  applicable  constitutional  restrictions 
arising  on  the  particular  facts  of  the  case,  and  subject  to  the 
limitations  against  abuse  of  discretion,  2  Strong  North  Carolina 
Index  2d,  Criminal  Law  p.  620.  The  rules  regulating  civil  procedure, 
the  predecessors  of  which  were  sometimes  apphed  in  criminal  cases, 
see  e^.  State  v.  Catrett,  5  N.  C.  App.  722  (1969),  no  longer 
contain  any  time  reference,  N.C.R.C.P.  40  (b).  However,  it  would 
appear  it  could  not  be  usually  known,  until  a  trial  date  has  been 
established,  whether  or  not  circumstances  justifying  a  continuance 
exist.  This  increases  the  likehhood  of  an  abuse  of  discretion  in  the 
case  of  a  pre-docketing  continuance. 

Robert  Morgan,  Attorney  General 
■   *         I  Richard  N.  League, 

Assistant  Attorney  General 


15  October   1971 
Subject: 

Requested  by: 

Question :  i 

Conclusion: 


ABC  Act;  Beer;  Possession;  Restrictions  on 
Possession  by  One  Who  Is  Not  Owner 

Mr.  H.  L.  Riddle,  Jr. 
Burke  County  Attorney 

May  a  private  club  allow  its  members  to 
bring  beer  and  wine  to  be  refrigerated  at 
the  club  and  consumed  only  by  the 
members  without  obtaining  a  permit? 


No. 


The  inquiry  indicates  that  private  citizens  propose  to  form  a  private 
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club  to  which  the  citizens'  beer  and  wine  would  be  brought  and 
refrigerated,  to  be  dispensed  to  its  owners  from  time  to  time.  It 
is  indicated  that  the  club  plans  not  to  secure  a  permit  from  the 
State  Board.  The  club  under  this  arrangement  would  be  in  violation 
of  the  law. 

The  apphcable  provisions  of  Chapter  18A  of  the  General  Statutes 
are  as  follows: 

"§  18A-3.  Manufacture,  sale,  etc.,  forbidden  except 
as  expressly  authorized,  -(a)  No  person  shall 
manufacture,  sell,  barter,  transport,  import,  export, 
deliver,  furnish,  purchase,  or  possess  any  intoxicating 
Uquor  except  as  authorized  in  this  Chapter.   ..." 

"§  18A-7.  Keeping  liquor  for  sale;  evidence .-{di)  It  is 
unlawful  for  any  person,  firm,  association  or 
corporation,  by  whatever  name  called,  to  have  or  keep 
in  possession  for  the  purpose  of  sale,  except  as 
authorized  by  law,  any  intoxicating  liquors;  and  proof 
of  any  one  of  the  following  facts  shall  constitute  prima 
facie  evidence  of  a  violation  of  this  section:   .... 

(3)  The  possession  of  more  than  five 
gallons  of  wine  (fortified  or  unfortified) 
at  any   time,  whether  in  one  or  more 

■-         places;  or 

(4)  The  possession  of  more  than  20 
gallons  of  malt  beverages  at  any  one  time 
whether  in  one  or  more  places,  other 
than  draft  malt  beverages  in  kegs; 
or.   .   .   . 

(b)  The  possession  of  hquor  by  any  person  not  legally 
permitted  under  this  Chapter  to  possess  hquor  shall 
be  prima  facie  evidence  that  such  hquor  is  kept  for 
the  purpose  of  being  sold,  bartered,  exchanged,  given 
away,  furnished,  or  otherwise  disposed  of  in  violation 
of  the  provisions  of  this  Chapter." 
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"§  18A-35.  Transportation  and  possession  of  malt 
beverages  and  unfortified  wine;  out-of-state 
purchases  .-(a)  Except  as  otherwise  provided  in  this 
Chapter,  the  purchase,  transportation,  and  possession 
of  malt  beverages  and  unfortified  wine  by  individuals 
18  years  of  age  or  older  for  their  own  use  are 
permitted  without  restriction  or  regulation.  ..." 
(Emphasis  added.) 

Although  G.  S.  18A-35(a)  allows  a  person  to  purchase,  transport 
and  possess  beer  and  unfortified  wine  in  unhmited  quantities  as  long 
as  the  person  is  18  or  over,  this  authorization  is  restricted  to 
possession  by  persons  for  their  own  use  and  as  otherwise  restricted 
by  Chapter  18 A.  Once  the  beer  and  wine  are  left  at  the  private 
club  and  stored  in  their  refrigerator,  even  though  care  would  be 
taken  to  see  that  the  beer  or  wine  were  not  actually  sold  but 
distributed  to  the  members  as  their  ownership  might  appear, 
possession  of  the  beer  and  wine  would  be  in  the  private  club. 
Therefore,  the  protection  of  G.  S.  18A-35(a)  would  not  be 
available. 

The  General  Assembly  has  continued  the  provisions  with  regard  to 
the  making  out  of  a  prima  facie  case  of  possession  for  purpose  of 
sale  although  the  amounts  of  both  wine  and  beer  have  been 
increased.  Presumably,  with  the  refrigeration  of  enough  material,  the 
prima  facie  rule  would  be  available  to  show  the  possibihty  of  sale 
of  the  beer  and  wine.  Thus,  a  measure  retained  by  the  General 
Assembly  to  enable  the  State  Board  to  control  large  amounts  of 
beer  and  wine  available  in  one  place  could  be  brought  into  play. 

Because  there  is  no  specific  provision  in  Chapter  18A  which  would 
allow  this  type  of  operation,  it  is  the  conclusion  of  this  Office  that 
the  prohibition  in  G.  S.  18A-3(a)  that  a  person  may  not  possess 
any  intoxicating  liquor  except  as  authorized  in  the  Chapter  would 
be  appUcable  to  prohibit  this  plan. 

Robert  Morgan,  Attorney  General 
'  _      (Mrs.)  Christine  Y.  Denson, 

Assistant  Attorney  General 
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19  October  1971 


Subject: 


Requested  by: 


Question: 


Conclusion: 


Streets  and  Highways;  State  Property; 
Closing  Public  Streets  in  Butner 

Leon  B.  Perkinson 
Business  Manager 
John  Umstead  Hospital 

Upon  closing  and  withdrawing  from 
dedication  certain  streets  in  Butner,  does 
title  to  the  street  vest  in  the  owners  of  land 
adjacent  to  said  street? 

The  State  of  North  Carolina  had  fee  simple 
title  to  all  land  in  Butner,  and  since 
G.  S.  153-9(17)  does  not  apply  to  the 
State,  title  to  the  streets  would  remain  in 
the  State  when  the  streets  were  closed. 


All  land  in  Butner  was  vested  in  the  State  of  North  Carolina,  the 
State  having  acquired  title  by  deed  from  the  United  States.  Since 
the  conveyance  of  the  properties  in  question  have  been  to  the 
right-of-way  lines  of  the  street,  the  State  retained  title  to  the  streets 
themselves,  even  though  they  were  dedicated. 

General  Statutes  do  not  bind  the  State  unless  the  State  is  expressly 
mentioned  therein.  Yancey  v.  Highway  Commission,  222  N.  C.  106 
(1942);  see  also  7  Strong,  N.  C.  Index  2d  Statutes,  §5,  p.  70. 
Therefore,  the  provisions  of  G.  S.  153-9(17)  concerning  the 
presumption  of  the  vesting  of  portions  of  streets  or  roads  in  adjacent 
land  owners  when  said  street  or  road  is  closed  would  not  apply 
to  the  State-owned  streets  in  Butner.  Unless  the  deeds  of  conveyance 
to  owners  of  adjacent  property  convey  all  or  a  portion  of  said  streets, 
when  the  street  is  withdrawn  from  dedication  and  closed,  the  title 
to  the  street  will  remain  in  the  State. 

The  streets  in  Butner  may  be  closed  and  withdrawn  from  dedication, 
and  the  land  comprising  the  road  bed  may  be  conveyed  by  the  State, 
assuming  proper  procedures  are  followed. 


-576- 


Robert  Morgan,  Attorney  General 
Rafford  E.  Jones, 
Associate  Attorney 


19  October   1971 
Subject: 

Requested  by: 
Question: 

Conclusion: 


Elections;  Executive  Secretary  of  County 
Board  of  Elections;  A  Member  of  the 
County  Board  of  Elections  May  Not  Serve 
as  Executive  Secretary  to  That  Board 

Honorable  Ed  McKnight,  Member 
N.  C.  House  of  Representatives 

May  a  member  of  a  county  board  of 
elections  be  appointed  by  that  board  as 
executive  secretary  to  the  county  board? 

No. 


Upon  the  facts  presented  in  a  letter  dated  September  3,  1971,  it 
appears  that  a  county  board  of  elections  has  appointed  one  of  its 
members  to  serve  as  executive  secretary  to  the  board.  The  question 
has  arisen  as  to  whether  it  is  improper  or  illegal  for  a  member  of 
a  county  board  of  elections  to  be  appointed  to  and  to  serve  in 
the  position  of  executive  "secretary  to  the  board. 

There  is  no  direct  prohibition  in  the  statute  which  would  preclude 
a  member  of  a  county  board  of  elections  from  serving  as  executive 
secretary.  Likewise,  there  is  no  authority  within  the  statutes  which 
authorizes  the  county  board  of  elections  to  appoint  one  of  its 
members  to  serve  as  executive  secretary. 

G.  S.  163-32  provides  that  members  of  the  county  board  of 
elections  shall  be  paid  in  full  compensation  for  their  services  an 
amount  as  set  forth  in  the  statute  for  the  time  they  are  actually 
engaged  in  the  discharge  of  their  duties,  together  with  reimbursement 
for  expenses  necessary  and  incidental  to  the  discharge  of  their  duties. 
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G.  S.  163-35  authorizes  county  boards  of  elections  by  majority  vote 
to  appoint  an  executive  secretary  to  serve  at  the  will  of  the  board. 
No  person  shall  serve  as  an  executive  secretary  v^ho  holds  any 
elective  pubUc  office  or  who  is  a  candidate  for  any  office  in  a 
primary  or  election  or  who  holds  an  official  position  with  any 
political  party.  The  county  board  is  also  authorized,  by  resolution, 
to  delegate  to  the  executive  secretary  so  much  of  the  administrative 
details  of  the  election  functions,  duties,  and  work  of  the  board, 
its  officers  and  members,  as  now  or  may  hereafter  be  vested  in  it 
or  them  as  the  county  board  of  elections  may  see  fit.  However, 
the  board  shall  not  delegate  to  an  executive  secretary  any  of  its 
quasi-judicial  or  poHcy-making  duties  and  authority. 

G.  S.  163-67.1  authorizes  county  boards  of  elections  to  employ 
an  executive  secretary  who  shall  be  paid  such  compensation  as 
recommended  by  the  county  board  of  elections  and  approved  by 
the  respective  board  of  county  commissioners.  The  chairman  is 
authorized  to  assign  administrative  duties  to  the  executive  secretary. 

Without  discussing  the  question  of  possible  double  office  holding 
and  the  effect  of  our  new  Constitution  and  the  statutes  enacted 
pursuant  thereto  relating  to  dual  office  holding,  we  find  that  the 
general  weight  of  authority  as  expressed  in  67  C.J.S.,  Officers, 
Sec.  20,  is  that  it  is  against  pubHc  pohcy  for  one  who  is  a  member 
of  an  appointing  board  to  be  appointed  by  that  board  to  the  office 
which  the  board  has  the  power  to  appoint.  Thus,  a  member  of  the 
board  is,  by  pubUc  pohcy,  rendered  inehgible  for  employment  by 
such  board. 

In  addition,  G.  S.  14-234  makes  it  unlawful  for  any  person 
appointed  or  elected  a  commissioner  or  director  to  discharge  any 
trust  within  the  State  or  any  county  or  city  to  be  in  any  manner 
interested  in  or  to  make  any  contract  for  his  own  benefit. 

Under  the  facts  presented,  it  would  appear  that  the  member  of  the 
board  of  elections  who  was  appointed  executive  secretary  would 
be  contracting  with  the  board  of  which  he  is  a  member.  Such  would 
be  a  possible  violation  of  G.  S.  14-234.  In  addition,  the  cases  of 
Carolina  Beach  v.  Mintz,  212  N.  C.  578  and  Snipes  v.  Winston, 
126  N.  C.  374,  seem  to  be  pertinent  wherein  the  Court  held  that 
the  election  by  a  board  of  aldermen  of  one  of  its  members  as  street 

-578- 


boss  at  a  fixed  salary  was  void  as  against  public  policy. 

Thus,  it  is  concluded  that  in  the  absence  of  specific  statutory 
authority  authorizing  a  member  of  the  county  board  of  elections 
to  act  as  executive  secretary,  a  member  of  such  a  board  should 
not  be  appointed  as  executive  secretary  to  the  board. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


19  October   1971 
Subject: 

Requested  by: 
Question: 


Conclusion : 


State  Departments,  Institutions  & 
Agencies;  Mental  Health;  Suspended 
Sentences;  LiabiUty  of  Inmate  for  Cost  of 
Care  and  Treatment 

Mr.  H.  L.  Riddle,  Jr. 
Burke  County  Attorney 

Where  the  condition  of  a  suspended 
sentence  following  conviction  of  a  criminal 
offense  requires  commitment  to  a  State 
mental  hospital,  is  such  person  liable  for 
the  cost  of  care,  treatment  and 
maintenance  at  such  hospital? 

Yes. 


G.  S.  143-117  requires  that  all  persons  admitted  to  the  institutions 
named  therein  shall  pay  the  actual  cost  of  their  care,  treatment, 
training  and  maintenance  at  such  institutions.  G.  S,  122-85  provides 
for  hospitalization  of  mentally  ill  convicts  and  prescribes  the 
procedure  to  be  used  as  that  set  forth  in  Article  7  of  Chapter  1 22 
of  the  General  Statutes.  G.  S.  122-86  recognizes  that  judgment  may 
be  suspended  by  the  judge  on  account  of  mental  illness  and  provides 
for  discharge  from  such  mental  hospital.  Courts  having  jurisdiction 
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may  pronounce  judgment  as  by  law  provided  and  then,  with  the 
defendant's  consent,  express  or  implied,  suspend  execution  thereof 
upon  prescribed  conditions.  See  State  v.  Cole,  241  N.  C.  576. 
Having  consented  to  the  suspension  of  sentence  upon  the  prescribed 
conditions,  responsibility  for  compliance  therewith  rests  upon  the 
defendant. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


20  October   1971 


Subject: 


Infants  and  Incompetents;  Custody; 
Jurisdiction  of  State  Courts  Over  Federal 
Reservation 


Requested  by: 


Lieutenant  Colonel  R. 
U.  S.  Marine  Corps 
Staff  Judge  Advocate 


W.  Edwards 


Question: 


What  is  the  appropriate  court  to  exercise 
jurisdiction  over  the  custody  of  an  abused 
or  neglected  child  residing  within  the 
confines  of  Marine  Corps  Base,  Camp 
Lejeune,  North  Carohna? 


Conclusion:  The  District  Court  Division  of  the  General 

Court  of  Justice  of  North  Carolina  wherein 
Camp  Lejeune  is  located  has  jurisdiction 
over  the  custody  of  an  abused  or  neglected 
child  residing  within  the  confines  of  Marine 
Corps  Base,  Camp  Lejeune,  North  Carolina. 

By  G.  S.  104-7  the  State  of  North  Carolina  has  consented  to  the 
acquisition  of  land  within  the  State  by  the  United  States  and,  aside 
from  reserving  the  right  to  serve  civil  and  criminal  process,  has  ceded 
to    the    federal    government    exclusive   jurisdiction    over   land    so 
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acquired.  40  U.S.C.A.  255  requires  that,  in  order  for  the  federal 
government  to  acquire  this  jurisdiction,  it  must  be  accepted  by  the 
appropriate  federal  official  and  notice  of  the  acceptance  must  be 
filed  with  the  state  authorities.  Between  June,  1941,  and  June,  1946, 
the  United  States,  by  various  letters  addressed  to  the  Governor  of 
the  State,  gave  notification  of  acceptance  of  exclusive  jurisdiction 
over  virtually  all  of  Camp  Lejeune. 

However,  the  particular  field  of  domestic  relations,  including 
adjudication  as  to  the  custody  of  an  abused  and  neglected  child, 
is  exclusively  one  belonging  to  the  states,  not  to  the  federal 
government.  State  of  Ohio  v.  Agler,  280  U.  S.  379;  McCarty  v. 
Mollis,  120  F.  2d  540.  Therefore,  since  the  United  States  has  no 
authority  to  exercise  jurisdiction  in  the  area  of  custody  of  abused 
and  neglected  children,  it  is  incapable  of  accepting  jurisdiction 
thereof.  As  a  result,  absent  state  jurisdiction  over  this  matter,  no 
means  would  exist  for  safeguarding  the  welfare  of  these  children 
~  a  situation  violative  of  the  basic  legal  principle  that  no  area, 
however  small,  will  be  left  without  a  developed  legal  system  for 
the  protection  of  private  rights.  State  v.  Burell,  26  N.  C.  288; 
James  Stewart  and  Co.   v.  Sadrakula,  309  U.  S.  94. 

Additionally,  it  is  a  general  rule  of  public  law  that  whenever 
jurisdiction  and  legislative  powers  over  a  territory  are  transferred 
from  one  sovereign  to  another,  laws  designed  to  assure  good  order 
and  peace  to  the  community  and  to  promote  its  health  and 
prosperity  remain  in  force  until  they  are  abrogated  or  changed  by 
the  new  government.  This  general  rule  is  equally  true  of  transfers 
of  exclusive  jurisdiction  from  a  state  to  the  federal  government, 
provided  that  there  is  no  interference  with  the  exercise  of  the 
jurisdiction  intended  to  be  transferred.  Chicago,  Rock  Island  and 
Pacific  Railway  Company  v.  McGlinn,  114  U.  S.  542;  James 
Stewart  and  Co.  v.  Sadrakula,  supra.  The  principle  of  apphcability 
of  state  statutes  to  exclusive  jurisdiction  federal  enclaves  is  normally 
Umited  to  prior  existing  state  statutes.  However,  if  the  basic  state 
laws  or  the  basic  scheme  for  guaranteeing  the  welfare  of  the 
individuals  residing  in  the  area  antedates  the  jurisdictional  transfer, 
changes  in  the  regulatory  means  of  implementing  the  basic  scheme 
should  not  preclude  the  state's  exercise  of  jurisdiction  in  the  area 
of  law  involved.  Paul  v.   United  States,  371   U.  S.  245. 
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In  view  of  the  inability  of  the  federal  government  to  accept  or 
exercise  jurisdiction  over  the  custody  of  an  abused  or  neglected 
child,  despite  the  transfer  of  "exclusive"  jurisdiction,  the  State  of 
North  Carolina  was  never  actually  divested  of  jurisdiction  over  these 
cases. 

The  current  North  Carohna  statutes  governing  the  processing  of  cases 
of  this  sort  (G.  S.  7A-277  through  289)  were  adopted  subsequent 
to  the  assumption  of  jurisdiction  over  the  situs  of  Camp  Lejeune 
by  the  United  States;  nevertheless,  they  are  the  outgrowth  of  statutes 
dealing  with  the  same  general  subject  which  existed  prior  to  and 
at  the  time  of  the  transfer  of  jurisdiction  of  the  Camp  Lejeune  situs 
to  the  federal  government.  Inasmuch  as  they  fill  what  would 
otherwise  be  a  void,  these  state  statutes  obviously  do  not  interfere 
with  the  exclusivity  of  jurisdiction  as  exercised  by  the  United  States 
in  all  other  matters  and  are  controlling  in  cases  involving  the  custody 
of  abused  or  neglected  children. 


Robert  Morgan 
Attorney  General 


22  October   1971 
Subject: 


State  Departments,  Institutions  and 
Agencies;  Correction,  Department  of; 
Police  Protection 


Requested  by: 


Question: 


Martin  R.  Peterson 

Chief  of  Custody  and  Security 

N.  C.  Department  of  Correction 

Is  the  North  Carolina  Department  of 
Correction  an  institution  authorized  by  law 
to  provide  its  own  police  protection? 


Conclusion: 


The  North  Carolina  Department  of 
Correction  is  an  institution  authorized  by 
law  to  provide  its  own  poHce  protection. 
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Under  G.  S.  148-6,  the  North  CaroHna  Department  of  Correction 
"shall  provide  for  receiving,  and  keeping  in  custody  until  discharged 
by  law,  all  such  convicts  as  may  be  now  confined  in  the  prison 
and  such  as  may  be  hereafter  sentenced  to  imprisonment  therein 
by  the  several  courts  of  this  State." 

Since  the  Commissioner  of  Correction  has  "control  and  custody  of 
all  prisoners  serving  sentence  in  the  State  prison  system," 
G.  S.  148-4,  this  would  necessitate  the  hiring  of  personnel,  under 
G.  S.  148-1  (g),  to  provide  poUce  protection.  As  set  forth  in  our 
statutes,  "(t)he  authorized  agents  of  the  Commissioner.  .  .have  all 
the  authority  of  peace  officers  for  the  purpose  of  transferring 
prisoners  from  place  to  place  in  the  State  as  their  duties  might 
require  and  for  apprehending,  arresting,  and  returning  to  prison 
escaped  prisoners,  .  .  .  ."  G.  S.  148-4.  Correction  personnel  are 
required  to  use  any  means  necessary  to  protect  against  violence  by 
prisoners,  G.  S.  148-46,  and  a  duty  has  been  imposed  upon  the 
Commissioner  to  use  all  means  possible  to  recapture  an  escaped 
prisoner.  G.  S.  148-41.  This  duty  to  maintain,  control  and  guard 
even  applies  when  convicts  are  under  contract  for  hire  to  another 
department  or  municipality.  G.  S.   148-70. 

Therefore,  the  North  Carohna  Department  of  Correction  is  not  only 
authorized,  but  is  required,  by  law  to  provide  its  own  poHce 
protection.  ' 

Robert  Morgan,  Attorney  General 
Edward  L.  Eatman,  Jr., 
Assistant  Attorney  General 


22  October   1971 
Subject: 


Taxation;  Ad  Valorem;  Exemptions;  Real 
Property;  Building  Owned  by  Nonprofit 
Medical  Development  Authority  and 
Leased  to  Private  Practitioner  Doctors; 
G.  S.  105-278;  Medical  Care  Commission 
Hospital         FaciHties         Finance         Act, 
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G.  S.   131-140,  G.  S.   131-158 

Requested  by:  Mr.  James  W.  Keel,  Jr. 

Nash  County  Attorney 

Question:  Is  a  building  and  the  land  upon  which  it 

is  situated  owned  by  a  nonprofit  medical 
development  authority  and  leased  by  the 
authority  in  its  entirety  to  private 
practitioner  doctors  as  office  space  subject 
to  ad  valorem  taxes? 

Conclusion:  A  building  and  the  land  upon  which  it  is 

situated  owned  by  a  nonprofit  medical 
development  authority  and  leased  by  the 
authority  in  its  entirety  to  private 
practitioner  doctors  as  office  space  is 
subject  to  ad  valorem  taxes. 

G.  S.  105-278,  relating  to  real  property  exempt  from  ad  valorem 
taxes,  provides  that  certain  enumerated  property  "and  no  other" 
shall  be  exempt  from  taxation.  Subsections  (6)  and  (10)  of  this 
statute,  which  appear  to  be  the  closest  applicable  subsections, 
provide  that  real  property  which  is  held  or  owned  by  any  benevolent 
or  charitable  association,  or  by  hospitals  organized  and  operated  as 
nonstock,  nonprofit,  charitable  institutions,  shall  be  exempt, 
provided  in  case  of  subsection  (6)  that  the  property  is  used 
exclusively  for  lodge  purposes  or  for  the  purposes  for  which  the 
association  was  organized  and  in  the  case  of  subsection  (10),  the 
property  is   "actually  used  for  hospital  purposes". 

The  North  Carolina  Supreme  Court  has  held  with  regard  to  the 
exemption  of  property  held  for  charitable  purposes  that  the 
exemption  is  not  apphcable  to  all  property  owned  by  charitable 
organizations,  but  only  to  property  held  for  charitable  purposes, 
the  premise  being  that  property  held  for  such  purposes  is  supposed 
to  be  withdrawn  from  the  competitive  field  of  commercial  activity 
and  when  it  is  thrust  into  the  business  life  of  the  community,  it 
loses  its  sheltered  place.  Sparrow  v.  Beaufort  County, 
221  N.  C.  222,  19  S.  E.  2d  861.  Thus,  where  property  owned  or 
held  by  a  hospital  or  charitable  institution  is  leased  or  rented  to 
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doctors  as  private  practitioners,  it  is  used  for  commercial  purposes 
and  there  is  no  autliority  for  exempting  such  property  from  taxation. 
Attorney  General  Opinion  of  March  23,  1966,  and  Attorney 
General  Opinion  of  May  5,   1971,  41   N.C.A.G.  No.  2,  347. 

The  provisions  of  Article  16  of  Chapter  131  of  the  General 
Statutes,  known  as  the  "North  CaroHna  Medical  Care  Commission 
Hospital  Facilities  Finance  Act",  including  section  131-140(4) 
defining  "hospital  facihties"  to  include  "office  facihties  for  hospital 
staff  members  and  physicians",  are  not  determinative  since  the  tax 
exemption  provided  in  section  131-158  relates  only  to  property 
owned  by  the  North  Carohna  Medical  Care  Commission  under  the 
provisions  of  this  Article.  G.  S.   131-140(2). 

Robert  Morgan,  Attorney  General 

I.  Beverly  Lake, 

Assistant  Attorney  General 


22  October   1971 
Subject: 

Requested  by: 
Questions: 


Taxation;       GasoHne 
Redevelopment 
G.  S.   105-446.1 


Tax;       Refunds; 
Commissions; 


Mr.  Luther  J.  Britt,  Jr. 
Lumberton  City  Attorney 

(1)  Can  the  Lumberton  Redevelopment 
Commission  purchase  gasoline  from  the 
City  of  Lumberton? 

(2)  Would  the  Lumberton  Redevelopment 
Commission  be  entitled  to  a  refund  from 
the  City  of  Lumberton  of  monies  refunded 
to  the  City  by  the  State  representing 
gallons  of  gas  sold  by  the  City  to  the 
Commission? 
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[Conclusions:  (1)      The      Lumberton      Redevelopment 

Commission  may  purchase  gasoline  from 
the  City  of  Lumberton. 

(2)  No.  The  City  may  not  claim  a  refund 
J    :  for  gasoline  purchased  by  it  and  sold  to 

the  Commission.  The  Commission,  on  the 
other  hand,  would  claim  its  refund  directly 
from  the  State. 

Inquiry  has  been  made  by  the  Lumberton  Redevelopment 
Commission  as  to  whether  it  may  purchase  gasohne  which  is  subject 
to  the  North  Carolina  gasoline  tax  from  the  City  of  Lumberton. 
It  goes  without  saying  that  the  City  of  Lumberton  is  a  municipal 
corporation,  and  it  appears  to  be  estabHshed  that  the  Lumberton 
Redevelopment  Commission  is  likewise  a  municipal  corporation.  For 
example,  G.  S.  160-456(5)  defines  "redevelopment  commission"  to 
be  a  "pubhc  body  and  a  body  corporate  and  pohtic".  In  addition 
in  Redevelopment  Commission  v.  Guilford  County,  (1968) 
274  N.  C.  585,  164  S.  E.  2d  467,  the  Supreme  Court  of  North 
Carohna  found  that  a  redevelopment  commission  is  a  municipal 
corporation  for  the  purpose  of  tax  exemption.  The  Court  of  Appeals 
had  earlier  reached  the  same  conclusion  in  the  same  case,  reported 
in  1  N.  C.  App.  513,  162  S.  E.  2d  108.  We  perceive  no  reason 
why  one  municipal  corporation  may  not  sell  gasoline  to  another 
municipal  corporation,  if  it  chooses  to  do  so.  Therefore,  we  advise 
that  the  Lumberton  Redevelopment  Commission  may  purchase 
gasoline  from  the  City  of  Lumberton,  but  that  the  City  of 
Lumberton  is  not  obliged  to  sell  gasohne  to  the  Lumberton 
Redevelopment  Commission. 

In  addition,  inquiry  has  been  made  as  to  whether  the  Lumberton 
Redevelopment  Commission  would  be  entitled  to  receive  that 
portion  of  a  refund  which  may  be  made  to  the  City  of  Lumberton 
which  represents  gallons  of  gasoline  which  may  be  sold  by  the  City 
j  of  Lumberton  to  the  Redevelopment  Commission.  G.  S.  105-446.1 
provides  in  substance  that  the  State  Highway  Commission,  counties 
and  municipal  corporations  shall  be  entitled  to  be  reimbursed  at 
the  rate  of  eight  cents  (8  cents)  per  gallon  of  the  tax  levied  by 
G.  S.  105-434  upon  the  filing  of  a  statement  with  the  Commissioner 
of  Revenue  sworn  to  by  the  appropriate  office  of  the  entity  claiming 
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reimbursement,  and  "showing  the  number  of  gallons  of  fuel  \ 
purchased  and  used"  by  that  entity  and  that  such  claims  for  refund 
shall  be  filed  quarterly  and  "shall  cover  only  the  motor  fuel  so  used 
during  the  quarterly  period  immediately  preceding  the  month  in 
which  such  application  is  filed".  Therefore,  it  is  apparent  from  the 
refund  provision  of  the  statute  that  the  refund  is  tied  not  merely 
to  the  number  of  gallons  purchased,  but  is  also  tied  to  the  number 
of  gallons  used  by  the  entity  claiming  the  refund.  This  leads  to 
the  conclusion  that  if  the  City  should  sell  gasoline  to  the 
Redevelopment  Commission,  then  the  City  has  not  used  those 
gallons  of  gasoline  in  the  sense  that  that  word  is  used  in  the  statute, 
and  therefore  the  City  would  not  be  entitled  to  claim  a  refund 
representing  the  gallons  of  gasoline  sold  to  the  Redevelopment 
Commission.  That  being  the  case,  the  Redevelopment  Commission 
would  be  entitled  to  no  refund  from  the  City.  On  the  other  hand, 
it  would  appear  that  the  Redevelopment  Commission,  also  being!; 
a  municipal  corporation,  could  file  a  claim  for  refund  showing  the; 
number  of  gallons  of  fuel  which  it  purchased  and  used,  as  required 
by  the  statute,  and  thus  be  entitled  to  a  refund  directly  from  the 
Commissioner  of  Revenue.  In  this  way,  the  refund  is  made  to  the 
user,  as  the  refund  statute  apparently  intends  that  it  should  be. 

-    Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
'  f  '        Assistant  Attorney  General 

George  W.  Boylan, 
Associate  Attorney 


22  October  1971 
Subject: 

Requested  by: 
Question: 


Courts,  Juveniles;  Detention  of  Delinquent 
or  Undisciplined  Children  Prior  to  Hearing 

Honorable  Gilbert  H,  Burnett 
Chief  District  Court  Judge 
5th  Judicial  District 

Must    bond    be    set    for    delinquent    or 
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undisciplined  children  to  assure  their 
appearance  in  court,  or  can  they  be  held 
in  jail  without  privilege  of  bond? 

:^onclusion:  Where    the    court    determines    that    it    is 

necessary  that  a  child  be  detained  in  secure 
custody  prior  to  a  juvenile  hearing,  the 
child  may  be  held  in  jail,  separate  from 
adults,  without  privilege  of  bond,  so  long 
as  the  provisions  of  G,  S.  7A-286(3)  and 
G.  S.   110-24  are  complied  with. 


W 


cr.  S.  7A-286(3)  provides  for  this  type  of  custody  in  cases  of 
hildren  alleged  to  be  delinquent  or  undisciplined,  restricting  its 
authorization  to  instances  where  no  juvenile  detention  homes  are 
,  available  for  this  purpose  and  limiting  the  pre-hearing  detention  to 
;  a  maximum  period  of  five  days.  Complete  separation  of  the  children 
ijfrom  adult  prisoners  is  required  and  any  contact  with  adult  prisoners 
lis  unequivocally  proscribed  by  G.  S.  110-24.  Absent  from  the 
pertinent  statutes  is  any  provision  for  entitlement  to  release  on  bond 
from  this  pre-hearing  detention.  G.  S.  7A-277  makes  it  clear  that 
the  procedures  prescribed  by  Article  23  are  designed  to  provide  a 
simple  judicial  process  whereby  the  district  court  can  execute 
juvenile  jurisdiction  calculated  to  ensure  the  protection,  treatment, 
rehabilitation  or  correction  which  is  appropriate  in  relation  to  the 
needs  of  the  child  and  the  best  interests  of  the  State.  Article  23 
in  its  entirety  very  aptly  is  based  upon  a  recognition  that  the  power 
of  the  State  to  control  the  conduct  of  children  reaches  beyond  the 
scope  of  its  authority  over  adults.  Further,  inasmuch  as  the  statutes 
in  question  deal  with  delinquent  children  as  awards  of  the  State 
rather  than  as  criminals,  precedents  dealing  with  entitlement  of  the 
latter  type  individuals  to  pre-trial  release  on  bail  or  bond  are  not 
controlling.  In  re  Burrus,  275  N.  C.  517,  and  cases  cited  therein; 
In  re  Martin,  9  N.C.  App.  576. 

Since  the  court  vested  with  juvenile  jurisdiction  is  under  a  duty 
to  control  children  subject  to  its  jurisdiction  in  such  a  manner  as 
will  be  conducive  to  the  welfare  of  the  child  and  the  best  interest 
of  the  State,  the  absolute  requirement  for  release  on  bond  prior 
to  the  hearing  would  be  incompatible  with  the  purpose  of  these 
statutes.  In  short,  G.  S.  7A-286(3)  and  G.  S.   110-24  provide  the 
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court  with  a  means  of  fulfilling  its  responsibility  to  effect 
appropriate  control  of  children  subject  to  its  jurisdiction  by 
permitting  pre-hearing  detention  without  bond  where  such  is 
necessary  to  secure  custody  of  the  child  involved. 

One  cautionary  note  is  in  order  regarding  cases  involving  childreni 
who  have  reached  their  fourteenth  birthday  and  are  alleged  to  have 
committed  a  felony.  G.  S.  7A-280  authorizes  the  judge,  where 
appropriate  and  after  a  finding  of  probable  cause,  to  transfer  a  case 
of  this  nature  to  the  superior  court  division  for  trial  as  in  the  case 
of  an  adult.  In  this  type  of  situation  where  a  child  is  bound  over 
to  the  superior  court  division  for  trial,  he  has  the  same  right  to 
pre-trial  release  on  bond  or  otherwise,  as  appropriate 
(G.  S.  15-103.1),  as  in  the  case  of  any  other  defendant  in  a  criminal 
case. 


Robert  Morgan, 
Attorney  General 


28  October  1971 
Subject: 

Requested  by: 
Question: 


Conclusion : 


Taxation;  Ad  Valorem;  Tax  Collectors; 
Appointment  of  Tax  Collectors;  Effect  off 
Local  Acts;  G.  S.  105-349  andJ 
G.  S.   105-395(c) 

Mr.  Warren  H.  Pritchard 
Mitchell  County  Commissioner 

Does  G.  S.  105-349,  which  provides  a- 
method  for  the  selection  of  tax  collectors, 
affect  the  manner  of  selection  of  a  tax* 
collector  in  a  county  that  has  a  local  lawi 
which  provides  for  the  election  on 
appointment  of  the  tax  collector? 


G.  S.   105-349,  which  provides  a  method 
for  the  selection  of  tax  collectors,  does  not 

-589- 


repeal  or  affect  the  manner  of  selection  of 
a  tax  collector  in  a  county  that  has  a  local 
law  which  provides  for  the  election  or 
appointment  of  the  tax  collector. 

le  popular  election  of  the  Mitchell  County  tax  collector  is  provided 
the  1967  Session  Laws,  c.  973,  sec.  7.  G.  S.   105-395  provides: 

"(c)  It  is  the  intent  of  the  General  Assembly  to  make 
the  provisions  of  this  Subchapter  (being 
G.  S.  105-291  through  105-395,  inclusive)  uniformly 
applicable  throughout  the  State,  and  to  assure  this 
objective  all  laws  and  clauses  of  laws,  including  private 
and  local  acts  (except  local  acts  relating  to  the 
selection  of  tax  collectors),  in  conflict  with  the 
provisions  of  this  Subchapter  shall,  as  of 
July  1,  1971,  be  and  are  hereby  repealed.  As  used 
in  this  section,  the  term  'local  acts'  means  any  acts 
of  the  General  Assembly  that  apply  to  one  or  more 
counties  by  name,  to  one  or  more  municipahties  by 
name,  or  to  all  municipahties  within  one  or  more 
named  counties." 

G.  S.  1 05-395 (c)  expressly  excepts  local  acts  relating  to  the 
selection  of  tax  collectors  from  repeal.  Consequently,  counties  which 
have  a  local  law  providing  for  the  selection  of  their  tax  collectors 
by  election  or  appointment  should  continue  to  select  their  tax 
collectors  pursuant  to  the  provisions  of  the  particular  local  law. 

Robert  Morgan,  Attorney  General 
Ronald  M.  Price, 
Associate  Attorney 


28  October   1971 

Subject:  State    Departments,    Institutions    and    Agencies; 

'         Mental  Health;  Consent  for  Medical  Treatment; 

Provisions        of       G.   S.    110-20.1        Regarding 

-590- 


Exhibition  of  Certain  Children  and  Television 
Coverage 

Requested  by:        Mr.  S.  S.  Haney 

Medical  Service  Administrator 

Questions:  (1)    Does    G.  S.   110-20.1    prohibit    audio-  and 

exhibitive-type  treatment  now  used  by  the 
Children's  Unit,  Cherry  Hospital,  in  the  treatment 
of  children  under  18  years  of  age  who  are 
mentally  ill,  menally  retarded,  or  who  present  the 
appearance  of  having  deformities  or  unnatural 
physical  formations  or  developments? 

(2)  Does    G.  S.   110-20.1     prohibit    television! 
coverage  of  the  activities  of  these  children? 

(3)  Are  the  forms  presently  being  used  to  secure: 
parental    consent    for    athletic    and    field    trip^ 
activities    of   the    children    and    for   recordings, 
photographs    and    video    tapes    of   the   children 
necessary  and  appropriate? 

Conclusions:  (1)  G.  S.   110-20.1  does  not  prohibit  legitimate': 

I  exhibitive-type     programs     developed     by     the: 

Children's  Unit  for  the  treatment  of  the  children. 

(2)  G.  S.  110-20.1  does  not  prohibit  television 
coverage  of  these  children  which  will  be  of  public 
or  general  benefit. 

(3)  Use  of  the  consent  forms  for  the  integral, 
accepted  methods  of  treatment  is  not  required  i: 
but  is  desirable. 

(1)  and  (2):  G.  S.  1 10-20.1  contains  prohibitions  against  public  and 
private  exhibitions  of  children  under  the  age  of  18  years  who  are 
mentally  ill  or  mentally  retarded  or  who  present  the  appearance  j 
of  having  deformities  or  unnatural  physical  formations  or 
developments.  However,  subparagraph  (d)  of  this  section  specifically 
exempts   a    "federal.   State,   county   or  municipal  government,  or 
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)olitical  subdivision  or  agency  thereof"  from  the  prohibitions  just 
listed.  The  same  subparagraph  also  provides  that  the  section  is  not 
ipphcable  to  "the  transmission  of  an  image  by  television  by  a  duly 
licensed  television  station."  Thus,  G.  S.  110-20.1  does  not,  in  and 
of  itself,  place  any  restraint  upon  the  Children's  Unit  in  developing 
legitimate  exhibitive-type  programs  or  in  the  television  coverage  of 
activities  which  will  be  of  pubhc  or  general  benefit. 

(30:  The  principal  parts  of  the  two  consent  forms  presently  being 
used  by  the  Children's  Unit  of  Cherry  Hospital  are  as  follows: 

First  Form 

"I  give  my  permission  for to  participate 

in  any  on  or  off  campus  activities,  including  swimming, 
which  are  deemed  by  the  Unit's  Staff  as  therapeutic 
and  educational." 

Second  Form 

"It  is  essential  that  information  be  collected  on  the 
individual  child  in  order  to  provide  a  meaningful  care 
and  treatment  program  for  him.  It  has  been  found  that 
tape  recordings,  still  and  motion  photography  and 
videotapes  are  effective  aids  for  collecting  needed 
information.  When  such  recordings  are  made  the 
material  may  be  used  for  educational  and  training 
purposes;  however,  in  no  case  will  the  child's  name 
be  included  or  released. 

"I  give  my  permission  for to  be  included 

in  this  program." 

If  the  activities  described  in  the  consent  forms  are  integral,  accepted 
parts  of  the  treatment  program  for  the  particular  child,  there  is  no 
legal  requirement  for  execution  of  these  forms  prior  to  or  as 
authorization  for  the  treatment  of  the  patient.  Assuming  that  these 
programs  are  properly  monitored,  the  absence  of  any  real  possibility 
of  identifiable  physical  or  mental  injury  resulting  from  them 
distinguishes  them  from  situations  (such  as  those  involving  surgery 
or  administration  of  medicine  with  a  high  risk  potential)  where  the 
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consent  for  treatment  from  a  responsible  adult  is  highly  desirable 
if  not  absolutely  necessary.  The  only  foreseeable  problem  areas  '" 
would  arise  from  negligence  of  Children's  Unit  personnel  on  the  • 
field  trips  or  from  unjustified  invasion  of  privacy  in  the 
exhibitive-type  program.  Referring  to  the  field  trip  consent  form, 
execution  of  it  will  not  relieve  Children's  Unit  personnel  from 
liability  for  negligent  actions  by  them  which  are  the  proximate  cause 
of  injury  to  a  child  under  their  care.  This  is  true  since,  as  a  general 
principle  of  law,  consent  to  treatment  will  not  serve  to  exculpate 
the  hospital  employees  from  their  duty  to  use  due  care.  As  to  the 
other  consent  form,  if  use  of  the  recordings,  video  tapes,  etc.,  is 
actually  hmited  to  the  purposes  now  stated  in  the  consent  form, 
and  the  anonymity  of  the  children  is  preserved,  there  appears  to 
be  no  fair  risk  that  Children's  Unit  personnel  could  be  held  hable  ; 
for  an  unjustified  invasion  of  privacy. 

Nevertheless,  securing  the  signatures  of  responsible  adults  to  these  ' 
two    consent    forms    does    record    the    fact   that   there   is   mutual 
understanding  at  the  outset  of  the  treatment  and  all  details  thereof  | 
by    all    the    parties.    As    a    result,   later  recriminations,   claims   of 
misunderstanding,  and  legal  actions  (regardless  of  their  merit)  may  ( 
well  be  avoided.  Therefore,  it  appears  that  continued  use  of  these  \ 
forms  is   advisable   although   not   required.   The   forms  with  their 
present  wording  are  adequate  for  these  purposes. 


28  October   1971 
Subject: 


Requested  by: 


Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


Social  Services;  Aid  to  Famihes  with 
Dependent  Children;  Payments  on  Behalf 
of  Persons  Who  Are  Over  Eighteen  Years 
of  Age  and  Who  Are  Undergoing  a  Course 
of  Study  or  Training 

Mr.  Chfton  M.  Craig 
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Question; 


Conclusion: 


Commissioner 

State  Department  of  Social  Services 

Chapter  585  of  the  Session  Laws  of  1971 
lowers  the  age  of  majority  from  21  years 
to  18  years,  and  Chapter  1231  of  the 
Session  Laws  of  1971  changes  the 
definition  of  "dependent  child"  found  in 
G.  S.  108-24  so  as  to  include  therein  only 
persons  under  18  years  of  age.  What  effect, 
if  any,  do  these  Session  Laws  have  upon 
provisions  of  law  found  in  G.  S.  108-39(2) 
providing  for  Aid  to  Families  With 
Dependent  Children  payments  on  behalf  of 
persons  who  are  over  1 8  years  old  and  who 
are  engaged  in  a  course  of  study  or 
training? 

Chapter  585  and  Chapter  1231  of  the 
Session  Laws  of  1971  leave  in  effect  the 
previously  existing  provisions  of 
G.  S.  108-39(2)  requiring  Aid  to  Famihes 
with  Dependent  Children  payments  on 
behalf  of  persons  who  are  under  21  years 
of  age,  who  meet  the  requirements  of 
G.  S.  108-39(2)  pertaining  to  payments 
on  behalf  of  dependent  children  pursuing 
a  course  of  study  or  training  as  described 
therein. 


The  statutes  primarily  involved  in  this  inquiry  are  G.  S.  108-24  and 
G.  S.  108-39.  As  amended  in  1971,  G.  S.  108-24  provides  in 
pertinent  part  that  "as  used  in  Article  2  .  .  .(3)'dependent  child' 
is  a  person   18  years  of  age." 

G,  S.   108-39  is,  in  pertinent  part,  as  follows: 

''Limitations  on  eligibility.  -  (a)  No  assistance  shall 
be  granted  to  any  dependent  child  who: 

...     (2)    Has    passed    his    eighteenth 
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birthday  unless  he  is  regularly  attending 
and  successfully  pursuing  (i)  a  course  of 
study  leading  to  a  high  school  diploma 
or  its  equivalent,  (ii)  a  course  of  study 
•  at  the  college  level,  or  (iii)  a  course  of 

vocational  or  technical  training  designed 
to  fit  him  for  gainful  employment." 

The  conclusion  stated  above  is  based  upon  the  fact  that  the  General 
Assembly  did  not  specify  G.  S.  108-39(2)  as  being  repealed,  and 
the  conclusion  is  further  based  upon  statutes  and  North  Carolina 
Supreme  Court  decisions  as  hereinafter  set  out. 

G.  S.   108-51   is  as  follows: 

''Acceptance  of  grants-in-aid.  ~  The  State  Department 
of  Social  Services  is  hereby  authorized  to  accept  all 
grants-in-aid  for  the  programs  of  public  assistance 
established  under  this  article  v^hich  may  be  available 
to  the  State  by  the  federal  government  under  the 
Social  Security  Act.  The  provisions  of  this  article  shall 
be  liberally  construed  in  order  that  the  State  and  its 
citizens  may  benefit  fully  from  such  grants-in-aid." 

Section  406(a)  of  the  Social  Security  Act  provides,  in  pertinent  part, 
the  following: 

"The  term  'dependent  child'  means  a  needy  child.  .  . 
(2)  who  is  (A)  under  the  age  of  18  or  (B)  under  the 
age  of  21  and  ...  a  student  regularly  attending  a 
school,  college,  or  university,  or  regularly  attending  a 
course  of  vocational  or  technical  training  designed  to 
fit  him  for  gainful  employment." 

It  is  deemed  significant  that  if  one  substitutes  for  the  words 
"dependent  child"  in  G.  S.  108-39  the  words  "person  under  18 
years  of  age",  then  G.  S.   108-39  reads  in  pertinent  part  as  follows: 

"No  assistance  shall  be  granted  to  any  person  under 
18  years  of  age  who:.  .  .(2)  has  passed  his  eighteenth 
birthday.   ..." 
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Concerning  the  meaningless  result  that  would  follow  if  G.  S.  108-39 
is  to  be  read  as  indicated  immediately  above,  it  appears  that  the 
lease  of  Bank  v.  Loven,  172  N.  C.  666,  is  relevant.  In  that  case 
'the   court  said: 

"Again  the  General  Assembly  is  presumed  to  have 
acted  advisedly  and  with  a  knowledge  of  the  meaning 
of  language  and  of  existing  law.  .  .  ,  and  it  will  never 
be  assumed,  if  any  other  conclusion  is  permissible,  that 
it  has  done  a  vain  and   foolish  thing.   ..." 

Finally,  in  State  v.  Massey,  103  N.  C.  356,  the  court  quoted  a  rule 
as  follows: 

"If  a  later  statute  is  irreconcilably  inconsistent  in  its 
terms  with  one  previously  enacted,  it  operates  to 
repeal  the  older  statute  so  far  as  such  repugnancy 
extends  by  implication  but  when  any  fair  construction 
will  reconcile  a  seeming  repugnance,  it  must  be 
adopted." 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


28  October   1971 
Subject: 

Requested  by: 
Question: 


Motor  Vehicles;  Drivers'  Licenses; 
Restricted  Driving  Privileges; 

G.   S.   20-179(b)(l) 

Lt.  O.  H.  Page 

Wilson  Police   Department 

Are  the  requirements  of  G.  S.  20-7(1)  and 
(m),  G.  S.  20-1  Kb)  and  G  S.  20-12 
requiring  a  hcensed  operator  or  chauffeur 
to    occupy    the    seat    beside    an   operator 
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V      ''  holding    a    learner's    permit    met    if    the 

Ucensed  operator  or  chauffeur  holds  a 
restricted  driving  permit  issued  pursuant  to 
the  provisions  of  G.  S.  20-1 79(b)(1)? 

Conclusion:  Yes,  if  the  holder  of  the  restricted  driving 

permit  is  within  the  restrictions  noted  in 
the  judgment  granting  restricted  driving 
privileges  and  the  person  holding  the 
learner's  permit  is  a  member  of  his  family. 

The  restricted  driving  permit  is  allowed  in  the  discretion  of  the  trial 
judge  under  G.  S.  20-1 79(b)(1)  which  states,  in  part: 

"Upon  a  first  conviction  only,  the  trial  judge  may 
when  feasible  allow  a  limited  driving  privilege  or 
Ucense  to  the  person  convicted  for  proper  purposes 
reasonably  connected  with  the  health,  education  and 
welfare  of  the  person  convicted  and  his  family.  .  .  . 
Such  permit  shall  constitute  a  vaHd  license  to  operate 
motor  vehicles  upon  the  streets  and  highways  of  this 
or  any  other  state  in  accordance  with  the  restrictions 
noted  thereon  and  shall  be  subject  to  all  provisions 
of  law  relating  to  operator's  or  chauffeur's  license,  not 
by  their  nature,  rendered  inappHcable." 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


28  October   1971         ^ 

Subject:  Education;    Sale    or  Lease   by   County   or  City 

Board  of  Education  of  Abandoned  Real  Property 
to  a  Municipahty;  G.  S.   160-61.2 

Requested  by:        Mr.  James  B.  Garland 
Attorney 
Gaston  County  Board  of  Education 
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luestions:  (1)  May  the  Gaston  County  Board  of  Education 

(Board)  lease  for  a  term  in  excess  of  one  year 
to  the  City  of  Gastonia  (City)  real  property 
owned  by  the  Board  which  is  unnecessary  and 
undesirable  for  school  purposes? 

(2)  If  such  a  lease  in  excess  of  one  year  is  valid, 
may  the  lease  be  without  consideration  or  for  a 
nominal  amount  such  as  $1.00  per  year? 

^Conclusions:  (1)  The  Board  may,  pursuant  to  G.  S.   160-61.2, 

lease  to  the  City  any  interest  in  real  property 
which  the  Board  may  own  for  a  period  in  excess 
of  one  year. 

(2)  In  order  for  such  a  lease  to  be  valid,  the 
consideration  must  be  a  reasonable  consideration. 
The  Board  must  take  into  account  the  value  of 
the  property  being  leased  in  the  same  manner  as 
if  it  were  leasing  the  property  to  a  private 
individual  or  a  private  corporation. 

G.  S.  160-61.2  (Cum.  Supp.  1969)  provides  in  part  that  "(a)ny 
governmental  unit  may,  upon  such  terms  and  conditions  as  it  deems 
wise,  exchange  with,  lease  to,  lease  from,  sell  to,  purchase  from 
or  enter  into  agreements  regarding  the  joint  use  by,  any  other 
governmental  unit  of  any  interest  in  real  property  which  it  may 
own."  The  statute  defines  "governmental  unit"  to  include  a 
municipality  and  a  board  of  education  of  a  school  administrative 
unit.  This  statute  provides  further  in  subsection  (c)  thereof  that  a 
pubHc  hearing  on  the  proposed  action  must  be  held  and  that  notice 
of  at  least  fifteen  (15)  days  must  be  given  prior  to  the  hearing. 

The  purpose  of  G.  S.  160-61.2  is  to  allow  governmental  units  more 
latitude  in  selling,  exchanging,  or  leasing  property  between  the  units. 

Even  with  express  legislative  sanction,  a  governmental  agency  has 
no  power  to  make  an  absolute  grant  to  any  other  governmental 
agency  of  any  real  property  not  required  for  other  purposes  without 
adequate  consideration.  Brumley  v.  Baxter,  225  N.  C.  691, 
36  S.  E.  2d  281;  Norton  v.  Redevelopment  Commission  of  High 
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Point,  262  N.  C.  306,  137  S.  E.  2d  115.  Therefore,  in  the  sale 
or  lease  of  property  between  governmental  units,  even  though 
G.  S.  160-61.2  speaks  in  terms  of  "upon  such  terms  and  conditions 
as  it  deems  wise",  past  decisions  of  the  Supreme  Court  of  North 
CaroHna  require  adequate  consideration  in  keeping  with  the  value 
of  the  property  on  the  open  market. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
Deputy  Attorney  General 


1  November  1971 
Subject: 


Social  Services;  Adoption  of  Minors;  Effect 
of  Statutory  Change  in  Definition  of  a 
Minor 


Requested  by: 


Miss  Peggy  L.  Patterson 
Supervisor  of  Adoptions 
N.  C.  Department  of  Social  Services 


Question : 


In  view  of  the  changes  made  during  the 
1971  session  of  the  Legislature  relative  to 
the  age  of  majority,  are  adoption 
proceedings  vahd  on  a  person  between  18 
and  2 1  years  of  age  if  they  were  instituted 
prior  to  July  5,  1971,  and  the  proceedings 
followed  those  prescribed  for  the  adoption 
of  a  minor,  but  the  final  order  was  entered 
on  a  date  after  July  5,   1971? 


Conclusion : 


Adoption  proceedings  instituted  prior  to 
July  5,  1971,  involving  a  person  between 
18  and  21  years  of  age  on  the  date  of 
institution,  which  follow  proceedings 
prescribed  for  minors,  are  valid 
notwithstanding  the  fact  that  the  final 
order  was  not  issued  until  after 
July  5,  1971. 
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As  originally  enacted,  Chapter  48  of  the  General  Statutes  provided 
for  two  different  types  of  adoption  proceedings,  one  applicable  to 
jminors  (G.  S.  48-3  through  G.  S.  48-35),  and  a  simpler,  shorter 
proceeding  which  is  appropriate  when  the  person  to  be  adopted  is 
over  21  years  of  age  (G.  S.  48-36).  During  the  1971  session,  the 
jGeneral  Assembly  provided  that,  as  of  July  5,  1971,  in  this  State 
a  minor  is  any  person  who  has  not  reached  18  years  of  age 
(G.  S.  48A-1  and  G.  S.  48A-2).  Effective  July  21,  1971, 
G.  S.  48-36  was  amended  to  apply  to  persons  over  18  years  of 
age  rather  than  those  over  21   years  of  age. 

The  situation  leading  up  to  the  present  inquiry  actually  involves 
two  individuals  who  were  18  and  19  years  old,  respectively,  when 
petitions  to  adopt  them  were  filed  on  November  12,  1970.  The 
ensuing  proceedings  comphed  with  the  statute  governing  adoption 
of  minors  but  the  final  orders  were  not  issued  until  August  3,   1971. 

Thus,  it  appears  that  the  adoption  proceedings  with  which  we  are 
concerned  were  correctly  instituted  under  the  appropriate  sections 
governing  minors.  The  problem  only  arises  by  virtue  of  the  fact 
that  they  were  processed  to  fruition  in  accordance  with  the  same 
sections  under  which  they  were  instituted,  notwithstanding  the 
statutory  changes  regarding  age  applicablility  effective  during  the 
month  prior  to  issuance  of  the  final  orders  of  adoption.  This 
situation  is  further  complicated  by  virtue  of  the  verbiage  of 
G.  S.  48-36  which,  as  now  amended  and  with  certain  exceptions 
not  pertinent  here,  provides  that: 

"...The  provisions  of  this  chapter  which  are  not  a  part 
of  this  section  shall  not  apply  to  the  adoption  of 
persons  who  are  more  than   18  years  of  age." 

It  is  a  general  principle  of  law  that  statutes  operate  prospectively 
rather  than  retrospectively  unless  there  is  a  clear  indication  of 
legislative  intent  to  the  contrary.  Waddill  v.  Masten,  172  N.  C.  583. 
This  is  particularly  true  where  a  contrary  interpretation  would  divest 
a  court  of  jurisdiction  which  has  already  attached  to  a  pending  case 
or  where  it  would  deprive  a  party  of  rights  which  have  already 
accrued.  Merwin  v.  Ballard,  66  N.  C.  398;  State  v.  Pridgen, 
151  N.  C.  651;  Elizabeth  City  v.  Commissioners,  146  N.  C.  539; 
State  V.  Littlefleld,  93  N.  C.  614;  Mann  v.  Allen,  171   N.  C.  219. 
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In  fact,  even  in  situations  where  the  words  of  the  legislature  may  i 
be  broad  enough  in  a  Uteral  sense  to  apply  retrospectively  to  existing 
cases  "...they  must  yet  be  construed  as  appH cable  only  to  cases  that 
may  hereafter  arise,  unless  a  contrary  intention  is  unequivocally 
expressed  therein."  See  State  v.  Pridgen,  supra,  quoting  with 
approbation  the  language  of  Justice  Ashe  in  State  v.  Little  field, 
supra. 

Absent  from  the  amending  legislation  involved  here  is  any  language 
indicating  that  retrospective  effect  was  intended.  To  the  contrary, 
though  not  controlling  of  the  present  problem,  but  still  indicative 
of  the  underlying  legislative  purpose,  Section  3  of  House  Bill  1580 
(the  act  which  amended  G.  S.  48-36  as  well  as  various  other 
statutes)  specifically  precludes  retrospective  effect  of  its  amendatory 
provisions  with  regard  to  tolHng  the  statute  of  limitations  in  cases 
of  minors  or  shortening  the  periods  permitted  for  disaffirmance  of 
minors*  contracts. 

Consistently  and  traditionally,  the  legislative  poUcy  with  respect  to 
adoptions  has  been  one  calculated  to  avoid  any  later  unjustified 
disturbance  of  the  relationship  which  has  been  established  by  the 
adoption  proceeding  (G.  S.  48-1).  In  keeping  with  this  policy, 
abihty  of  any  person  to  question  the  validity  of  an  adoption 
proceeding  by  reason  of  procedural,  jurisdictional,  or  other  defect 
or  irregularity  is  severely  curtailed  (G.  S.  48-28).  Therefore,  the 
determination  that  the  adoption  proceedings  herein  questioned  are 
valid  is  certainly  consistent  with  this  legislative  policy  and  is  virtually 
mandated  by  it. 

As  a  practical  matter,  worthy  of  passing  note  is  the  time  delay 
automatically  devolving  from  the  provisions  of  G.  S.  48-21. 
Unquestionably,  these  provisions  achieve  a  meritorious  goal  of 
averting  unfortunate  family  situations  which  might  be  created  by 
unduly  precipitate  action  in  adoption  cases.  The  other  side  of  the 
coin,  however,  is  the  fact  that  problems  such  as  the  present  one 
may  arise  without  any  dilatory  action  on  the  part  of  the  petitioners. 
Thus,  in  situations  Uke  the  present  one,  this  opinion  is  not  to  be 
interpreted  as  precluding  voluntary  discontinuation  of  pending 
adoption  proceedings  and  institution  of  the  simpler,  speedier 
procedures  authorized  by  G.  S.  48-36. 
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November  1971 


Robert  Morgan 
Attorney  General 


Subject:  State       Departments,       Institutions       & 

Agencies;  Reorganization;  Executive 
Organization  Act  of  1 97 1 ;  Continuation  of 
Statutory    Exemption    of    Certain    State 

,.  Employees  from  the  State  Personnel  Act 

I 

Requested  by:  Mr.  Claude  E.  Caldwell 

Director 
Personnel  Department 

iQuestion:  Upon    implementation    of   the   Executive 

Organization  Act  of  1971,  are  agency  heads 
heretofore  exempt  by  statute  from  the 
State  Personnel  Act  who  are  appointed  by 
authorities  other  than  the  Governor  now 
subject  to  the  State  Personnel  Act  or  does 
the  exemption  continue? 

Conclusion:  Upon     transfer     under     the     Executive 

Organization  Act  of  1 97 1 ,  all  agency  heads 

J  specifically     exempted     from     the     State 

Personnel  Act  by  statute  prior  to 
implementation  of  the  Executive 
Organization  Act  of  1971  will  continue  to 
be  exempt  from  the  State  Personnel  Act. 

Chapter  126  of  the  General  Statutes,  commonly  referred  to  as  the 
State  Personnel  Act,  provides  in  G.  S.  126-5  for  certain  specific 
exemptions  of  State  employees  from  the  State  Personnel  Act. 
G.  S.  126-5  (b)  states  that  the  provisions  of  Chapter  126  of  the 
General  Statutes  "shall  not  apply  ...  to  officials  or  employees 
whose  salaries  are  fixed  by  statute  or  by  virtue  of  a  specific  statutory 
method    other   than    the  method   provided  by  this   chapter,  and 
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explicitly  pertaining  to  such  officials  or  employees."  \ 

There  are  other  specific  statutory  exemptions  of  State  employees 
from  the   State   Personnel  Act-for  example,   the  North  Carolina 
Housing  Corporation  (Chapter  122A  of  the  General  Statutes)  and 
the  State  Ports  Authority  (Article  22  of  Chapter   143  of  the  General , 
Statutes). 

Since  the  State  Personnel  Act  provides  for  specific  exemptions,  one 
of  the  mentioned  exemptions  being  "a  specific  statutory  method 
other  than  the  method  provided  by  this  Chapter",  all  State  positions 
previously  exempt  by  statute  from  the  State  Personnel  Act  will 
continue  to  be  exempt  from  the  State  Personnel  Act.  There  is  no 
provision  to  the  contrary  in  the  Executive  Organization  Act  of  1971, 
Chapter  MSA  of  the  General  Statutes. 

Robert  Morgan,  Attorney  General 
Andrew  A.  Vanore,  Jr., 
)  Deputy  Attorney  General 


3  November  1971 
Subject: 
Requested  by: 

Question: 


Jails;  Training  of  Persons  Supervising  a  Jail 

Mr.  Woodbum  C.  Williams  | 

Chief,  Jail  and  Detention  Services 
N.  C.  Department  of  Social  Services 

Is  any  part  of  G.  S.  1 53-53.5  providing  for  | 
a  program  of  training  for  personnel 
responsible  for  the  supervision  and 
administration  of  local  confinement 
facihties  repealed  by  Chapter  963  of  the 
Session  Laws  of  1971  which  creates  the 
North  Carolina  Criminal  Justice  Training 
and  Standards  Council? 


Conclusion : 


No  part  of  G.  S.   153-53.5  providing  for 
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a  program  of  training  for  personnel 
responsible  for  the  supervision  and 
administration  of  local  confinement 
facilities  is  repealed  by  Chapter  963  of  the 
Session  Laws  of  1971  which  creates  the 
North  Carolina  Criminal  Justice  Training 
and  Standards  Council. 

~  It  does  not  appear  that  G.  S.  153-53.5  and  Chapter  963  of  the 
Session  Laws  of  1971  are  in  conflict.  Although  Chapter  963  does 
include  jails  in  its  definition  of  the  words  "criminal  justice  system," 
which  words,  incidentally,  do  not  appear  elsewhere  in  Chapter  963, 
Chapter  963  does  not  include  a  specific  requirement,  as  does 
G.  S.  153-53.5,  for  the  training  of  persons  "responsible  for  the 
supervision  and  administration  of  local  confinement  facilities."  Also, 
G.  S.  153-53.5  provides  for  the  training  of  sheriffs  and  "other 
elected  or  appointed  officials,"  and  Chapter  963  excludes  from 
training  requirements  all  constitutional  officers.  The  sheriff  of  a 
county  is  a  constitutional  officer  by  virtue  of  Article  VII,  Section  2 
of  the  North  Carolina  Constitution  which  provides  in  pertinent  part 
that  "in  each  county  a  sheriff  shall  be  selected  by  the  qualified 
voters  thereof.  ..." 

In  the  case  of  Winslow  v.  Morton,  118  N.  C.  486,  at  491,  the  North 
CaroHna  Supreme  Court  said,  in  pertinent  part: 

"...the  law  does  not  favor  a  repeal  of  an  older  statute 
by  a  later  one  by  mere  impH cation... The  implication, 
in  order  to  be  operative,  must  be  necessary  and  if  it 
arises  out  of  repugnancy  between  the  two  acts  the  later 
abrogates  the  older  only  to  the  extent  that  it  is 
inconsistent  and  irreconcilable  with  it... A  law  will  not 
be  deemed  repealed  because  some  of  its  provisions  are 
repeated  in  a  subsequent  statute,  except  insofar  as  the 
latter  plainly  appears  to  have  been  intended  by  the 
Legislature  as  a  substitute." 

Hence,  the  conclusion  stated  above. 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 
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3  November  1971 


Subject:  Streets    and    Highways;    Highway    Fund; 

License  Plates,  Use  of  Funds  from  Sale  of 
Personalized  License  Plates 

Requested  by:  Mr.  John  H.  Davis 

Chief  Engineer 
State  Highway  Commission 

Question:  May  the  funds  derived  from  the  sale  of 

personaUzed  Ucense  plates  and  paid  to  the 
State  Highway  Commission  be  used  to 
research  the  cost  of  cleaning  up  highway 
litter  and  to  study  existing  laws  and  new 
laws  needed  relating  to  junk  cars, 
abandoned  structures  and  trash  dumps 
along  the  highways,  or  should  the  funds  be 
1  used  only  to  plant  trees  and  shrubs  or  other 

related  items  of  work  normally  performed 
by  our  Landscape  Department  to  beautify 
our  highways. 

Conclusion:  The  funds  should  be  used  for  landscaping 

or   beautification    projects    and    only    for 
those    studies    which    are    incidental    to 
particular    landscaping    or    beautification 
'"L  projects. 

In  a  letter  of  September  2,  1971,  the  State  Highway  Commission 
Chief  Engineer  asked  for  an  opinion  on  the  foregoing  question. 
G.  S.  20-8 1.3(c)  provides  for  the  disposition  of  revenues  derived 
from  the  sale  of  personalized  license  plates.  G.  S.  20-8 1.3(c)(2) 
provides  as  follows: 

"One  half  to  the  State  Highway  Commission  to  be 
used  solely  for  the  purpose  of  beautification  of 
highways  other  than  those  designated  as  interstate. 
Such  funds  shall  be  administered  by  the  State  Highway 
Commission  for  beautification  purposes  not 
inconsistent  with  good  landscaping  and  engineering 
principles. " 
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G.  S.  20-8 1.3(d)  provides  as  follows: 

"The  Governor's  Advisory  Committee  on 
Beautification  shall  act  in  an  advisory  capacity  to  the 
State  Highway  Commission  and  shall,  from  time  to 
time,  make  such  recommendations  to  the  State 
Highway  Commission  concerning  beautification  of 
highways  as  it  shall  deem  appropriate." 

The  Governor's  Advisory  Committee  on  Beautification  is  a 
non-statutory  commission  set  up  by  Governor  Dan  K.  Moore. 
However,  I  have  been  unable  to  find  an  executive  order  creating 
it.  In  Governor  Moore's  address  to  the  Governor's  Conference  on 
Beautification  held  in  Raleigh  on  April  8,  1966,  according  to 
Mitchell,  Addresses  and  Papers  of  Governor  Dan  K.  Moore,  the 
purpose  of  the  Advisory  Committee  on  Beautification  was  explained. 

■  "An  Advisory  Commission  on  Beautification  was  to 
be  appointed,  and  the  speaker  said  he  was  going  to 
suggest  that  it  employ  a  small  staff  to  work  on 
recommendations  for  legislation  and  funds,  on 
pubUcity,  on  coordination  of  efforts  of  state  agencies 
and  private  groups,  and  on  rendering  technical 
assistance."  Page  265. 

Subsection  (c)(2)  of  G.  S.  20-81.3  places  several  restrictions  on  the 
use  of  these  funds.  G.  S.  20-8 1.3(c)  limits  the  use  of  these  funds 
solely  for  the  purpose  of  beautification  of  highways  excluding 
interstate  highways.  "Beautify"  is  defined  by  Webster's  Third  New 
International  Dictionary  as  "to  make  beautiful:  as  to  adorn  in  order 
to  mask  or  transform  the  plain  or  unpleasant;  to  embellish,  as  plants 
and  flowers  used  to  beautify  all  pubhc  parks  and  buildings."  Another 
limitation  is  that  the  fund  shall  be  administered  for  beautification 
purposes  not  inconsistent  with  good  landscaping  and  engineering 
principles.  The  words  "solely  for  the  purpose  of  beautification" 
when  considered  in  hght  of  the  definition  of  beautify,  along  with 
the  other  hmitations  of  Subsection  (c)(2),  indicate  that  the 
Legislature  intended  that  these  funds  be  used  for  beautification 
purposes  having  a  more  immediate  result  of  adorning  or  embelHshing 
the  highways,  rather  than  for  studies  or  research. 
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The  duties  of  the  Governor's  Advisory  Committee  included  the 
making  of  recommendation  for  legislation  and  the  rendering  of 
technical  assistance  to  State  agencies.  Making  of  the  proposed  studies 
by  the  State  Highway  Commission  for  the  purpose  of  recommended 
legislation  would  involve  an  expenditure  of  these  funds  for 
duplication  of  those  activities  the  Governor's  Advisory  Commission 
on  beautification  was  set  up  to  carry  out.  Taking  into  consideration 
the  definition  of  the  word  "beautification",  the  limitations  in  the 
statute,  and  the  functions  the  Governor's  Advisory  Commission  was 
set  up  to  carry  out,  it  does  not  appear  that  the  Legislature  intended 
that  the  funds  should  be  used  to  finance  studies  for  recommended 
legislation  or  broad  studies  to  research  the  cost  of  cleaning  up  Utter 
along  the  highways.  Therefore,  it  is  the  opinion  of  this  Office  that 
these  funds  should  be  used  for  landscaping  or  beautification  projects 
on  highways  other  than  interstate.  The  use  of  the  funds  for  studies 
or  planning  should  be  limited  to  planning  in  connection  with  specific 
beautification  or  landscaping  projects.  It  should  be  noted  also  that 
the  1967  Legislature  passed  legislation  to  preserve  scenic  beauty  of 
areas  along  highways,  to  control  outdoor  advertising  and  to  control 
junkyards  along  highways.  G.  S.   136-122,  et  seq. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 


3  November  1971 
Subject: 


Intoxicating  Liquor;  Beer  and  Wine; 
Regulation  of  Sale  in  Rockingham  County; 
G.  S.  18A-33;  Chapter  1076,  Session 
Laws  of  1945;  Chapter  918,  Session  Laws 
of  1947;  G.  S.   18A-38. 


Requested  by: 
Questions:     ' 


Mr.  Albert  J.  Post 
Reidsville  City  Attorney 

(1)  Is  the  ordinance  adopted  by  the  City 
of  Reidsville  in  1943,  which  prohibits  the 
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sale  of  beer  between  the  hours  of  11:30 
p.m.  on  Saturday  and  7:00  a.m.  on 
Monday,  still  valid  so  as  to  prohibit  the  sale 
of  beer  on  Sunday  by  retail  establishments 
which  do  not  hold  "brown-bagging" 
permits? 

(2)  Is  the  ordinance  adopted  by  Reidsville 
in  1948,  pursuant  to  G.  S.  18-120,  still 
valid  so  as  to  prohibit  the  sale  of  wine  in 
the  city  in  Ught  of  the  rewrite  of  the  ABC 
laws  in  Chapter  18A  of  the  General 
Statutes? 

Conclusions:  (1)     Yes.     The     ordinance     was    enacted 

pursuant  to  the  authority  of  G.  S.  18-107, 
which  authorized  the  city  to  regulate  and 
prohibit  the  sale  of  beer  and  wine  between 
the  hours  indicated  therein.  G.  S.  18A-33 
continues  the  authority  for  cities  to 
regulate  and  prohibit  the  sale  of  beer  and 
wine,  both  fortified  and  unfortified,  from 
1:00  p.m.  on  Sunday  until  7:00  a.m.  on 
the  following  Monday,  except  in 
establishments  having  brown-bagging 
permits.  Since  the  old  ordinance  embraces 
the  hours  now  specified  in  G.  S.  18A-33, 
it  continues  to  be  vahd,  but  only  as  to 
hours  between  1:00  p.m.  on  Sunday  and 
7:00  a.m.  on  Monday,  and  only  to  retail 
estabhshments  not  having  a 

"brown-bagging"  permit.  If  the  city  desires 
to  regulate  or  prohibit  the  sale  of  wines, 
fortified  or  unfortified,  on  Sunday,  then  a 
new  ordinance  should  be  enacted  at  which 
time  the  hours  could  be  conformed  to 
those  in  G.  S.   18A-33. 

—  -  (2)  The  ordinance  is  still  vahd  with  respect 
to  unfortified  wine.  However,  if  the  county 
or  city  operates  ABC  stores,  then  the  sale 
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of  fortified  wines  in  hotels  and  restaurants 
having  a  Grade  A  rating,  and  in  drug  stores 
and  grocery  stores,  could  not  be  prohibited 
except  on  Sunday  as  authorized  in 
G.  S.   18A-33. 

A  local  law  was  enacted  in  1945,  Chapter   1076,  Session  Laws  of 
1945,  which  gave  certain  counties  and  cities  therein  the  authority 
to  regulate  or  prohibit  the  sale  of  wine.  This  act,  as  amended  by  \ 
Chapter  918,  Session  Laws  of  1947,  is  apphcable  to  Rockingham 
County  and  municipahties  therein. 

Chapter  1076,  Session  Laws  of  1945,  as  amended,  appears  in 
Chapter  18  as  Article  10.  However,  this  was  inserted  by  the  codifier 
of  statutes,  but  does  not  change  the  local  nature  of  the  act. 

Although  Chapter  18  was  repealed  as  of  October  1,  1971,  upon! 
the  enactment  of  Chapter  18A,  local  acts  were  not  repealed.  | 
G.  S.   18A-57  provides: 

"...     this     Chapter     shall    not    repeal    any    special, 

pubhc-local,  or  private  act  prohibiting  or  regulating  the 

sale    of    these    beverages    (beer,    wine    fortified    or 

unfortified)  in  any  county  of  this  State,  or  any  act 

,   !.  - '  authorizing  the  board  of  commissioners  of  any  county 

-of    this     State,     or    the    governing    body    of    any 

'^  municipahty,  in  its  discretion,  to  prohibit  the  sale  of 

■         malt  beverages  or  wine  (fortified  or  unfortified)." 

By  definition,  fortified  wines  are  alcoholic  beverages  containing  more 
than  14%  of  alcohol  by  volume.  Thus,  when  Chapter  1076  became 
effective  in  Rockingham  County  in  1947,  fortified  wines  were  not 
authorized  for  sale  in  said  County.  Therefore,  Chapter  1076  must 
have  been  referring  to  wines  having  a  lesser  alcohohc  content  as 
defined  in  G.  S.   18-64,  and  as  now  defined  in  G.  S.   18A-2(5). 

Thus,  we  conclude  that  Article  10  of  Chapter  18  (Chapter  1076, 
Session  Laws  of  1945)  is  still  valid  and  that  the  city  still  has  the 
authority  to  prohibit  the  sale  of  unfortified  wine  in  the  city. 
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3  November   1971 
Subject: 


Requested  by: 


Questions: 


Conclusions: 


Robert  Morgan,  Attorney  General 
James  F.   Bullock, 
Deputy  Attorney  General 


ABC  Act;  Board  of  Alcoholic  Control, 
Local;  Powers  With  Regard  to  Employment 
of  ABC  Officers;  Requirement  of 
Expenditure  of  Percentage  of  Total  Profits 
for  Education  and   RehabiUtation 

Mr.  Terry   R.  Hutchins 

Attorney,   Pembroke   Board   of  Alcoholic 

Control 

(1)  May  the  Pembroke  Board  of  Alcoholic 
Control  employ  one  or  more  persons  as 
ABC  officers  from  ABC  profits? 

(2)  If  the  Board  may  employ  such  officers, 
are  the  Hmitations  of  G.  S.  18A-17(14) 
applicable  to  the  Board? 

(3)  Is  the  requirement  of 
G.  S.  18A-17(14)  that  not  less  than  7%  of 
total  profits  must  be  spent  for  education 
and  rehabilitation  appHcable  to  the 
Pembroke  Board  of  Alcohohc  Control? 

(1)  The  Pembroke  Board  of  Alcoholic 
Control  may  employ  one  or  more  persons 
as  ABC  officers  from   ABC  profits. 

(2)  The  provisions  of  G.  S.  18A-17(14) 
are  applicable  to  the  Board  except  as  those 
provisions  may  be  hmited  or  expanded  by 
any  apphcable  local  act. 
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(3)  The  requirement  of  G.  S.  18A-17(14) 
that  not  less  than  7%  of  total  profits  must 
be  spent  for  education  and  rehabiUtation 
is  not  applicable  to  the  Pembroke  Board 
of  Alcoholic  Control  nor  to  any  other  local 
board  where  the  local  act  makes  different 
provisions  regarding  the  percentage  of 
profits  which  must  be  so  spent. 

The  revised  provisions  of  the  General  Statutes  applicable  to  this  : 
inquiry  are  in  G.  S.   18A-17  dealing  with  the  powers  of  the  various 
county  boards  of  alcoholic  control.  Subdivision  (14)  empowers  the 
county  boards: 

"(14)  To  expend  for  law  enforcement  a  sum  not  less 
than  ten  percent  (10%)  of  the  total  profits  to  be 
determined  by  quarterly  audits,  and  in  the  expenditure 
of  said  funds  to  employ  one  or  more  persons  to  be 
appointed  by  and  directly  responsible  to  the  respective 
county  boards;  the  persons  so  appointed  shall  be 
designated  county  A. B.C.  officers.  Local  A. B.C.  boards 
shall  submit  quarterly  reports  to  the  State  A. B.C. 
Board,  under  regulations  prescribed  by  said  State 
Board,  evidencing  compliance  with  provisions  of  this 
section  requiring  expenditures  for  law  enforcement. 

"In  addition,  any  county  or  municipal  board  shall 
expend  not  less  than  seven  percent  (7%)  of  its  total 
profits,  to  be  determined  by  quarterly  audits,  for 
education  on  the  excessive  use  of  alcohohc  beverages 
and  for  rehabilitation  of  alcohohcs.  Expenditures  for 
the  purposes  specified  in  this  paragraph  may  be  made, 
in  the  discretion  of  the  board,  either  for  programs 
carried  on  by  the  board  or  as  appropriations  to 
nonprofit  corporations  or  agencies  sponsoring  or 
engaging  in  such  education,  research,  or 
rehabilitation." 

G.  S.   18A-57  contains  the  savings  clause  for  local  acts  and  local 
options.   It  provides  as  follows: 
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"§18A-57.  Local  acts  and  local  option.  -  (a)  Nothing 
in  this  Chapter  shall  operate  to  repeal  any  of  the  local 
acts  of  the  General  Assembly  of  North  Carolina 
prohibiting  the  possession  or  consumption  of 
intoxicating  liquor  within  any  county,  municipahty, 
or  portion  thereof,  and  all  such  local  acts  shall 
continue  in  full  force  and  effect  and  in  concurrence 
herewith,  until  repealed  or  modified. 

"(b)  Nothing  in  this  Chapter  shall  require  a  permit 
to  be  issued  for  any  territory  where  the  sale  of  malt 
beverages  or  wine  (fortified  or  unfortified)  is 
prohibited  by  special  legislative  act  or  for  any  area 
where  the  sale  or  possesion  for  the  purpose  of  sale 
of  malt  beverages  or  wine  (fortified  or  unfortified)  is 
unlawful  as  a  result  of  a  local  option  election;  and 
this  Chapter  shall  not  repeal  any  special,  public-local, 
or  private  act  prohibiting  or  regulating  the  sale  of  these 
beverages  in  any  county  in  this  State,  or  any  act 
authorizing  the  board  of  commissioners  of  any  county 
of  this  State,  or  the  governing  body  of  any 
municipahty,  in  its  discretion,  to  prohibit  the  sale  of 
malt  beverages  or  wine  (fortified  or  unfortified)." 

The  savings  provisions  of  G.  S.  18A-57  are  primarily  directed  at 
acts  of  prohibition  or  control  of  the  sale  and  consumption  of  various 
kinds  of  intoxicating  liquors.  It  does  not  direct  itself  to  specific 
provisions  regarding  the  establishment  of  local  boards  or  various  acts 
which  deal  with  their  management,  powers  and  duties. 

Chapter  872  of  the  1971  Session  Laws  which  rewrote  the  General 
Statutes  provisions  regarding  intoxicating  Hquor  does  not  contain 
a  section  repeahng  other  local  acts. 

The  local  act  regarding  the  Pembroke  Board  of  Alcohohc  Control 
is  Chapter  405  of  the  1967  Session  Laws.  Section  6  of  that  Chapter 
provides  the  percentages  by  which  the  profits  from  the  operation 
of  the  A. B.C.  stores  will  be  spht  among  various  purposes.  This  local 
act  was  not  repealed  by  the  rewrite  of  Chapter  18  and  its 
embodiment  in  Chapter  18A  of  the  General  Statutes  and  the  local 
act  would  control. 
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3  November  1971 


Subject; 


Requested  by: 


Question: 


Conclusion : 


Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Assistant  Attorney  General 


Streets  and  Highways;  Paving  of  Drivev^ays 
to  Rural  Fire  District  Firehouses;  State 
Highv^ay  Commission 

Mr.  N.  N.  Fleming,  III 

Chairman 

Alamance  County  Fire  Commission 

Is  the  State  Highway  Commission  required 
by  the  provisions  of  G.  S.  136-18(24)  to 
pave  and  to  pay  for  out  of  the  State 
Highway  Fund  driveways  leading  from 
State-maintained  roads  to  rural  fire  district 
firehouses  or  may  the  Commission  refuse 
to  pave  such  driveways  unless  reimbursed 
for  the  cost  thereof? 

The  provisions  of  G.  S.  136-18(24)  gives 
the  State  Highway  Commission  the 
discretion  to  pave  such  driveways.  The 
requirement  for  reimbursement  for  the  cost 
thereof  depends  upon  the  Commission 
poHcy  and  the  appropriations  by  the 
General  Assembly. 


In  a  letter  of  September  9,  1971,  a  member  of  the  Alamance 
County  Commissioners,  who  is  also  the  Chairman  of  the  Alamance 
County  Fire  Commission,  requested  an  opinion  as  to  whether  or 
not  the  State  Highway  Commission  is  required  by  the  provisions 
of  G.  S.  136-18(24)  to  pave  driveways  leading  from 
State-maintained  roads  to  rural  fire  district  firehouses,  or  may  the 
Commission  refuse  to  provide  such  driveways  unless  reimbursed  for 
the  cost  thereof. 
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p.  S.  136-18(24)  enacted  by  the  1971  General  Assembly  provides 
ks  follows: 

"The  State  Highway  Commission  is  furthQi  authorized 
to  pave  driveways  leading  from  State  maintained  roads 
to  rural  fire  district  firehouses  which  are  approved  by 
the  North  CaroHna  Fire  Insurance  Rating  Bureau  and 
to  facilities  of  rescue  squads  furnishing  ambulance 
services  which  are  approved  by  the  North  Carolina 
State  Association  of  Rescue  Squads,  Inc." 

The  word  "authorize"  is  defined  by  Webster's  New  Twentieth 
Century  Dictionary  of  the  English  Language  as  "to  give  authority, 
warrant,  or  legal  power  to;  to  give  a  right  to  act;  to  empower;  as, 
to  authorize  commissioners  to  settle  the  boundary  of  the  state." 
The  word  "authorized"  is  sometimes  construed  as  equivalent  to 
"permitted"  and  sometimes  as  equivalent  to  "directed",  ^/ac/c  5  Law 
Dictionary ,  4th  Edition,  p.  169.  Ordinarily  it  is  said  to  be  permissive 
1  merely,  not  being  on  its  face  mandatory  but  being  given  its  natural 
>.  significance  of  a  grant  of  power  rather  than  an  imposition  of  a  duty, 
and  implying  either  a  discretionary  or  permissive  power.  7  C.J.S., 
p.  1294.  This  is  particularly  true  where  both  occur  in  the  same 
I  statute.  50  Am  Jur.  Statutes,  sec.  28.  The  interpretation  of 
permissive  terminology  as  mandatory  may  be  made  only  where  the 
context  or  subject  matter  compels  such  construction,  or  where  it 
is  necessary  to  give  effect  to  the  clear  pohcy  and  intention  of  the 
legislature.  50  Am  Jur.,  Statutes,  sec.  31. 

G.  S.  136-18  provides  that  'The  State  Highway  Commission  shall 
be  vested  with  the  following  powers:.  ..."  These  powers  are 
enumerated  in  subdivisions  (1)  through  (25)  and  in  certain  of  the 

i  subdivisions  the  Commission  is  also  expressly  "directed"  or 
"required"  to  perform  certain  duties.  Subdivisions  (17),  (21),  (24) 
and  (25)  of  G.  S.  136-18  were  passed  or  amended  by  the  1971 
Legislature.  Each  of  these  sections  relates  to  the  power  of  the 
Commission  and  each  provides  that  the  State  Highway  Commission 

\  is  "hereby  authorized  and  required"  or  the  State  Highway 
Commission  is  "hereby  authorized  and  directed",  except  subdivision 
(24)  which  provides  that  the  Commission  is  "further  authorized  to 
pave  driveways"  leading  to  rural  fire  district  firehouses.  If  the  general 
rules  of  construction   of  statutes   were   appUed,  the  use  of  both 
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permissive  and  mandatory  words  in  G.  S.   136-18  indicates  that  the  I 
word  "authorized"  is  to  be  given  its  natural  significance  of  a  grant  I 
of  power  implying  either  a  discretionary  or  permissive  power.  In  ' 
further  applying  the  rules  of  construction,  there  is  no  clear  intent 
of  the  legislature  to  compel  the  word  "authorized"  to  be  interpreted 
as   mandatory  nor  does   the  context  of  the  statute  compel  such 
construction.    Therefore,    I    am    of   the    opinion    that    the    word 
"authorized"  is  to  be  given  its  natural  significance  of  a  grant  of 
power  implying  either  a  discretionary  or  permissive  power. 


The  requirement  for  reimbursement  for  the  cost  thereof  depends 
upon  the  Commission  poHcy  and  the  appropriations  by  the  General 
Assembly.  I  am  advised  by  the  Secondary  Roads  Officer  for  the 
State  Highway  Commission  that  the  funds  appropriated  to  the 
Commission  for  pubHc  access  roads  are  not  sufficient  to  pay  for 
the  paving  of  the  driveways  to  rural  fire  district  firehouses.  I  suggest 
that  you  direct  any  questions  concerning  the  Highway  Commission 
poHcy  on  paving  these  driveways  and  reimbursement  for  the  cost 
of  the  work  to  the  Secondary  Roads  Officer  for  the  State  Highway 
Commission. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 


5  November  1971 
Subject: 

Requested  by: 
Question:    v 


Social  Services;  Medical  Assistance; 
Frequency  of  Payments  by  the  State; 
Reimbursement  by  the  County  for  Their, 
Share  of  Medical  Assistance  Costs  i 

! 

Mr.  CUfton  M.  Craig 

Commissioner 

N.  C.  Department  of  Social  Services 

In  order  to  reduce  the  time  interval 
between     the     time     when     services     are  ; 
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provided  by  vendors  under  the  medical 
assistance  program  and  the  date  payment 
is  made  to  the  vendors,  may  the  Board  of 
Social  Services  make  medical  services 
vendor  payments  twice  a  month  but 
forward  a  cumulative  demand  sight  draft 
to  the  county  auditors  only  once  a  month 
for  the  counties'  share  of  the  non-federal 
costs  of  the  Medical  Assistance  Program? 

Conclusion :  Yes. 

The  conclusion  stated  above  is  based  upon  provisions  found  in 
G.  S.  108-59  and  in  G.  S.  108-4.  G.  S.  108-59  which  is  found  in 
'Part  5  of  Article  2  of  Chapter  108  provides  in  pertinent  part  that 
"the  State  Board  of  Social  Services  is  authorized  and  empowered 
to  establish  from  federal,  State  and  county  appropriations  a  fund 
to  be  known  as  the  State  Fund  for  Medical  Assistance,  and  to  adopt 
ndes  and  regulations  under  which  payments  are  to  be  made  out 
of  such  fund  in  accordance  with  the  provisions  of  this  part." 
{Emphasis  added) 

G.  S.  108-4  provides,  in  subdivision  (4)  thereof,  that  the  State 
Board  of  Social  Services  shall  have  the  power  and  duty  "to  adopt 
policies  that  may  be  necessary  or  desirable  for  the  administration 
of  the  programs  of  public  assistance  estabhshed  by  federal  legislation 
and  by  Article  2  of  this  Chapter." 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


5  November  1971 

Subject:  ABC  Act;  Beer  and  Wine;  Effect  of  G.   S.    18A 

upon  the  Sale  of  Fortified  Wines  in  Cumberland 
County,  a  Dry  Area;  Authority  of  State  ABC 
Board  to   Issue   Fortified  Wine  Permits 
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Requested  by:        Mr.  N.  H.  Person 
Attorney 
Cumberland  County  ABC  Board 

Question:  Does  the  State  Board  of  Alcoholic  Control  have 

the  authority  to  issue  fortified  wine  permits, 
pursuant  to  Article  4,  Chapter  18A  of  the 
''  General  Statutes,  in  a  county  which  has  voted 
against  the  sale  of  beer  and  wine,  but  where  the 
county  has  voted  for  the  sale  of  liquor? 

Conclusion:  Yes. 

A  beer  and  wine  election  held  under  Article  11  of  old  Chapter  18  j 
related  only  to  those  beverages  defined  in  G.  S.  18-64  and 
G.  S.  18-99,  and  did  not  affect  the  sale  of  fortified  wines  as  defined 
in  G.  S.  18-96.  Fortified  wine  under  old  Chapter  18  was  treated 
as  liquor,  and  could  be  sold  only  through  ABC  stores,  and  was  never 
sold  at  retail  by  private  individuals,  although  sweet  wine,  as  defined 
in  G.  S.  18-99,  could  be  sold  in  certain  hotels,  restaurants,  drug 
and  grocery  stores.  G.  S.  18A-38(f)  authorizes  the  State  Board  of 
Alcoholic  Control  in  counties  or  municipalities  having  ABC  stores 
to  issue  permits  for  the  sale  of  fortified  wines  for  consumption  on 
the  premises  of  hotels  and  restaurants  having  a  Grade  A  rating,  and 
for  off-premises  consumption  in  drug  and  grocery  stores.  Thus,  it 
appears  that  G.  S.  18A-38(f)  now  authorizes  the  retail  sale  of 
fortified  wine  in  those  establishments  named,  and  that  the  sale  of 
such  wine  is  not  restricted  to  ABC  stores  as  was  the  case  under 
old  Chapter   18.  .;:        :      • 

Of  course  the  State  Board  could  not  issue  a  permit  for  fortified 
wine  if  there  is  no  ABC  store  operated  in  the  county  or  municipahty. 
Also,  G.  S.  18A-57  prohibits  the  issuance  of  such  permits  if  the 
sale  of  fortified  wine  is  unlawful  by  special  local  act  or  as  a  result 
of  local  option  election.  There  has  never  been  any  general  law  under 
Chapter  18  or  Chapter  18A  which  authorizes  a  local  option  election 
on  fortified  wine.  Local  option  elections  under  G.  S.  18-124  or 
G.  S.  18-127  related  only  to  unfortified  wine,  as  defined  in 
G.  S.  18-64(2)  containing  not  less  than  5%  nor  more  then  14%  of 
alcohol  by  volume  and  sweet  wines,  as  defined  in  G.  S.  18-99, 
which  was  wine  fermented  in  a  certain  way  from  grapes,  fruits  and 
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j  berries,  and  having  not  less  than  14%  nor  more  than  20%  of  alcohol 
by  volume.  Thus,  the  reference  to  local  option  elections  in 
G.  S.  18A-57  must  be  construed  to  refer  to  such  wines,  and  to 
unfortified  wines  when  ABC  stores  have  been  voted  out  or  defeated. 

When  the  Alcohohc  Beverage  Control  Act  of  1937  was  enacted,  it 
provided  for  local  option  elections  to  determine  whether  liquor 
could  be  sold  in  a  county.  The  beverage  authorized  to  be  sold  by 
such  an  election  was  defined  in  G.  S.  18-60  "to  mean  alcohohc 
beverages  of  any  and  all  kinds  which  shall  contain  more  than 
fourteen  per  centum  of  alcohol  by  volume,  and  this  article  is  not 
intended  to  apply  to,  or  regulate,  .  .  .  sale,  ...  of  beer,  wines 
or  ales  containing  a  lower  alcoholic  content  .  .  .  ."  Thus,  fortified 
wine  came  in  or  went  out  upon  the  vote  cast  for  liquor  as  authorized 
in  G.  S.  18-61,  since  fortified  wine  as  defined  in  G.  S.  18-96,  now 
G.  S.  18A-2(2),  contains  more  than  14%  and  not  over  21%  of 
alcohol  by  volume. 

It  is  our  opinion  that  the  sale  of  fortified  wine  was  authorized  by 
the  Cumberland  County  favorable  vote  on  hquor,  but  such  wines 
could  only  be  sold  in  ABC  stores.  The  later  election  on  beer  and 
wine,  in  which  the  voters  gave  an  unfavorable  vote,  had  no  effect 
upon  fortified  wine  sales,  but  such  election  prohibited  the  sale  of 
unfortified  wine  as  defined  in  G.  S.  18-64(2)  and  sweet  wines  as 
defined  in  G.  S.   18-99.  See  G.  S.   18-126(b). 

Under  G.  S.  18A-38(f),  as  enacted  in  1971,  the  State  Board  of 
Alcoholic  Control  may  issue  permits  for  the  retail  sale  of  fortified 
wines,  as  now  defined  in  G.  S.  18A-2(2),  in  those  counties  and  cities 
where  the  operation  of  ABC  stores  is  authorized   by  law. 

Robert  Morgan,  Attorney   General 
James  F.   Bullock, 
Deputy  Attorney  General 


8  November   1971     '   ' 

Subject:  Rules     of    Civil    Procedure;    Rule    27(b); 
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Requested  by: 


Questions: 


Clerk's  Authority  to  Order  Deposition  to 
Prepare  a  Complaint 

Honorable  Marion  B.  Person 
Clerk  of  Superior  Court 
Cumberland  County 

( 1 )  Does  the  clerk  of  superior  court  under 
the  provisions  of  Rule  27(b)  of  the  Rules 
of  Civil  Procedure  have  the  authority  to 
order  a  deposition  for  obtaining 
information  from  which  to  prepare  a 
complaint? 

(2)  Does  the  clerk  of  superior  court  have 
authority  to  order  the  production  of 
documents  for  a  deposition  prior  to  the 
institution  of  Htigation? 


Conclusions: 


(1)  The  clerk  of  superior  court  has  the 
authority  to  order  a  deposition  for 
obtaining  information  from  which  to 
prepare  a  complaint  under  the  provisions 
of  Rule  27(b). 

(2)  The  clerk  of  superior  court  has 
authority  to  order  the  production  of 
documents  for  a  deposition  prior  to  the 
institution  of  htigation. 


Rule  27(b)  of  the  Rules  of  Civil  Procedure  provides  as  follows: 

"(b)  Depositions  before  action  for  obtaining 
information  to  prepare  a  complaint-  (1)  Petition. -A 
person  who  expects  to  commence  an  action  but  who 
desires  to  obtain  information  from  an  expected  adverse 
party  or  from  any  person  for  whose  immediate  benefit 
the  expected  action  will  be  defended  for  the  purpose 
of  preparing  a  complaint  may  file  a  verified  petition 
in  the  county  where  any  expected  adverse  party  resides 
or  in  the  county  where  resides  any  person  for  whose 
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immediate  benefit  the  expected  action  will  be 
defended.  If  an  expected  adverse  party  is  not  a  natural 
person,  the  petition  may  be  filed  in  the  county  where 
the  expected  adverse  party  has  its  principal  office  or 
place  of  business. 

The  petition  shall  be  entitled  in  the  name  of 
the  petitioner  and  shall  show  (i)  that  the  petitioner 
expects  to  commence  an  action  cognizable  in  a  court 
of  this  State,  (ii)  the  names  and  addresses  of  the 
expected  adverse  parties,  (iii)  the  nature  and  purpose 
of  the  expected  action,  (iv)  the  subject  matter  of  the 
expected  action  and  the  petitioner's  interest  therein, 
(v)  why  the  petitioner  is  unable  to  prepare  a  complaint 
with  the  information  presently  available,  and  (vi)  that 
the  petition  is  filed  in  good  faith.  The  petition  shall 
also  designate  with  reasonable  particularity  the  matters 
as  to  which  information  will  be  sought. 

(2)  Notice  and  Service.-After  the  petition  is  filed, 
proceedings  shall  be  in  conformity  with  section  (a)  (2). 

(3)  Order  and  Examination. -If  the  court  finds  that 
the  facts  are  as  set  forth  in  the  petition  and  that  the 
examination  of  an  expected  adverse  party  or  such 
party's  officer,  agent  or  employee  is  necessary  to 
enable  the  petitioner  to  prepare  a  complaint,  it  shall 
make  an  order  designating  or  describing  the  persons 
whose  depositions  may  be  taken  and  specifying  the 
subject  matter  of  the  examination  and  whether  the 
deposition  shall  be  taken  upon  oral  examination  or 
written  interrogatories.  The  depositions  may  then  be 
taken  in  accordance  with  these  rules;  and  the  court 
may  make  orders  of  the  character  provided  for  by 
Rules  34  and  35.  For  the  purpose  of  applying  these 
rules  to  depositions  for  obtaining  information  to 
prepare  a  complaint,  each  reference  therein  to  the 
court  in  which  the  action  is  pending  shall  be  deemed 
to  refer  to  the  court  in  which  the  petition  for  such 
deposition  was  filed. 

(4)  Use  of  Deposition.-If  a  deposition  to  obtain 
information  to  prepare  a  complaint  is  taken  under 
these  rules,  it  may  be  used  in  any  action  involving 
the   same  subject  matter  subsequently  brought  in  a 
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court  of  this  State  in  accordance  with  the  provisions 
of  Rule  26(d)."  ^  o 

We  note  that  the  Rule  uses  the  term  "court"  rather  than  the  term  I 
judge     or     clerk   . 


\i 


In   hght   of  the   history   of  this   provision   of  the   Rule,   and  the'' 
provisions  of  former  G.  S.   1-568.1,  et.  seq.,  it  is  the  opinion  of 
this  Office  that  the  provisions  of  G.  S.   1-7  would  be  apphcable, 
and    the    term    "court"    would   mean   either    "clerk"    or   "judge". 
G.  S.   1-7  provides:  ' 

.    '       "§1-7.   When  court  means  clerk.  -  In  the  following  ' 

sections  which  confer  jurisdiction  or  power  or  impose 
duties,  where  the  words  'superior  court,'  or  'court,' 
in  reference  to  a  superior  court  are  used,  they  mean 
the  clerk  of  the  superior  court,  unless  otherwise 
specially  stated,  or  unless  reference  is  made  to  a  regular 
term  of  the  court,  in  which  cases  the  judge  of  the 
court  alone  is  meant." 


Provisions  prior  to  the  enactment  of  the  Rules  of  Civil  Procedure 
which  dealt  with  examination  prior  to  trial  were  contained  in 
Article  46  of  Chapter  1  (G.  S.  1-568.1,  et.  seq.). 
G.  S.   1-568. 10(a)  provided: 

"(a)  Before  a  party  has  filed  his  complaint,  petition 
or  answer,  he  may,  without  notice  to  other  parties, 
apply  to  the  clerk  or  judge  for  an  order  for  the 
examination  of  any  person  who  may  be  examined  by 
him  as  provided  by  G.  S.   1-568.4." 

Subsection  (c)  of  G.  S.  1-568.10  provided  that  "If  the  judge  or 
clerk  finds  that  the  facts  are  as  set  out  in  the  affidavit,  he  shall 
make  an  order  .  .  .  ."  setting  forth  the  specifics  of  the  examination; 
to  be  held. 

Thus,  under  the  prior  provisions  of  the  statutes,  the  judge  or  the 
clerk  had  the  authority  to  order  the  deposition  prior  to  filing  of 
the  pleadings  and  in  hght  of  the  provisions  of  G.  S,  1-7  and  this 
history,  we  think  that  authority  of  the  clerk  continues  under  the 
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!iew  Rules  of  Civil  Procedure.  Also,  we  call  your  attention  to  the 
'act  that  Rule  27(b)(3)  refers  to  orders  which  may  be  made  by 
;he  court  pursuant  to  Rules  34  and  35.  Rule  34  deals  with  the 
Droduction  of  documents  and  we,  therefore,  think  the  clerk  has 
authority  to  order  the  production  of  documents  at  the  deposition 
is  well. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Assistant  Attorney  General 


8  November  1971 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Counties;  Commissioners;  Filhng  of 
Vacancy;  Appointment  for  Unexpired 
Term;  G.  S.   153-6 

Mr.  D.  J.  Walker,  Jr. 
Alamance  County  Attorney 

Where  a  vacancy  has  occurred  on  the  Board 
of  County  Commissioners  and  the  vacancy 
is  filled  by  appointment  by  the  remaining 
members  of  the  Board,  does  the  person 
appointed  to  fill  the  vacancy  serve  for  the 
unexpired  term? 

Yes. 


Prior  to  1969,  G.  S.  153-6  specified  that  appointments  to  fill 
vacancies  on  the  board  of  county  commissioners  would  be  for  the 
unexpired  term. 

G.  S.  153-6  was  rewritten  by  Chapter  222,  Session  Laws  of  1969, 
and  no  reference  is  made  in  the  rewrite  as  to  whether  the  newly 
appointed  member  to  fill  the  vacancy  would  serve  for  the  unexpired 
term  or  for  any  term. 

G.  S.   153-6  was  amended  by  Chapter  743,  Session  Laws  of  1971, 
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by  adding  a  new  paragraph  thereto.  However,  no  mention  is  made 
as  to  the  term  of  the  person  to  be  appointed  to  fill  the  vacancy. 

It  is  assumed  there  is  no  local  act  relating  to  Alamance  County 
which  is  controUing  in  this  matter.  G.  S.  153-7  provides  that  the 
commissioners  shall  quahfy  and  enter  upon  the  duties  of  their  office 
on  the  first  Monday  of  December  next  succeeding  their  election. 
G.  S.  153-4  provides  that  commissioners  shall  be  elected  at  the  time 
of  the  general  election  and  every  two  years  thereafter.  Therefore, 
unless  there  is  a  local  act  providing  to  the  contrary,  the 
commissioners  are  elected  for  a  definite  term. 

We  find  no  North  Carolina  cases  or  statutes  which  answer  the 
question  presented.  However,  it  is  stated  in  67  C.J.S.  Officers,  § 
53,  that  when  the  duration  of  a  term  is  fixed,  and  also  the  beginning 
or  ending,  or  both,  a  vacancy,  if  it  occurs,  is  in  the  term  of  office 
as  distinguished  from  being  in  the  office  itself  and  the  appointment 
to  fill  such  vacancy  can  only  be  for  the  unexpired  portion  of  the 
term.  It  is  further  stated  that  in  the  absence  of  statutes  providing 
otherwise,  it  is  generally  held  that  officers,  whether  elected  or 
appointed  to  fill  a  vacancy,  will  hold  for  the  period  of  the  unexpired 
term.  ,     , 

It  is  our  conclusion,  therefore,  in  the  absence  of  a  statute  specifying 
the  term  of  the  person  appointed  to  fill  the  vacancy,  that  the  general 
rule,  as  announced  herein,  would  be  appHcable  and  that  the  person 
appointed  to  fill  the  vacancy  on  the  Board  of  County  Commissioners 
would  serve  for  the  unexpired  term  of  the  person  causing  the 
vacancy. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
>  Deputy  Attorney  General 


10  November   1971 

Subject:  Pubhc  Officers  &  Employees;  University  of 

North     Carolina,     Board     of    Governors; 
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Requested  by: 


Officers    and     Employees    of    State    Not 
Eligible  To  Serve;  G.  S.   116-7 

Honorable  Robert  W.  Scott 
Governor  of  North  Carolina 


Question: 


What  classification  of  persons  comes  within 
the  term  "officer  or  employee  of  the 
State"  as  used  in  G.  S.  116-7  relating  to 
the  membership  of  the  Board  of  Governors 
of  the   University? 


Conclusion:  The    term    is    broad    and    apparently    the 

General  Assembly  intended  to  embrace  any 
position  which  may  be  classed  as  an  office 
as  that  term  is  used  in  Section  9, 
Article  VI  of  the  North  Carolina 
Constitution  and  as  construed  by  the 
courts.  Generally  speaking,  if  a  person 
holds  a  position  with  the  State,  he  will  be 
either  an  employee  or  an  officer  of  the 
State,  and  thereby  prohibited  from  serving 
on  the  Board  of  Governors. 

The  meaning  of  "officer"  generally  means  one  who  holds  an  office. 
The  term  "office"  has  various  meanings  and  has  been  defined  as 
a  duty,  place  of  trust  or  profit,  a  position  with  the  elements  of 
trust,  honor,  and  compensation  combined  with  duties  and 
responsibilities.  67  C.J.S.  Officers,  Sections   1,2. 

"An  office  is  a  pubhc  station,  or  employment,  conferred  by 
appointment  of  government.  The  term  embraces  the  idea  of  tenure, 
duration,  emolument  and  duties."  Advisory  Opinion  In  Re  Phillips, 
226  N.  C.  772  (1946). 

"An  essential  difference  between  a  pubhc  office  and  mere 
employment  is  the  fact  that  the  duties  of  the  incumbent  of  an  office 
shall  involve  the  exercise  of  some  portion  of  the  sovereign  power." 
State  V.  Hord,  264  N.  C.   149. 

"...it  is  a  pubhc  position  to  which  a  portion  of  the  sovereignty  of 
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the  country,  either  legislative,  executive,  or  judicial,  attaches  for  the 
time  being,  and  which  is  exercised  for  the  benefit  of  the  public." 
Groves  v.  Barden,  169  N.  C.  8;  Eliason  v.  Coleman,  86  N.  C.  236. 

G.  S.  116-7(b)  provides:  "From  and  after  July  1,  1973,  no 
member  of  the  General  Assembly  or  officer  or  employee  of  the 
State  or  of  any  constituent  institution  or  spouse  of  any  such 
member,  officer  or  employee  may  be  a  member  of  the  Board  of 
Governors. " 

AppHcation  of  the  definition  of  "office"  and  "officer"  to  the  above 
statutes  indicates  that  most  positions  held  in  State  government 
would  be  classified  either  as  offices  or  employment  of  the  State 
and  thereunder  prohibited  from  serving  as  a  member  of  the  Board 
of  Governors. 

:,  :  Robert  Morgan,  Attorney  General 

:;  "    .<  James  F.  Bullock, 

■  ...  Deputy  Attorney  General 


22  November   1971     , 

Subject:  ,  Rules     of     Civil     Procedure;     Verification     of 

Complaint;  Default  Judgment;  G.S.   1-75.11 

Requested  by:        Honorable  Edwin  S.  Preston,  Jr. 
District  Court  Judge 
Tenth  Judicial  District 

Question:  Is    a    complaint    signed    by    an    attorney    (with 

address)  sufficient  upon  which  to  base  a  default 

judgment  or  does  that  pleading  have  to  either  be 

,,     ,    ;         sworn  to  or  be  supported  by  affidavit  or  other 

,  ;  evidence  demonstrating  personal  jurisdiction? 

Conclusion:  A  complaint  signed  by  an  attorney  (with  address) 

is  not  sufficient  upon  which  to  base  a  default 

.:  ;.  judgment.  On  the  contrary,  the  complaint  would 
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have  to  be  properly  verified  or  be  supported  by 
affidavit  or  other  evidence  demonstrating 
personal  jurisdiction  over  the  defendant. 

A  careful  review  of  Rule  11(a)  and  (b)  of  the  Rules  of  Civil 
Procedure  indicates  that  the  signature  of  an  attorney  on  a  complaint 
constitutes  a  certificate  by  him  that  he  has  read  the  complaint  and 
that  to  the  best  of  his  knowledge  there  are  good  grounds  to  support 
the  complaint,  but  such  signature  does  not  constitute  a  verified 
complaint  when  the  same  is  required  by  either  the  Rules  of  Civil 
Procedure  or  by  statute. 

With  regard  to  a  default  judgment,  G.  S.  1-75.11  provides  in 
pertinent  part  as  follows: 

"Where  a  defendant  fails  to  appear  in  the  action  within 
apt  time  the  court  shall,  before  entering  a  judgment 
against  such  defendant,  require  proof  of  service  of  the 
summons  in  the  manner  required  by  §1-75.10  and, 
in  addition,  shall  require  further  proof  as  follows:  (1) 
Where  Personal  Jurisdiction  is  Claimed  Over  the 
Defendant. -Where  a  personal  claim  is  made  against  the 
defendant,  the  court  shall  require  proof  by  affidavit 
or  other  evidence,  to  be  made  and  filed,  of  the 
existence  of  any  fact  not  shown  by  verified  complaint 
which  is  needed  to  establish  grounds  for  personal 
jurisdiction  over  the  defendant.  The  court  may  require 
such  additional  proof  as  the  interests  of  justice 
require." 

In  view  of  the  above  statutory  provision  and  the  decision  of  the 
North  CaroHna  Court  of  Appeals  in  Hill  v.  Hill,  1 1  N.C.  App.  1 
(1971),  it  is  evident  that  either  a  verified  complaint  or  "proof  by 
affidavit  or  other  evidence"  must  be  made  and  filed  with  the  court 
in  order  to  estabhsh  personal  jurisdiction  over  the  defendant.  Thus, 
it  is  clear  that  a  complaint  signed  by  an  attorney  (with  address) 
is  not  sufficient  upon  which  to  base  a  default  judgment.  On  the 
contrary,  the  complaint  would  have  to  be  properly  verified  or  be 
supported  by  affidavit  or  other  evidence  demonstrating  personal 
jurisdiction  over  the  defendant. 
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Robert  Morgan,  Attorney  General 
James  L.   Blackburn, 
Assistant  Attorney  General 


22  November   1971 

Subject:  State    Departments,    Institutions    and    Agencies; 

Natural  and  Economic  Resources,  Department  of;  I 
Title  VIII  -  Housing  Act  of  1964;  Community 
Development  Training  Program;  G.S,  143A-128. 

Requested  by:        Mr.  Emil  S.  Breckling 

Director,  Training  Section 
Department  of  Natural  and 
Economic  Resources 

Question:  Does  the  Department  of  Natural  and  Economic 

Resources  have  authority  to  administer  Title  VIII 
(Community  Development  Training  Program)  of 
the  Federal  Housing  Act  of  1964? 

Conclusion:  Yes. 

In  your  letter  of  December  31,  1969,  you  refer  to  prior  opinions 
of  this  office,  dated  January  25  and  April  4,  1968,  in  which  the 
opinion  was  expressed  that  the  Department  of  Conservation  and 
Development,  Division  of  Community  Planning,  had  authority  to 
administer  in  this  State  Title  VIII  (Community  Development 
Training  Program)  of  the  Housing  Act  of  1964.  Effective  July  1, 
1969,  the  Division  of  Community  Planning  became  a  part  of  the 
Department  of  Local  Affairs.  You  inquired  in  your  letter  of  1 2-3 1-69 
if  the  Department  of  Local  Affairs  still  has  such  authority.  Our 
letters  of  January  5,  1970,  and  March  11,  1971,  expressed  the 
opinion  it  did  have  such  authority. 

The  Department  of  Local  Affairs  has  been  transferred  to  the  new 
Department  of  Natural  and  Economic  Resources  by  G.  S.  143A-128 
and  this  new  Department  has  authority  to  administer  the  Title  VIII 
program. 
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In  our  opinion,  there  has  not  been  nor  is  there  pending  any  litigation, 
nor  have  there  been  any  constitutional,  statutory  or  other  changes 
in  applicable  law  or  in  official  interpretations  of  law  that  would 
limit,  impair  or  otherwise  affect  powers  of  the  Department  of 
Natural  and  Economic  Resources  to  carry  out  a  Community 
Development  Training  Program. 

Robert  Morgan,  Attorney  General 
,    -         '  Millard  R.  Rich,  Jr., 

Assistant  Attorney  General 


23  November   1971 

Subject:  Claim  and  Delivery;  Clerks  of  Court:  Magistrates; 

Justification  of  Defendant's  Sureties;  G.S.  1-479 

Requested  by:        Honorable  Robert  J.  Pleasants 
Sheriff  of  Wake  County 

Questions:  (1)       In  a  claim  and  delivery  action,  is  the  clerk 

of  court  a  proper  officer  empowered  to  take  the 
justification  of  defendant's  sureties  pursuant  to 
G.S.   1-479? 

(2)  Has  the  magistrate  succeeded  to  the  power 
of  the  justice  of  the  peace  to  take  the  justification 
of  defendant's  sureties  pursuant  to  G.S.  1-479? 

Conclusions:  (1)      The  clerk  of  court  is  empowered  to  take 

the  justification  of  defendant's  sureties  pursuant 
to  G.S.   1-479. 

(2)  The  magistrate  has  not  succeeded  to  the 
power  of  the  justice  of  the  peace  to  take  the 
justification  of  defendant's  sureties  pursuant  to 
G.S.   1-479. 


G.S.    1-479    establishes    the    procedure    for   the   quahfication   and 
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justification  of  the  defendant's  sureties  where  the  defendant  in  a 
claim  and  delivery  action  seeks  to  retain  possession  of  the  property 
which  is  the  subject  of  the  action.  G,  S.  1-479  reads  as  follows: 

"§  1-479.  Qualification  and  justification  of 
defendant's  sureties -Tht  qualification  of  the 
defendant's  sureties,  and  their  justification,  is  as 
prescribed  in  respect  to  bail  upon  an  order  of  arrest. 
The  defendant's  sureties,  upon  notice  to  the  plaintiff 
of  not  less  than  two  nor  more  than  six  days,  shall 
justify  before  the  court  or  judge,  and  upon  this 
justification  the  sheriff  must  deliver  the  property  to 
the  defendant.  The  sheriff  is  responsible  for  the 
defendant's  sureties  until  justification  is  completed  or 
expressly  waived,  and  he  may  retain  the  property  until 
that  time;  but  if  they,  or  others  in  their  place,  fail 
to  justify  at  the  time  and  place  appointed,  he  must 
deliver  the  property  to  the  plaintiff."  {Emphasis 
supplied) 

Who,  aside  from  a  judge,  has  the  power  and  duty  to  take  the 
justification  of  defendant's  sureties  is  determined  by  the  statutory 
meaning  of  the  word  "court".  G.S.  1-7  which  defines  the  word 
"court"   as  meaning   "clerk"  reads  as  follows: 

"§  1-7.  When  court  means  clerk. -In  the 
following  sections  which  confer  jurisdiction  or  power, 
or  impose  duties,  where  the  words  'superior  court,' 
or  'court,'  in  reference  to  a  superior  court  are  used, 
they  mean  the  clerk  of  the  superior  court,  unless 
otherwise  specially  stated,  or  unless  reference  is  made 
to  a  regular  session  of  the  court,  in  which  cases  the 
judge  of  the  court  alone  is  meant." 

It  seems  abundantly  clear  from  these  two  statutes  taken  together 
that  the  clerk  of  superior  court  is  vested  with  the  power  and  the 
duty  to  take  the  justification  of  defendant's  sureties  pursuant  to 
G.S.   1-479. 

Prior  to  the  1971  Session  of  the  General  Assembly,  G.S.  1-479 
provided   that   defendant's  sureties   could  make  their  justification 
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before  either  the  court,  a  judge  or  a  justice  of  the  peace.  The  1971 
General  Assembly  amended  G.S.  1-479  to  delete  the  justice  of  the 
peace  from  those  empowered  to  take  these  justifications  (1971 
Session  Laws,  c.  268,  s.  30.1).  The  General  Assembly  did  not  further 
amend  G.S.  1-479  to  include  the  magistrate  among  those  so 
empowered.  Therefore,  under  G.S.  1-479,  as  amended,  the  magistrate 
has  not  succeeded  to  the  power  of  the  justice  of  the  peace  to  take 
the  justification  of  defendant's  sureties. 

Robert  Morgan,  Attorney  General 
Russell  G.  Walker,  Jr., 
Assistant  Attorney  General 
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23  November   1971 
Subject: 

Requested  by: 
Question: 


Conclusion: 


ABC  Act;  Wine;  Sale;  Authority  of  Local 
ABC  Board  to  Restrict  Wine  Sales 

Mr.   Lee  P.  Phillips 

Director  of  Enforcement 

State  Board  of  Alcoholic  Control 

Considering  that  the  authority  of  the  local 
ABC  boards  to  restrict  the  sale  of  wine  to 
ABC  stores  exclusively  was  not  carried  in 
the  rewrite  of  the  alcoholic  beverage  laws 
and  considering  the  fact  that  the  City  of 
Gastonia  has  a  local  act  deahng  with 
restrictions  on  the  sale  of  wine,  what 
restrictions  on  the  sale  of  wine  are 
presently  in  effect  in  the  City  of  Gastonia? 

Although  the  general  statute  on  authority 
of  the  local  ABC  boards  to  restrict  the  sale 
of  wine  to  ABC  stores  exclusively  has  been 
repealed,  since  the  City  of  Gastonia  has  a 
local  law  which  would  allow  only 
off-premises   sales   of  wine   as   defined  in 
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G.  S.   18-64,  wine  may  be  sold  at  retail  in 
the     City     of    Gastonia     but     only     for 

nff-nrpmicpc    cqIpc 


off-premises  sales 


Prior  to  the  enactment  of  Chapter  872  of  the  1971  Session  Laws, 
effective  on  October   1,  1971,  G.  S.  18-116.2  provided  in  pertinent. 
part: 

"...  the  local  A. B.C.  boards  shall  have  and 
retain  at  all  times  the  discretionary  right  to 
hmit,  within  the  territory  over  which  they  have 
jurisdiction,  the  sale  of  wine  to  A. B.C.  stores 
exclusively,  if  in  the  opinion  of  a  local  A. B.C. 
board,  conditions  warrant  such  restriction." 

The  provisions  of  former  G.  S.  18-1 16.2,  which  was  repealed,  were 
not  carried  in  the  rewrite  of  the  alcohoHc  beverage  laws.  With  regard 
to  wine  permits,  G.  S.   18A-38(e)  provides: 

"(e)  Permits  issued  for  the  retail  sale  of 
unfortified  wines  shall  be  of  two  kinds: 

(1)  'On-premises'  permits  shall  be 
issued  only  to  bona  fide  hotels, 
cafeterias,  cafes,  and  restaurants 
which  shall  have  a  Grade  A  rating 
from  the  State  Department  of 
/"  Health,    and    shall    authorize    the 

permittees  to  sell  at  retail  for 
consumption  on  the  premises 
designated  in  the  permit  and  to  sell 
unfortified  wine  in  original 
containers  for  consumption  off  the 
premises.  Provided,  no  such  permit 
shall  be  issued  except  to  such 
^  hotels,  cafeterias,  cafes  and 
restaurants  where  prepared  food  is 
. '     ^  customarily  sold  and  only  to  such 

as      are      permitted      under      the 
provisions  of  G.  S.   105-62(a). 
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(2)  'Off-premises'  permits  shall 
authorize  the  permittee  to  sell 
unfortified  wine  at  retail  for 
consumption  off  the  premises 
designated  in  the  permit,  and  all 
such  sales  shall  be  made  in  the 
immediate  container  in  which  the 
wine  was  purchased  by  the 
permittee." 

™By  the  terms  of  the  new  State-wide  law,  both  on-  and  off-premises 
wine  permits  are  allowed. 

However,  Chapter  830  of  the  1967  Session  Laws,  which  authorized 
the  wine  election  (and  at  the  same  time  a  beer  election)  in  the 
City  of  Gastonia,  provided  that  if  a  majority  of  the  votes  cast  in 
the  election  would  be  for  the  sale  of  wine  and  beer,  the  sale  would 
be  restricted  to  off-premise  consumption  only.  We  note,  too,  that 
Section  4  of  Chapter  830  provides  that  the  off-premise 
consumption  as  to  beer  and  wine  will  govern  "notwithstanding  any 
pubhc,  special,  local  or  private  act  to  the  contrary  whether  passed 
before  or  after  the  ratification  of  this  Act  .  .  .  ." 

G.  S.   18A-57  provides: 

"§  18A-57.  Local  acts  and  local 
option.  -  Nothing  in  this  Chapter  shall  operate 
to  repeal  any  of  the  local  acts  of  the  General 
Assembly  of  North  Carolina  prohibiting  the 
possession  or  consumption  of  intoxicating  liquor 
within  any  county,  municipahty,  or  portion 
thereof,  and  all  such  local  acts  shall  continue 
in  full  force  and  effect  and  in  concurrence 
/  herewith,  until  repealed  or  modified. 

(b)  Nothing  in  this  Chapter  shall  require 
a  permit  to  be  issued  for  any  territory  where 
the  sale  of  malt  beverages  or  wine  (fortified  or 
unfortified)  is  prohibited  by  special  legislative 
act  or  for  any  area  where  the  sale  or  possession 
for  the  purpose  of  sale  of  malt  beverages  or  wine 
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(fortified  or  unfortified)  is  unlawful  as  a  result 
of  a  local  option  election;  and  this  Chapter  shall 
not  repeal  any  special,  public-local,  or  private 
act  prohibiting  or  regulating  the  sale  of  these 
beverages  in  any  county  in  this  State,  or  any 
act  authorizing  the  board  of  commissioners  of 
any  county  of  this  State,  or  the  governing  body 
of  any  municipahty,  in  its  discretion,  to  prohibit 
the  sale  of  malt  beverages  or  wine  (fortified  or 
unfortified)."  • 

At  the  time  of  the  election  held  in  the  City  of  Gastonia,  the  wine 
being  voted  on  was  wine  as  defined  in  former  G.  S.  18-64  of  the 
General  Statutes.  That  covered  only  unfortified  wine  (that  having 
an  alcohoHc  content  of  not  less  than  five  percent  and  not  more 
than  fourteen  percent  by  volume).  .; 

Since  Chapter  830  of  the  1967  Session  Laws  submitted  a  very 
limited  issue  to  the  voters  of  the  City  of  Gastonia,  that  is,  whether 
off-premises  consumption  of  beer  and  wine  as  defined  in  G.  S.  1 8-64 
would  be  allowed,  there  is  no  election  in  the  City  of  Gastonia  which 
would  authorize  on-premises  sales.  The  local  act  by  its  own  terms 
is  not  to  be  repealed  by  implication  by  any  other  later  general  law 
and  it  is  the  opinion  of  this  Office  that  Chapter  18A  of  the  General 
Statutes  as  rewritten  was  not  intended  to  override  any  local  act 
of  the  General  Assembly  which  might  provide  to  the  contrary. 

Only  off-premises  sales  of  wine,  as  provided  in  G.  S.  18A-38(e), 
are  to  be  allowed  in  the  City  of  Gastonia. 

Robert  Morgan,  Attorney  General 
.'  (Mrs.)  Christine  Y.  Denson, 

,"  -:         Assistant  Attorney  General 


23  November   1971 

Subject:  Pubhc     Officers     &    Employees;    Double 

.  ;  Office  Holding;  Constitutional 
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Construction;  G.  S.  128-1.1;  Article  VI, 
Section  9,  North  Carolina  Constitution; 
U.S.  Postal  Employees. 

Requested  by:  Mr.  Leo  Mercer,  Postmaster 

Chadbourn,  N.  C. 

Question:  May  employees  of  the  federal  postal  system 

hold  concurrently  an  elective  or  appointive 
office  in  State  or  local  government  under 
the  provisions  of  Section  9,  Article  VI  of 
the  North  Carolina  Constitution  and  G.  S. 
128-1.1? 

Conclusion:  If  the  person  holds  any  office  or  place  of 

trust  or  profit  under  the  United  States  or 
any  department  thereof,  he  is  not  eligible 
to  hold  any  office  in  this  State  that  is  filled 
by  election  by  the  people.  However,  such 
person  may  hold  concurrently  one 
appointive  office  in  State  or  local 
government. 

Article  VI,  Section  9  of  the  State  Constitution  provides: 

"Sec.  9.  Dual  office  holding. 

"(1)  Prohibitions.  It  is  salutary  that  the  responsibilities  of 
self-government  be  widely  shared  among  the  citizens  of  the  State 
and  that  the  potential  abuse  of  authority  inherent  in  the  holding 
of  multiple  offices  by  an  individual  be  avoided.  Therefore,  no  person 
who  holds  any  office  or  place  of  trust  or  profit  under  the  United 
States  or  any  department  thereof,  or  under  any  other  state  or 
government,  shall  be  eligible  to  hold  any  office  in  this  State  that 
is  filled  by  election  by  the  people.  No  person  shall  hold  concurrently 
any  two  offices  in  this  State  that  are  filled  by  election  of  the  people. 
No  person  shall  hold  concurrently  any  two  or  more  appointive 
offices  or  places  of  trust  or  profit,  or  any  combination  of  elective 
and  appointive  offices  or  places  of  trust  or  profit,  except  as  the 
General  Assembly  shall  provide  by  general  law. 
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"(2)  Exceptions.  The  provisions  of  this  Section  shall  not  prohibit 
any  officer  of  the  military  forces  of  the  State  or  of  the  United 
States  not  on  active  duty  for  an  extensive  period  of  time,  any  notary 
public,  or  any  delegate  to  a  Convention  of  the  People  from  holding 
concurrently  another  office  or  place  of  trust  or  profit  under  this 
State  or  the  United  States  or  any  department  thereof." 

To  implement  this  constitutional  provision,  the  General  Assembly 
enacted  G.  S.   128-1.1,  which  reads: 

"§  128-1.1  Dual-office  holding  allowed. -(d.)  Any  person  who  holds 
an  appointive  office,  place  of  trust  or  profit  in  State  or  local 
government  is  hereby  authorized  by  the  General  Assembly,  pursuant 
to  Article  VI,  Sec.  9  of  the  North  CaroHna  Constitution,  to  hold 
concurrently  one  other  appointive  office,  place  of  trust  or  profit, 
or  an  elective  office  in  either  State  or  local  government. 

"(b)  Any  person  who  holds  an  elective  office  in  State  or  local 
government  is  hereby  authorized  by  the  General  Assembly,  pursuant 
to  Article  VI,  Sec.  9  of  the  North  Carolina  Constitution,  to  hold 
concurrently  one  other  appointive  office,  place  of  trust  or  profit, 
in  either  State  or  local  government. 

"(c)  Any  person  who  holds  an  office  or  position  in  the  federal  postal 
system  is  hereby  authorized  to  hold  concurrently  therewith  one 
position  in  State  or  local  government." 

Notwithstanding  the  language  of  subsection  (c)  of  the  above  statute, 
it    appears    to    be    in    direct    conflict    with    the    language    of   the: 
Constitution  if  the  office  the  postal  employee  desires  to  hold  isi 
an  "elective"  office.  The  prohibition  is  "no  person  who  holds  anyj 
office  or  place  of  trust,  or  profit  under  the  United  States  or  any 
department  thereof  (emphasis  added)  .   .  .  shall  be  eligible  to  hold 
any  office  in  this  State  that  is  filled  by  election  of  the  people." 

This  prohibition  embraces  any  elective  office,  whether  State  or  local. 

It  is  our  view  that  a  person  who  holds  an  office  in  the  federal  postal 
system  may  hold  concurrently  therewith  one  appointive  position  in 
State  or  local  government. 
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No  one  definition  can  be  given  which  will  be  sufficient  to  determine 
whether  a  person  holds  an  office,  place  of  trust  or  profit.  However, 
we  quote  from  Groves  v.  Burden,   169  N.C.  8,  as  follows: 

"The  line  between  'offices'  and  'places  of  trust  or  profit'  within 
the  meaning  of  the  Constitution  has  not  been  clearly  marked, 
principally  because  they  approach  each  other  so  closely,  and  are 
in  all  essential  features  identical. 

"In  Doyle  v.  Raleigh,  89  N.C,  133,  the  Court,  speaking  of  this 
question,  says:  'It  is  apparent  from  the  association  that  "places  of 
trust  or  profit"  are  intended  which  approximate  to  but  are  not 
offices,  and  yet  occupy  the  same  general  level  in  dignity  and 
importance.  The  manifest  intent  is  to  prevent  double 
officeholding  -  that  offices  and  places  of  public  trust  should  not 
accumulate  in  any  single  person  -  and  the  superadded  words  of 
"places  of  trust  or  profit"  were  put  there  to  avoid  evasions  in  giving 
too  technical  a  meaning  to  the  preceding  words,'  and  this  was 
affirmed  in  State  ex  rel.  Wooten  v.  Smith,  145  N.C,  476,  the  Court 
adding  in  the  latter  case:  'The  most  important  characteristic  which 
distinguishes  an  office  from  a  public  agency  is  that  the  conferring 
of  the  office  carries  with  it  a  delegation  to  the  individual  of  some 
of  the  sovereign  functions  of  the  Government.  In  this  respect  the 
terms  "office"  and  "places  of  trust"  as  used  in  our  Constitution 
are  synonymous.  "Doyle  v.  Raleigh,  89  N.C,  136;  Barnhill  v. 
Thompson,  122  N.C,  495.' 

".  .  .  'It  may  be  stated  as  a  general  rule,  fairly  deducible  from  the 
cases  discussing  this  question,  that  a  position  is  a  pubhc  office  when 
it  is  created  by  law,  with  duties  cast  upon  the  incumbent  which 
involve  an  exercise  of  some  portion  of  the  sovereign  power  and  in 
the  performance  of  which  the  pubhc  is  concerned,  and  which  also 
are  continuing  in  their  nature  and  not  occasional  or  intermittent; 
while  a  pubhc  employment,  on  the  other  hand,  is  a  position  which 
lacks  one  or  more  of  the  foregoing  elements.' 

"Our  Court  is  in  hne  with  the  current  of  authority,  having  adopted 
and  approved  the  definition  of  an  office,  that  it  is  'a  pubhc  position 
to  which  a  portion  of  the  sovereignty  of  the  country,  either 
legislative,  executive,  or  judicial,  attaches  for  the  time  being,  and 
which  is  exercised  for  the  benefit  of  the  pubhc,'  and  saying  further: 
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'The  most  important  characteristic  which  distinguishes  an  office 
fi'om  a  pubhc  agency  is  that  the  conferring  of  the  office  carries 
with  it  a  delegation  to  the  individual  of  some  of  the  sovereign 
functions  of  the  Government.'  State  v.  Smith,   145  N.C.,  477. 

"If,  therefore,  there  is  no  constitutional  classification  of  offices  and 
employments,  and  a  duty  is  imposed  upon  the  incumbent  of  a 
position  which  requires  him  to  perform  a  legislative,  executive  or 
judicial  act,  he  is  a  pubhc  officer,  and  otherwise  an  employee;  and 
in  determining  the  nature  of  the  duty,  the  fact  that  the  lawmaking 
power  may  have  declared  the  position  an  office  or  an  employment, 
although  not  conclusive,  is  entitled  to  consideration." 

The  North  Carolina  Supreme  Court  has  held  the  positions  of  rural 
mail  carrier  and  postmaster  as  being  offices  under  the  United  States 
government  or  a  department  thereof.  Groves  v.  Burden,  supra; 
Edwards  v.  Board  of  Education,  235  N.C.  345;  a  letter  carrier 
appointed  by  Postmaster  General,   U.  S.   v.  McRary,  91  F.  295. 

Whether  a  particular  position  in  the  postal  system  is  an  office  must 
be  determined  by  federal  law.  Therefore,  the  legal  advisers  to  that 
department  should  be  consulted  by  the  interested  employee  in  order 
to  ascertain  this  status. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


23  November   1971 


Subject: 


Courts;  Juveniles;  Mental  Hospitals;  Centers 
for  the  Mentally  Retarded;  Commitment  of 
Juveniles 


Requested  by: 


Mr.  Ben  W.  Aiken 

General  Business  Manager 

North    Carohna    Department    of    Mental 

Health 
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Question:       :-  May   the  judge  of  a  court  of  competent 

jurisdiction  commit  a  juvenile  to  a  State 
mental  hospital  for  treatment  with 
directions  that  such  juvenile  be  transferred 
to  a  center  for  the  mentally  retarded  when 
mentally  able  to  be  so  transferred? 

Conclusion:  Yes. 

Upon  a  finding  of  need  for  evaluation  of  mental  disorder,  G.  S. 
7A-286(6)  empowers  the  court  to  order  an  area  or  local  mental 
health  director  to  arrange  an  interdisciplinary  evaluation  and  make 
recommendations  to  the  court.  The  court  may  instruct  such  director 
to  make  the  necessary  arrangements  for  admission  to  or  the  court 
may  commit  directly  to  the  appropriate  State  or  local  facility. 
Historically,  commitments  have  been  made  only  by  judicial  officers 
and  whether  such  person  is  committed  is  a  matter  within  their 
discretion.  The  intent  of  this  statute  was  to  provide  the  court  with 
an  additional  facihty  for  its  use  in  making  a  determination  of  and 
providing  for  the  best  interest  of  such  child.  The  local  or  area  mental 
health  director  may,  upon  the  direction  of  the  court,  arrange 
admission  to  an  appropriate  State  or  local  facility  which  admission 
would  of  necessity  be  of  a  voluntary  nature. 

Prior  to  the  rewriting  of  this  statute,  (formerly  G.  S.  7A-286(5)), 
by  the   1971   General  Assembly,  it  read  in  part: 

"After  such  commitment,  the  child  may  be 
released  only  by  the  governing  board  or 
administrative  personnel  of  such  State 
institution,  who  shall  report  to  the  court  from 
time  to  time  on  the  progress  of  such  child  and 
who  shall  return  the  child  to  the  court  upon 
release  during  his  minority  for  such  further 
orders  as  the  court  finds  to  be  in  the  best 
interest  of  the  child." 

This  was  omitted  from  the  present  statute.  Thus,  it  is  necessary 
to  review  discharge  authority  from  both  mental  hospitals  and  centers 
for     the     mentally     retarded.     G.  S.     122-66.1     authorizes     the 
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superintendent  of  any  State  hospital  to  discharge  a  patient  and  sets 
forth  the  procedure  therefor.  G.  S.  122-71.1  provides  for  the  discharge 
of  patients  from  centers  for  the  mentally  retarded  and  reads  as 
follows: 

"Any  person  admitted  to  a  center  may  be 
discharged  therefrom  or  returned  to  his  or  her 
parents  or  guardian  when  requested  by  the 
parents  or  guardian  or  when,  in  the  judgment 
of  the  State  Department  of  Mental  Health,  it 
will  not  be  beneficial  to  such  person  or  to  the 
best  interest  of  the  center  that  such  person  be 
retained  longer  therein." 

No  statute  or  other  authority  has  been  found  which  would  preclude 
the  Department  of  Mental  Health  from  transferring  such  a  juvenile 
from  a  State  mental  hospital  to  a  center  for  the  mentally  retarded 
when  so  directed  by  the  court. 

Robert  Morgan,  Attorney  General 
'     .  Parks  H.   Icenhour, 

'  Assistants  Attorney  General 


23  November   1971 
Subject: 


Requested  by: 


Questions: 


Taxation;  Real  Estate  Excise  Stamp  Tax; 
Voluntary  Partitions  of  Realty;  Exchanges 
of  Realty;  G.  S.  105-228.28,  G.  S. 
105-228.29,  G.  S.  105-228.30  and  1971 
Treas.  Reg.    §   47-4361-2(b)(7) 

Mr.  W.  C.  Pickett,  Jr.,  Director 
Privilege  License,  Beverage  &  Cigarette 
Tax  Division,  Department  of  Revenue 

(1)  Are  conveyances  pursuant  to  a 
voluntary  partition  of  realty  subject  to  the 
excise  stamp  tax  on  conveyances? 
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(2)  Are  conveyances  pursuant  to  an 
exchange  of  realty  subject  to  the  real  estate 
excise  stamp  tax? 

Conclusions:  (1)      Where  there  is  a  voluntary  partition 

by  co-tenants,  there  is  only  a  severance  of 
possession  and  not  title;  therefore,  it  is  not 
subject  to  the  real  estate  excise  stamp  tax, 
unless  one  co-tenant  for  additional 
consideration  takes  a  larger  share  of  the 
land. 

(2)  Where  A  owns  Blackacre  and  B  owns 
Whiteacre  and  they  make  cross 
conveyances,  A  conveying  Blackacre  to  B 
and  B  conveying  Whiteacre  to  A,  the 
conveyances  are  subject  to  the  real  estate 
excise  stamp  tax  on  conveyances. 

Are  conveyances  between  A  and  B  subject  to  the  excise  stamp  tax 
on  conveyances  where  A  owns  Blackacre  and  B  owns  Whiteacre  and 
they  make  cross  conveyances  as  an  even  "swap"?  Both  deeds  are 
subject  to  the  excise  stamp  tax  on  conveyances.  G.  S.  105-228.28 
provides : 

"The  provisions  of  this  article  shall  apply  to 
every  person  .  .  .  conveying  an  interest  in  real 
estate  located  in  North  Carolina  other  than  a 
governmental  unit  and  instrumentalities 
thereof." 

G.  S.   105-228.29  provides: 

"The  provisions  of  this  article  shall  not  apply 
to  transfers  of  an  interest  in  real  estate  by 
operation  of  law,  by  lease  for  a  term  of  years, 
by  or  pursuant  to  the  provisions  of  a  will,  by 
intestacy,  by  gift,  by  merger  or  consolidation, 
or  by  instruments  securing  indebtedness,  or  any 
other     transfer     where     no     consideration     in 
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property    or   money    is    due    or   paid    by    the 
transferee  to  the  transferor." 


The  transaction  noted  above  is  a  "swap"  or  "exchange"  of  property. 
To  be  exempt  from  the  tax  it  must  be  brought  under  the  provisions 
of  G.  S.  105-228.29  because  G.  S.  105-228.28  imposes  the  tax  on 
all  other  conveyances  of  realty  in  North  Carolina.  The  conveyances 
are  not  transfers  by  operation  of  law,  nor  are  they  gifts  because 
consideration  is  given.  Consequently,  the  exchange  of  realty  for 
other  realty  or  goods  is  subject  to  the  excise  stamp  tax  on 
conveyances.  Cf.  Attorney  General  Opinion  to  Mr.  Stuart  on 
17  Feb.   1971   (41   N.C.A.G.  237). 

Where  tenants  in  common  voluntarily  partition  property  by  cross 
conveyances,  the  deeds  effecting  the  voluntary  partition  are  not 
subject  to  the  real  estate  transfer  tax  under  G.  S.  105-228.30. 
However,  the  conveyance  will  be  subject  to  the  tax  if  one  of  the 
tenants  in  common  for  additional  consideration  receives  a  share 
greater  than  his  pro  rata  ownership  warrants.  Attorney  General 
Opinion  to  JuUan  C.  Powell  on  24  July  1968  (40  N.C.A.G.  875). 
This  would  include  conveyances  pursuant  to  a  partition  where  one 
of  the  parties  gives  added  consideration  or  "boot"  to  his  conveyance 
to  obtain  a  particular  portion  of  the  land  or  a  share  greater  than 
his  pro  rata  ownership  warrants.  See  40  N.C.A.G.  875,  supra.  1971 
Treasury  Regulation   §   47-4361 -2(b)(7)  provides: 

"(7)  Partition  deeds,  unless,  for  consideration, 
r  some  of  the  parties  take  shares  greater  in  value 
than  their  undivided  interests,  in  which  event 
a  tax  attaches  to  each  deed  conveying  such 
greater  share  computed  upon  the  consideration 
of  the  excess." 

If  one  tenant  in  common,  who  is  a  party  to  the  voluntary  partition, 
pays  the  other  tenant  in  common  $2,000  to  equahze  the  division 
of  the  property,  the  deed  would  be  subject  to  the  excise  tax  on 
conveyances  to  the  extent  of  $2,000  in  value.  G.  S.  105-228.29 
excludes  transfers  "where  no  consideration  in  property  or  money 
is  due  or  paid  by  the  transferee  to  the  transferor. "  (Emphasis  added). 
A  co-tenant  may  receive  a  share  greater  than  his  pro  rata  ownership 
warrants,  without  being  subject  to  the  real  property  excise  stamp 
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tax  if  a  gift  was  intended  by  the  other  co-tenant  and  no 
consideration  in  property  or  money  was  due  or  paid  for  the 
additional  property. 

Robert  Morgan,  Attorney  General 
Ronald  M.  Price, 
Associate  Attorney 


23  November   1971 

Subject:  Conservation    and    Development;   Fishing   Laws; 

Authority  of  Local  Government  to  Regulate 
Fishing  in  Coastal  Fishing  Waters 

Requested  by:        Mr.  Clifton  L.  Moore,  Jr. 
Town  Attorney 
Topsail  Beach 

Question:  May     local     ordinances     control     or     regulate 

commercial  fishing  within  the  corporate  hmits  of 
any  municipaUty  bordering  the  coastal  fishing 
waters  of  North  Carolina? 


Conclusion:  The    regulation    and     control    of    marine    and 

estuarine    resources    is    exclusively    within    the 

tL  authority   of  the  State  of  North  Carolina,  and 

local  regulations  or  ordinances  are  not  authorized 

under  the  laws  of  North  Carolina. 

The  1965  North  Carolina  General  Assembly  enacted  G.  S.  1 13-133, 
which  repealed  all  special  local  and  private  acts  and  ordinances 
regulating  the  conservation  of  marine  and  estuarine  resources.  The 
statute  reads  as  follows: 

"§  113-133.  Abolition  of  local  coastal  fishing 
laws.-ThQ  enjoyment  of  the  marine  and  estuarine 
resources  of  the  State  belongs  to  the  people  of  the 
State  as  a  whole  and  is  not  properly  the  subject  of 
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local  regulation.  As  the  Department  is  charged  with 
administering  the  governing  statutes  and  promulgating 
regulations  in  a  manner  to  reconcile  as  equitably  as 
may  be  the  various  competing  interests  of  the  people 
as  regards  these  resources,  considering  the  interests  of 
those  whose  livelihood  depends  upon  full  and  wise  use 
of  renewable  and  nonrenewable  resources  and  also  the 
interests  of  the  many  whose  approach  is  recreational, 
all  special,  local,  and  private  acts  and  ordinances 
regulating  the  conservation  of  marine  and  estuarine 
resources  are  repealed.  Nothing  in  this  section  is 
intended  to  invahdate  local  legislation  or  local 
ordinances  which  exercise  vaHd  powers  over  subjects 
other  than  the  conservation  of  marine  and  estuarine 
resources,  even  though  an  incidental  effect  may  consist 
of  an  overlapping  or  conflict  of  jurisdiction  as  to  some 
particular  provision  not  essential  to  the  conservation 
objectives  set  out  in  this  subchapter." 

In  view  of  this  statute,  the  authority  to  regulate  coastal  fishing  is 
within  the  exclusive  power  of  the  North  CaroUna  Department  of 
Conservation  and  Development. 

Although  G.  S.  113-133  does  not  prohibit  local  ordinances  which 
exercise  valid  power  over  subject  matters  other  than  conservation 
of  marine  and  estuarine  resources  within  their  jurisdiction,  the 
regulation  of  commerical  fishermen  so  as  to  prevent  their  fishing 
in  certain  areas  or  using  fishing  methods  permitted  by  State  law 
would  amount  to  the  exercise  of  authority  over  the  conservation 
of  marine  and  estuarine  resources.  Local  governments  are  not 
permitted  to  do  so  under  G.  S.   113-133. 

Robert  Morgan,  Attorney  General 
Thomas  E.  Kane, 
Ocean  Law  Consultant 
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24  November  1971 
Subject: 


Requested  by: 


Questions: 


Conclusion: 


Education;  Consolidation;  Effect  of  the 
Consolidation  of  These  Two  School  Units 
Upon  the  Term  of  Office  of  the  Member  of 
the  School  Board  Which  Would  Otherwise 
Become  Vacant  in   1972. 

Mordecai  and  Mills 
Attorneys  for  Wake  County 
Board  of  Education 

(1)  In  event  merger  is  defeated  and  an 
election  held  after  January  1,  1972,  would 
Mrs.  Gentry's  term  of  office  be  automatically 
extended  for  two  years  without  her  having  to 
enter  the  primary  elections  of  1972  as  provided 
in  Chapter  852,   1963  Session  Laws? 

(2)  If  the  Wake  County  Board  of 
Commissioners  fail  to  hold  an  election  prior 
to  January  1,  1973,  would  Mrs.  Gentry's  term 
of  office  be  extended  for  two  years  under 
Section  12  of  Chapter  1005,  1971  Session 
Laws,  quoted  above? 

If  the  merger  of  the  two  school  units  is 
defeated  in  a  referendum  or  an  election,  then 
under  the  statute  (Chapter  1 005  of  the  Session 
Laws  of  1971)  Mrs.  Gentry's  term  of  office 
would  be  extended  for  two  years  until  it  would 
become  vacant  in  1974.  Although  the  holding 
of  an  election  to  determine  the  question  of 
consoHdation  and  merger  of  these  two  school 
units  is  mandatory,  if  the  commissioners  fail 
to  call  and  hold  the  election  as  provided  by 
the  statute  above  referred  to,  then  Mrs. 
Gentry's  term  of  office  would  not  be  extended 
as  it  can  only  be  extended  if  the  merger  is 
defeated  in  an  election  held  for  that  purpose. 
If  the  County  Commissioners  of  Wake  County 
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fail  to   call  an  election  as   provided  by  the^ 
statute,  the  safe  thing  for  Mrs.  Gentry  to  do 
is  to  file  and  enter  the  primary  as  provided 
'  in  Chapter  852  of  the  Session  Laws  of  1963, 

for  if  the  election  is  held  subsequent  to 
entering  and  filing  in  the  primary,  Mrs.  Gentry 
can  always  withdraw  and  rely  on  the  extension 
provided  in  the  next  to  the  last  paragraph  of 
Section  12  of  Chapter  1005  of  the  Sessionj 
Laws  of  1971. 

The  two  pertinent  statutes  under  consideration  are  the  first  paragraph! 
of  Section   1    of  Chapter  1005  of  the  Session  Laws  of  1971   and  a 
portion  of  the  next  to  the  last  paragraph  in  Section   1 2  of  Chapter  1 005 " 
of    the    Session    Laws    of    1971.    The    language    of   the   Act   under  j 
consideration  reads  as  follows: 

"Effective  July  1,  1973,  subject  to  the  approval 
of  the  voters  of  Wake  County  at  an  election  to 
be  held  prior  to  January  1,  1973,  and  on  a  date 
set  by  the  Wake  County  Board  of 
Commissioners,  the  Wake  County  Board  of 
Education  and  the  Board  of  Education  of  the 
Raleigh  City  School  Administrative  Unit  are 
hereby  consolidated  and  merged." 

,  "If  said  merger  is  defeated,  the  term  of  office 

of  each  of  said  four  members,  appointed  by  the 
Wake  County  Board  of  Commissioners,  and  their 
>  successors,  shall  terminate  on  January  1,  1973, 
and  said  Board  of  Education  of  Wake  County 
shall  consist  of  the  original  five  members,  or 
their  successors,  and  shall  continue  as  provided 
in  Chapter  852,  1963  Session  Laws  and  other 
local  acts  and  general  statutes  pertaining  to  said 
Board;  provided,  however,  in  the  event  the 
merger   is   defeated  at  an   election  held  after 

'  January   1,    1972,  the   term   of  office   of  the 

member  of  said  Board  (District  No.  3)  which 
would  otherwise  become  vacant  in  1972,  shall 
be  extended  for  two  years,  becoming  vacant  in 
1974." 
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If  the  proposed  consolidation  and  merger  is  defeated  in  an  election 
called  on  the  question  of  consoUdation  and  merger,  then  there  is 
no  doubt  but  what  Mrs.  Gentry's  term  of  office  would  be  extended 
for  two  years  to  only  become  vacant  in  1974.  The  statute  plainly 
says  that  if  the  merger  is  defeated  "at  an  election  held  after 
January  1,  1972",  the  term  of  office  of  the  member  of  the  Board 
from  District  No.  3  (Mrs.  Gentry)  which  would  otherwise  become 
vacant  in  1972  shall  become  extended  for  two  years  and  only 
become  vacant  in  1974.  This  is  as  plain  as  it  can  be.  It  is  of  no 
use  to  debate  the  question  as  to  whether  the  General  Assembly  has 
authority  to  extend  the  term  of  office.  The  General  Assembly  of 
this  State  by  legislative  enactment  has  been  extending  the  length 
of  terms  of  office  for  decades.  There  is  no  constitutional  restriction 
or  limitation  on  the  power  of  the  General  Assembly  to  extend  the 
length  of  terms  of  office,  and  it  has  done  so  on  many  occasions. 
Therefore,  if  an  election  is  held  and  the  consohdation  and  merger 
of  the  administrative  systems  of  the  two  school  administrative  units 
is  defeated,  Mrs.  Gentry  would  hold  office  until  the  time  of 
expiration  in   1974. 

Of  course,  the  question  arises  as  to  what  the  terms  of  office  will 
be  if  the  election  is  held  and  the  consolidation  and  merger  of  the 
administrative  functions  is  approved  by  the  people.  The  election 
under  Section  1  of  the  Act  in  question  is  "to  be  held  prior  to 
January  1,  1973".  We  regard  this  language  as  mandatory,  and, 
therefore,  it  is  the  duty  of  the  Board  of  County  Commissioners 
to  call  the  election  so  that  the  voters  can  approve  or  reject  prior 
to  January  1,  1973,  and  on  a  date  to  be  fixed  by  the  Board  of 
County  Commissioners  of  Wake  County.  Now  the  new  nine-member 
consolidated  or  merged  school  board  is  to  be  elected  at  a  special 
nonpartisan  election  to  be  held  during  April  or  May,  1973,  the  date 
to  be  set  by  the  Wake  County  Board  of  Commissioners.  The  new 
Board  is  to  begin  its  administration  from  and  after  July  1,  1973. 
It  is  provided  in  the  fifth  paragraph  of  Section  12  of  Chapter  1005 
of  the  Session  Laws  of  1971  that  if  the  merger  is  approved  by  the 
voters  of  Wake  County,  the  provisions  of  the  section  shall  supersede 
any  other  local  acts  and  that  the  term  of  office  of  said  boards  shall 
be  extended  or  shortened,  as  herein  provided,  to  terminate  or  expire 
on  July  1,  1973.  The  new  nine-member  Board  of  the  merged  units 
are  to  elect  these  nine  members  at  a  special  nonpartisan  election 
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to  be  held  during  April  or  May,  1973.  Therefore,  Mrs.  Gentry's  term   ^ 
of  office,  in  case  the  merger  is  approved,  would  extend  until  the  election 
of  the  new  Board  in  April  or  May  of  1973,  by  virtue  of  the  fact  that   S 
she  is  entitled  to  hold  office  until  her  successor  is  duly  elected  and 
qualified.   There   could  be  no   primary  in    1972   for  these  new  nine 
members  of  the  consolidated  board  for  the  simple  reason  that  they  are 
to   be  elected  in   a  special  nonpartisan   election,   or  under  the  fifth 
paragraph  of  Section   12  the  terms  of  office  of  the  old  Board  and  its 
members  could  be  extended  or  shortened  to  expire  on  July   1,  1973. 
Under  either  interpretation  Mrs.  Gentry  would  be  entitled  to  hold  office   f 
until  July   1,  1973,  when  the  members  of  the  new  Board  take  office, 
and  it  is  possible  that  she  may  run  as  a  candidate  and  be  elected  in 
the  nonpartisan  election  to  be  held  during  April  or  May  of  1973.  So 
much  for  the  carry  over  from  the  old  Board  to  the  new  Board  if  the   ( 
merger  is  approved. 

The  most  difficult  question  is  what  action  Mrs.  Gentry  should  take  if! 
the  Board  of  County  Commissioners  refuses  to  call  an  election  as 
provided  by  this  special  act  (Chapter  1005  of  the  Session  Laws  of 
1971).  As  stated  above,  we  construe  Section  1  of  the  Act  as  being 
mandatory  and  that  the  Board  of  County  Commissioners  is  required 
to  call  the  election  sometime  prior  to  January  1,  1973.  It  seems  to 
us  that  the  safe  thing  for  Mrs.  Gentry  to  do  would  be  to  file  for  office 
under  the  primary  law  which  requires  a  fihng  by  February  21,  1972,| 
for  the  primary  election  to  be  held  on  May  6,  1972.  Then,  if  no  election 
is  called  by  the  County  Commissioners,  she  can  be  a  candidate  to 
succeed  herself  under  the  present  law  when  her  term  expires  in  1972. 
If  the  election  is  called  and  held  after  the  primary  of  1972,  then  in 
either  case,  if  the  merger  is  approved  or  not  approved,  she  can  rely 
on  the  extension  of  her  term  of  office,  in  case  of  defeat  of  merger, 
until  1974.  If  the  merger  is  approved,  then  she  can  hold  over  until 
July  1,  1973,  which  will  be  the  date  on  which  the  new  Board  takes 
office.  \ 

Robert  Morgan,  Attorney  General 
\    '        ^       Ralph  Moody, 
Special  Counsel 
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24  November  1971 


Subject: 


Requested  by: 


Education;  Consolidation;  Effect  of  Merger 
of  the  Two  School  Administrative  Units 
Upon  Order  of  the  Federal  Court  Assigning 
Pupils  and  Upon  Plan  Adopted  and 
Approved  by  HEW  for  Assignment  of 
Pupils. 

Mordecai  and  Mills 
Attorneys  for  Wake  County 
Board  of  Education 


Question: 


If  the  voters  of  Wake  County  approve 
merger  of  the  two  school  units 
(administrative  unit  operated  by  Wake 
County  Board  of  Education  and  City 
Administrative  Unit  operated  by  Raleigh 
City  Board  of  Education),  would  the  new 
merged  school  unit  known  as  "Wake 
County  Public  School  Administrative  Unit" 
be  under  the  United  States  District  Court 
order  in  the  case  cited  above? 


Conclusion:  The  Wake  County  School  Administrative 

Unit    operated    and    administered  by   the 
Wake  County  Board  of  Education  would 
not  be  subject  to  the  order  of  the  federal 
e  court    which   governs    the    assignment    of 

students  to  the  schools  of  the  Raleigh  City 
School  Administrative  Unit  operated  by 
the  Raleigh  City  Board  of  Education.  The 
pupils  attending  the  schools  operated  by 
the  Wake  County  Board  of  Education 
would  still  be  assigned  and  subject  to  the 
plan  now  in  force  which  has  been  approved 
by  HEW. 

The  question  submitted  refers  to  the  fact  that  there  is  to  be  a  merger 
or  consolidation  of  the  Wake  County  Board  of  Education  and  the 
Board  of  Education  of  the  Raleigh  City  School  Administrative  Unit 

-648- 


which  is  to  be  effective  July  1,  1973,  subject  to  the  approval  of 
the  voters  of  Wake  County  at  an  election  to  be  held  prior  to 
January  1,  1973.  The  date  of  election  is  to  be  set  by  the  Board 
of  County  Commissioners  of  Wake  County.  The  language  "case  cited 
above"  in  the  question  refers  to  the  fact  that  the  Raleigh  City  School 
Administrative  Unit  is  now  operated  under  the  United  States  District 
Court  Order  entered  in  the  case  of  Everett  DeCarl  Smith,  Jr.  v. 
Raleigh  City  Board  of  Education,  Additional  Party  Defendant,  et  al. 
The  Wake  County  Board  of  Education  is  not  operating  its  schools 
at  this  time  under  any  order  of  the  federal  court  but  is  operating 
its  schools  under  a  plan  for  the  assignment  of  its  pupils  approved 
by  HEW.  The  basic  question  is  if  there  is  a  merger  of  these  two 
schools  units,  would  the  Wake  County  Board  of  Education,  upon 
merger,  become  automatically  subject  to  the  order  of  the  Federal 
District  Court  which  governs  the  assignment  of  pupils  in  the  schools 
at  the  present  time  operated  by  the  Raleigh  City  Board  of  Education 
which  are  the  schools  located  in  the  Raleigh  City  School 
Administrative  Unit. 

Since  the  Raleigh  City  Board  of  Education  operates  its  schools  under 
a  plan  of  assignment  fixed  by  order  of  the  Federal  District  Court 
and  the  schools  operated  by  the  Wake  County  Board  of  Education 
operate  under  a  plan  entered  into  and  approved  by  HEW,  the  merger 
and  consolidation  into  one  administrative  body  appUcable  to  all  the 
schools  in  Wake  County  would  not  affect  the  schools  operating  ; 
under  the  order  of  the  District  Court,  and,  likewise,  would  not  affect 
the  schools  operating  under  the  plan  approved  by  HEW.  In  other 
words,  the  various  schools  would  continue  to  operate  according  to 
the  order  of  the  Federal  Court  and  according  to  the  HEW  plan, 
and  the  consoHdation  and  merger  of  the  administrative  function 
would  not  affect  the  previous  federal  court  order  and  the  previous 
HEW  plan. 

The  pubhc  schools  of  these  two  units  would  continue  to  have  pupils 
assigned  as  they  now  have  them  assigned  and  the  merger  and 
consoUdation  of  administrative  functions  as  authorized  by  a  State 
law  cannot  nullify,  vary  or  set  aside  the  order  of  the  federal  court 
and  the  plan  approved  by  the  federal  agency.  If  the  orders  of  the 
Court  and  the  federal  agency  could  be  set  aside  or  varied,  then  we 
would  have  the  spectacle  of  a  State  statute  nulHfying  a  proper  order 
and  plan  of  a  federal  court  and  a  federal  agency. 

-649- 


An  additional  reason  why  the  schools  will  have  to  continue  to  be 
operated  as  to  assignment  of  pupils  as  now  operated  is  that  under 
Article  VI,  Section  (2)  of  the  United  States  Constitution,  known 
as  the  "Federal  Supremacy  Clause",  provides  that  the  states  cannot 
nullify  federal  action  in  such  fashion.  This  clause  says: 

"The  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land;  and  the  judges 
in  every  state  shall  be  bound  thereby,  anything 
in  the  Constitution  and  laws  of  any  state  to  the 
contrary  nevertheless." 

The  pubHc  schools  operated  by  the  two  above  mentioned  units  can 
be  merged  and  consoUdated  as  to  their  administrative  functions  as 
provided  by  Chapter  1005  of  the  Session  Laws  of  1971,  but  this 
will  not  affect  the  Federal  Court  Order  and  the  assignment  plan 
of  HEW  now  in  effect. 

Robert  Morgan,  Attorney  General 
Ralph  Moody, 
Special  Counsel 


30  November  1971 

Subject:  Administrative      Law;     Employment      Security 

Commission;  Filing  of  Claims  and  Claim 
Procedure;  Practice  of  Law  by  Laymen, 
Consultant  Associations  and  Corporations  Before 
the  Commission  and  Its  Hearing  Officers  and 
Agents;  Authority  of  Laymen,  Associations  and 
Consultant  Corporations  to  File  Separation 
Notices,  Noncharging  Instruments  and  to  Protest 
^  or    Resist    Claims    Filed    by    Employees    of   an 

Employer  Covered  by  Employment  Security  Law; 
Consultants   and   Associations  and  Corporations 
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Requested  by: 


Acting  as  Consultants  Advising  Employers  as  to 
the  Eligibility  and  Disqualifications  for  Benefits 
of  Employees;  Effect  of  Power  of  Attorney  to 
a  Consultant  Purporting  to  Confer  Authority  to 
Represent  Employer  in  Matters  Involving  Benefits 
Under  the  Employment  Security  Act. 

Honorable  D.  G.  Ball 

Chief  Counsel 

N.  C.  Employment  Security 

Commission 


Question : 


Do  lay  consultants  to  employers  covered  by  the 
Unemployment  Compensation  Act  and 
purporting  to  act  under  a  power  of  attorney  given 
by  such  employer  have  authority  to  file 
separation  notices,  noncharging  notices,  advise 
employers  as  to  eligibility  and  disquaUfication  of 
claimants  and  otherwise  advise  employers  and 
represent  same  before  intermediate  hearing 
officers  of  the  Commission? 


Conclusion:  Such  consultants,  including  tax  consultants,  are 

not  authorized  to  perform  any  of  the  functions 
contemplated  in  the  above  question,  nor  or  they 
authorized  to  represent  employers  during  hearings 
before  the  Commission  or  any  of  its  intermediate 
'  '  hearing  officers.  ^ 

The  questions  relating  to  the  subjects  stated  in  the  above  question 
have  been  sent  to  this  office  by  you,  along  with  a  copy  of  a 
separation  notice  and  noncharging  notice  as  an  example,  together 
with  certain  powers  of  attorney  executed  by  employers  to 
corporations,  associations  or  groups  doing  business  as  consultants 
for  employers  in  employment  security  benefit  matters.  As  an 
example,  one  of  these  consultant  corporations  sends  a  power  of 
attorney  which  purports  to  authorize  it  as  the  employer's  true  and 
lawful  attorney  in  fact  with  full  power  and  authority  to  represent 
the  employer  before  the  Employment  Security  Commission  of  North 
Carolina,  Employment  Insurance  Division,  until  this  authority  shall 
be  revoked  in  writing  in  connection  with  the  following: 
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"Any  and  all  matters  affecting  unemployment 
insurance  tax,  including  without  limitation  by  the 
enumeration  thereof,  all  claims,  voluntary 
contributions,  refunds,  merit  rating  and  joint 
accounts. " 

The  other  powers  of  attorney  you  send  me  contain  the  same 
language  and  purport  to  give  these  consultants  full  power  to 
represent  the  employer  in  virtually  all  employment  security  benefit 
matters,  including  any  tax  that  may  be  assessed  against  the  employer. 
You  also  send  us,  by  way  of  illustration,  a  letter  of  transmittal  sent 
along  with  powers  of  attorney  and  a  report  from  Mr.  James  C. 
Bradham,  Claims  Deputy  of  Concord.  In  this  report  it  appears  that 
a  tax  consultant  filed  various  noncharging  notices  apparently  from 
a  mere  inspection  of  the  employer's  payroll  records.  You  also  send 
me  copy  of  letter  from  a  tax  consultant  corporation  in  regard  to 
a  claim  wherein  the  consultant  argues  that  the  employee  is 
disqualified  from  benefits.  I  return  all  of  these  documents  to  you 
with  this  letter. 

As  to  all  lay  persons,  tax  consultants  or  consultants  of  any  nature, 
whether  the  associations  or  corporations  consisting  of  consultants 
who  may  appear  in  claim  proceedings  before  the  Commission  or 
any  of  its  intermediate  hearing  agencies,  I  send  you  copy  of  a  letter 
issued  by  this  office  on  June  2,  1949,  wherein  we  held  that  no 
laymen  or  corporations  of  consultants  could  practice  law  or  make 
such  appearances  either  against  or  in  behalf  of  claimants.  In  fact, 
it  is  believed  that  this  letter  covers  any  and  all  questions  as  to 
consultants  and  laymen  dealing  with  claims,  filing  notices  or  any 
other  documents  whereby  they  represent  employers  in  claim 
proceedings.  It  is  not  necessary  to  go  into  these  matters  to  any 
extent  for  they  are  covered  by  our  former  ruhng.  Such  persons 
cannot  do  so  and  have  no  authority  to  do  any  of  the  things  inquired 
about  in  your  letter.  This  letter  is  published  in  a  pamphlet  which 
is  entitled:  "North  Carolina  Statutes,  Rules  and  Regulations  and 
Ethics  Opinions  of  the  North  Carolina  State  Bar."  We  have  again 
checked  with  the  North  Carolina  State  Bar  and  have  been  informed 
that  this  opinion  is  still  adhered  to  and  is  still  approved  by  the 
North  Carolina  State  Bar. 
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The  whole  subject  of  the  practice  of  law  in  this  State  and 
unauthorized  practice  is  covered  by  Chapter  84  of  the  General 
Statutes  of  North  Carolina,  as  amended.  Persons  who  are  prohibited 
from  practicing  law  are  defined  in  G.  S.  84-4  (1969  Cumulative 
Supplement  to  Volume  2C).  The  prohibition  as  to  the  practice  of 
law  by  a  corporation  is  dealt  with  by  G.  S.  84-5  (1969  Cumulative 
Supplement  to  Volume  2C).  The  practice  of  law  is  defined  in 
G.  S.  82-2.1. 

Under  the  Employment  Security  Act  it  is  our  opinion  that  certain 
things  must  be  done  by  employers  and  cannot  be  delegated  by 
powers  of  attorney  to  any  other  individual  or  corporation.  For 
example:  Under  G.  S.  96-9(c)(2)b  an  employer  must  furnish  the 
Commission  "with  such  notices  regarding  the  separation  of  the 
individual  from  work  as  are  or  may  be  required  by  the  regulations 
of  the  Commission."  The  employer  has  this  information  and 
frequently  any  consultant  is  located  far  away  in  another  city  and 
any  information  the  consultant  furnishes  can  be  of  a  second-  or 
third-hand  nature. 

Under  G.  S.  96-13  there  are  certain  conditions  which  must  be  met 
before  an  unemployed  individual  is  eligible  for  benefits.  Under 
G.  S.  96-14  there  are  set  forth  disqualifications  wherein  an 
individual  shall  be  disqualified  for  benefits.  Advising  an  employer 
on  these  matters  is  a  mixed  question  of  fact  and  law  and  this  cannot 
be  done  by  consultants.  What  we  are  here  saying  does  not,  of  course, 
relate  to  an  employer's  personnel  officers  and,  if  the  employer  is 
a  corporation,  its  immediate  agents  and  employees  directly  employed 
by  the  company.  Under  G.  S.  96-18  there  is  a  long  list  of  penalties 
that  may  be  involved  and  which  are  applicable  to  both  employers 
and  claimants.  The  employer,  therefore,  should  furnish  all 
information  and  look  after  his  own  claims  filed  against  him  and 
which  may  or  may  not  be  chargeable  to  his  reserve  account.  The 
Employment  Security  Commission  has  a  right  to  look  to  the 
employer  in  all  these  matters,  and  it  would  be  hard  indeed  to  hold 
an  employer  liable  for  a  false  statement  or  a  false  representation 
made  by  a  consultant.  The  same  is  true  as  to  the  furnishing  of  reports 
which  the  employer  may  have  given  to  the  consultant  but  which 
are  not  furnished  by  the  consultant. 

We  are  of  the  opinion,  therefore,  that  the  Commission  should  not 
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deal  with  consultants  but  only  with  the  employer  and  his  immediate 
agents,  which  are  his  employees,  or  with  his  recognized  attorney. 

Robert  Morgan,  Attorney  General 
Ralph  Moody, 
Special  Counsel 


30  November  1971 
Subject: 

Requested  by: 
Question: 

Conclusion: 


State  Departments,  Institutions  and 
Agencies;  Credit  Reporting;  Application  of 
Fair  Credit  Reporting  Act  to  State 
Agencies 

Mr.  Claude  E.  Caldwell,  Director 
State  Personnel  Department 

Does  the  Fair  Credit  Reporting  Act, 
15  U.  S.  C.   §1601,  apply  to 

governmental  agencies  of  the  State  of 
North  Carolina? 

The  Fair  Credit  Reporting  Act  applies  to 
State  agencies  and  requires  notice  to 
persons  applying  for  employment  if  an 
investigative  report  will  be  made;  prohibits 
the  furnishing  of  certain  personal  data 
except  under  specific  conditions;  and 
requires  disclosure  to  the  individual 
concerned  if  certain  personal  data  is 
provided  to  others. 


The  Fair  Credit  Reporting  Act  was  enacted  by  Congress  recently, 
and  became  effective  in  April  of  1971.  The  primary  effect  of  the 
Act  is  to  ensure  that  all  "consumer  reporting  agencies"  which  are 
reporting  information  about  a  citizen's  credit,  character,  general 
reputation,  personal  characteristics  and  mode  of  living  do  so  in  a 
fair,  reasonable,  accurate  and  confidential  manner.  The  "reports" 
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covered  by  the  Act  are  those  which  are  intended  to  affect  the 
individual's  credit  or  employment. 

While  the  thrust  of  the  Act  is  to  apply  to  those  commercial  agencies 
which  are  engaged  primarily  in  the  business  of  credit  reporting,  the 
Act  also  includes  all  agencies  which  perform  a  similar  function.  As 
defined  by  Section  603  of  the  Act,  a  "consumer  reporting  agency" 
includes  any  "government  or  govermental  subdivision  or  agency." 
It  is  quite  clear  that  the  Act  covers  all  agencies  of  the  State  of 
North  CaroUna.  Any  State  agency  which  regularly  assembles 
consumer  information  for  the  purpose  of  furnishing  this  information 
to  third  parties  must  comply  with  the  provisions  of  the  Act. 

Consumer  information  includes  information  which  is  gathered  to  be 
used  by  a  third  party  in  determining  an  individual's  eligibility  for 
employment.  It  is  this  feature  which  might  cause  the  Act  to  be 
applied  to  some  State  agencies.  If  any  State  agency  is  assembling 
information  which  is  then  provided  to  another  state's  officials  or 
to  any  person,  knowing  that  the  report  is  to  be  used  for  employment 
consideration  purposes,  all  provisions  of  the  Act  will  apply. 

Another  provision  of  the  Act  which  might  affect  some  State  agencies 
is  the  requirement  that  where  an  "investigative  consumer  report" 
is  going  to  be  made  on  the  apphcant  for  employment  or  credit, 
the  apphcant  must  be  informed  in  writing  that  such  an  investigation 
wUl  be  made.  The  essential  features  of  this  provision  are:  (1)  the 
requirement  that  notice  be  given  to  the  apphcant  in  writing  that 
the  report  will  be  made;  and  (2)  the  apphcant  may  question  the 
accuracy  of  the  investigation  and  request  additional  disclosures. 

If  a  State  agency  is  considered  to  be  a  "consumer  reporting  agency," 
the  Act  requires  that  the  agency  disclose  to  the  consumer  the  nature 
and  substance  of  ah  information  in  its  files,  and  the  sources  of  this 
information.  In  addition,  the  reporting  agency  must  disclose  to  the 
consumer  the  names  of  recipients  of  reports  recently  issued. 

If  any  State  agency  uses  consumer  reports  in  making  a  determination 
as  to  employment  of  an  apphcant,  the  Act  places  certain  obligations 
upon  that  agency.  Section  615  of  the  Act  requires  that  if 
employment  is  denied  "wholly  or  partly  because  of  information 
contained  in  a  consumer  report,"  the  "user"  must  "so  advise  the 
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consumer  against  whom  such  adverse  action  has  been  taken  and 
supply  the  name  and  address  of  the  consumer  reporting  agency 
making  the  report." 

The  Fair  Credit  Reporting  Act  does  not  prohibit  any  State  agency 
from  reporting  to  others  any  personal  data  which  has  been  obtained 
by  a  direct  relationship  with  the  reported  person.  Information  about 
a  former  employee's  work  record  is  not  covered  by  the  Act. 
However,  information  obtained  from  outside  sources,  even  if  in  a 
former  employee's  personnel  file,  should  not  be  disclosed. 

This  Office  has  not  received  a  complaint  against  an  agency  of  the 
y.  State  with  respect  to  a  possible  violation  of  the  provisions  of  the 
Fair  Credit  Reporting  Act.  However,  it  may  be  that  some  State 
agency  is  providing  a  "consumer  report"  to  a  third  party;  causing 
a  "consumer  report"  to  be  prepared  by  a  third  party;  or  acting 
as  a  "user"  of  consumer  information,  without  knowledge  of  the 
scope  of  this  Act.  The  Act  provides  for  criminal  sanctions  for  its 
violation,  as  well  as  procedures  for  civil  redress  for  the  injured 
consumer.  You  may  wish  to  suggest  that  any  employee  of  a  State 
governmental  subdivision  or  agency  who  has  a  question  about  a 
practice  which  might  be  covered  by  this  Act  should  communicate 
with  you  in  order  that  this  question  might  be  presented  to  the 
Attorney  General. 

Robert  Morgan,  Attorney  General 

Eugene  Hafer, 

Assistant  Attorney  General 


30  November  1971 


Subject:  Streets  and  Highways;  MunicipaUties;  Powell  Bill 

Funds;  Expenditure  for  Drainage  Purposes 

Requested  by:        Mr.  William  S.  Withers 
Clerk,  Town  of  Stanley 

Question:  May  Powell  Bill  funds  be  used  to  install  culverts 
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in  a  ditch  located  on  private  property  to  correct 
an  overflow  problem  where,  as  a  result  of  the 
widening  of  North  Main  Street  (N.  C.  27)  by  the 
State  Highway  Commission,  complaints  about 
overflowing  have  increased? 

Conclusion:  No.  Powell  Bill  funds  may  not  be  used  generally 

for  drainage  purposes  in  the  town  and  may  be 
used  to  pay  only  for  the  portion  of  the  cost  of 
drainage  facihties  on  a  State  highway  system 
street  which  is  necessary  to  provide  for  drainage 
arising  from  streets  on  the  municipal  street 
system  for  which  the  municipahty  is  responsible. 

In  a  letter  received  by  this  office  on  November  4,  1971,  from  the 
Clerk  for  the  Town  of  Stanley,  the  facts  indicate  that  the  City  is 
experiencing  overflow  problems  from  a  700-foot  ditch  of  which  670 
feet  is  on  private  property.  The  State  Highway  Commission  recently 
completed  a  widening  project  on  North  Main  Street  (N.  C.  27),  a 
street  on  the  State  highway  system,  and  complaints  of  overflow  on 
this  particular  ditch  have  increased  after  the  widening  project.  An 
opinion  is  requested  as  to  whether  or  not  Powell  Bill  funds  may 
be  expended  to  correct  the  drainage  problem  as  this  ditch  passes 
through  private  property. 

G.  S.  136-41.3  provides  that  Powell  Bill  funds  may  be  expended 
by  municipahties  "only  for  the  purposes  of  maintaining,  repairing, 
constructing,  reconstructing  or  widening  any  street  or  public 
thoroughfare  including  bridges,  drainage,  curb  and  guttering,  and 
other  necessary  appurtenances.  .  .  ."  An  appurtenance  has  been 
defined  as  a  thing  which  belongs  to  another  thing  as  principal,  and 
which  passes  as  incident  to  the  principal  thing.  It  must  have  such 
relation  to  the  principal  thing  as  to  be  capable  of  being  used  in 
connection  therewith.  Rickman  Manufacturing  Company,  Inc.,  vs. 
Gable,  246  N.  C.  1.  It  has  further  been  defined  as  that  which  is 
essential  or  reasonably  necessary  to  the  full  beneficial  use  and 
enjoyment  of  the  principal  thing.  The  general  conclusion  of  opinions 
written  by  this  office  is  that  Powell  BiU  funds  may  not  be  used 
generally  for  drainage  purposes  or  to  construct  drainage  facilities 
unless  the  drainage  facility  is  a  necessary  part  of  the  construction 
of  the  street  itself  or  unless  it  is  necessary  to  protect  the  street. 
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No  facts  are  set  out  in  the  letter  which  would  indicate  the  culverts 
in  question  are  appurtenances  to  a  street  on  the  municipal  street 
system,  nor  to  show  the  installation  of  the  culverts  are  necessary 
to  protect  a  street  on  the  municipal  street  system.  Municipal 
expenditures  for  drainage  improvements  on  State  highway  system 
streets  as  opposed  to  municipal  system  streets  are  hmited  by 
Article  3A  of  Chapter   136  of  the  General  Statutes. 

Article  3A  of  Chapter  136  of  the  General  Statutes  provides  that 
the  State  Highway  Commission  shall  be  responsible  for  the 
construction  and  maintenance  of  streets  within  the  municipalities 
which  are  on  the  State  highway  system  and  each  municipahty  shall 
be  responsible  for  the  maintenance  and  construction  of  streets  in 
the  municipality  on  the  municipal  street  system.  North  Main  Street 
is  on  the  State  highway  system  for  which  the  Highway  Commission 
is  responsible.  G.  S.   136-66.1   provides  as  follows: 

"(4)  In  the  event  that  the  governing  body  of  any 
municipality  shall  determine  that  it  is  in  the  best 
interest  of  its  citizens  to  do  so,  it  may  expend  its  funds 
for  the  purpose  of  making  the  following  improvements 
on  streets  within  its  corporate  limits  which  form  a  part 
of  the  State  highway  system: 

a.  Construction  of  curbing  and  guttering; 

b.  Adding  of  lanes  for  automobile 
parking; 

c.  Bearing  that  portion  of  the  cost  of 
constructing  street  drainage  facilities 
which  may  by  reasonable  engineering 
estimates  be  attributable  to  that  amount 
of  surface  water  collected  upon  and 
flowing  from  municipal  streets  which  do 
not  form  a  part  of  the  State  highway 
system ; 

d.  Constructing  sidewalks;  provided,  that 
no  part  of  the  funds  allocated  to  the 
municipality  by  G.  S.  136-41.1  may  be 
expended  for  sidewalk  purposes." 
(Emphasis  added.) 
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The  provisions  of  G.  S.  136-66.1  provide  that  municipal  funds  for 
drainage  on  State  highway  system  streets  are  authorized  for  that 
portion  of  the  cost  of  constructing  street  drainage  facilities  which 
may  be  attributable  to  that  amount  of  surface  water  collected  upon 
and  flowing  from  municipal  streets  which  do  not  form  a  part  of 
the  State  highway  system.  There  are  no  facts  to  indicate  the  overflow 
is  attributable  to  street  drainage  from  a  municipal  street  which  does 
not  form  a  part  of  the  State  highway  system.  Therefore,  Powell 
Bill  funds  should  not  be  used  to  correct  the  drainage  problem. 

Robert  Morgan,  Attorney  General 

Eugene  Smith, 

Assistant  Attorney  General 


30  November  1971 
Subject: 


Motor  Vehicles;  Drivers'  Licenses;  Limited 
Driving  Privilege;  Permit;  G.  S.  20-179 


Requested  by: 


Honorable  J.  E.  Holshouser,  Sr. 
District  Court  Judge 
24th  Judicial  District     i 


Question : 


May  a  district  court  judge  now  grant 
limited  driving  privileges  without  a 
suspended  sentence  under  the  provisions  of 
G.  S.  20-179  as  amended  by 

Chapter  1133  of  the  1971  Session  Laws 
(Senate  Bill  621)? 


Conclusion: 


Yes. 


The  second  1971  amendment  to  subsection  (b)(1)  deleted  the  words 
"as  a  condition  of  suspended  sentence"  which  formerly  appeared 
in  this  section  allowing  hmited  driving  permits.  This  in  no  way 
affects  the  punishment  provided  in  subsection  (1)  of  this  section 
which  sets  forth  the  fine  and  imprisonment  permitted  for  a  first 
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conviction  of  driving  under  the  influence.  The  wording  of  this 
section  had  caused  concern  due  to  the  wording  "as  a  condition  of 
a  suspended  sentence"  when  considered  in  connection  with 
subsection  (b)(3)  allowing  the  limited  permit  for  persons  convicted 
for  first  offense  of  driving  under  the  influence  outside  of  the  State 
of  North  Carolina.  Many  of  the  judges  did  not  feel  that  they  had 
authority  to  "suspend  a  sentence"  for  an  offense  occurring  and  tried 
outside  the  State  of  North  Carolina. 

The  deleting  of  the  wording  "as  a  condition  of  suspended  sentence" 
should  not  cause  any  basic  concern  as  the  provisions  of  subsection 
(b)  (4)  were  not  changed  which  states:  "Any  violation  of  the 
restrictive  driving  privileges  as  set  forth  in  the  judgment  of  the  trial 
judge  allowing  such  privileges  shall  constitute  the  offense  of  driving 
while  Hcense  has  been  revoked  as  set  forth  in  G.  S.  20-28.  Whenever 
a  person  is  charged  with  operating  a  motor  vehicle  in  violation  of 
the  restrictions,  the  limited  driving  privilege  shall  be  suspended 
pending  the  final  disposition  of  the  charge."  The  wording  of  this 
section  of  the  statute  is  somewhat  in  the  nature  of  a  suspended 
sentence  and  serves  well  in  Ueu  thereof. 

Robert  Morgan,  Attorney  General 
WiUiam  W.  Melvin, 
Assistant  Attorney  General 


30  November   1971 
Subject: 


Criminal     Law     &     Procedure;     Miranda 
Warning;  Motor  Vehicles 


Requested  by: 


Lieutenant  T.  J.  Long 
Burlington  Police  Department 


Question: 


Is  it  necessary  to  give  the  Miranda  warning 
prior  to  questioning  motorists  about  motor 
vehicle  accidents  or  traffic  cases  where 
citations  are  issued? 
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Conclusion:  No. 

The      following      language      appears      in      State      v.      Beasley, 
10  N.  C.  App.  663: 

"We  note  that  the  officer  gave  defendant  the 
well-known  Miranda  warnings.  We  do  not  wish  to  be 
understood  as  implying  that  his  failure  to  have  done 
so  would  have  rendered  the  statements  inadmissible. 
We  are  of  the  opinion  that  this  situation  comes  within 
the  exceptions  to  the  exclusionary  rule  of  Miranda 
barring  from  evidence  statements  of  a  defendant  made 
during  in-custody  interrogation  unless  he  has  been 
advised  of  his  right  to  remain  silent  and  of  his  right 
to  have  counsel  present,  to  be  furnished  if  there  is 
financial  inability  to  hire,  and  has  knowingly  and 
intelligently  waived  such  rights.  The  Miranda  decision 
recognized  at  least  two  exceptions.  One  is  general 
on-the-scene  questioning  as  to  facts  surrounding  a 
crime,  and  the  other,  statements  freely  volunteered 
without  compelling  influences.  Miranda  v.  Arizona, 
384  U.  S.  at  pp.  477-478,  86  S.  Ct.  at  p.  1629, 
,  16  L.  Ed.  2d  at  pp.  725-726  (1966).  This,  we  think, 
clearly  comes  within  the  general  on-the-scene 
questioning  as  to  the  facts,  nor  was  this,  in  any  sense, 
an  in-custody  interrogation.  Indeed,  we  agree  with  the 
sound  reasoning  of  the  Supreme  Court  of  New  Jersey 
in  State  v.  Macuk,  57  N.  J.  1,  268  A.  2d  1  (1970), 
wherein  the  court  said:  "Now,  with  the  problem 
squarely  before  us,  we  are  of  the  opinion  that  in  view 
of  the  absence  of  any  indication  to  the  contrary  by 
the  United  States  Supreme  Court,  the  rules  of  Miranda 
should  be  held  inapplicable  to  all  motor  vehicle 
violations."  As  was  pointed  out  by  Justice  Hall,  for 
the  court,  the  type  of  questioning  involved  in  motor 
vehicle  violations  is  not  ordinarily  the  "lengthy, 
incommunicado  inquisition  seeking  to  'sweat  out'  a 
confession  at  which  Miranda  was  aimed."  It  usually 
consists  of  simple,  standard  inquiries  necessary  to 
complete  an  accident  or  violation  police  report.  The 
fundamental  reason  for  the  Miranda  rules  simply  is  not 
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present,  with  the  possible  exception  of  questioning 
about  a  more  serious  crime  which  may  have  come  to 
Hght  as  the  result  of  the  stopping  of  an  automobile 
for  a  motor  vehicle  violation.  Additionally,  the 
violations  are  not  usually  serious  enough  to  warrant 
the  time  consumed  in  following  Miranda  and, 
practically,  it  would  be  impossible  to  provide  sufficient 
lawyers  to  consult  with  the  number  of  violators  who 
would  request  legal  assistance." 

Robert  Morgan,  Attorney  General 
WiUiam  W.  Melvin, 
Assistant  Attorney  General 


2  December  1971 


Subject: 


State  Departments,  Institutions  &  Agencies; 
Mental  Health;  Costs  of  Care  and  Treatment  of 
Inmates;  Parental  Liabihty;  Eighteen-Year-Olds 


Requested  by:        Mr.  W.  P.  Johnston 

Reimbursement  Supervisor 

N.  C.  Department  of  Mental  Health 


Question: 


Are  parents  or  adoptive  parents  liable  for  the 
treatment,  care  and  maintenance  of  their  children 
who  are  over  eighteen  years  of  age  but  not  yet 
twenty-one  years  of  age  when  these  children  are 
mentally  and  physically  incapable  of  self-support 
and  are  long-term  patients  at  facilities  owned  or 
operated  by  the  State  Department  of  Mental 
Health? 


Conclusion:  The   parents   or  adoptive  parents  are  Hable  for 

charges  for  the  treatment,  care  and  maintenance 
of  their  children  between  eighteen  and 
twenty-one  years  of  age  who  are  mentally  and 
physically    incapable    of    self-support    and    are 
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long-term  patients  at  facilities  owned  and 
operated  by  the  State  Department  of  Mental 
Health,  although  their  Habihty  will  not  exceed  the 
cost  for  caring  for  normal  children  at  home. 

This  question  has  arisen  as  a  result  of  legislation  enacted  during 
the  1971  session  of  the  General  Assembly.  Chapter  218  of  the  1971 
session  laws,  as  amended  by  Chapter  1142,  placed  exact  Umitations 
on  the  liabihty  of  natural  or  adoptive  parents  of  patients  of  this 
type  at  facilities  operated  by  the  State  Department  of  Mental  Health. 
This  legislation  was  plainly  intended  to  regulate  the  amount  of 
liability  and  the  ages  of  the  patients  concerned. 

The  various  portions  of  this  legislation  are  codified  as 
G.  S.  143-127.1,  G.  S.  14-322.2,  and  G.  S.  50-13.8.  They  were 
clearly  intended  to  complement  each  other  and,  of  necessity,  must 
be  considered  collectively  in  order  to  accomplish  the  ends 
contemplated  by  the  legislators. 

Initially,  G.  S.  50-13.8  sets  forth  the  rights  of  mentally  or 
physically  handicapped  persons  who  are  incapable  of  self  support, 
as  follows: 

"§50-13.8.  Custody  and  support  of  persons  incapable 
of  self-support  upon  reaching  majority. -For  the 
purposes  of  custody  and  support,  the  rights  of  a  person 
,  who  is  mentally  or  physically  incapable  of  self-support 
upon  reaching  his  majority  shall  be  the  same  as  a  minor 
child  for  so  long  as  he  remains  mentally  or  physically 
incapable  of  self-support,  provided  that  no  parent  may 
be  held  liable  for  the  charges  made  by  a  facihty  owned 
or  operated  by  the  State  Department  of  Mental  Health 
for  the  care,  maintenance  and  treatment  of  such 
person  who  is  a  long  term  patient." 

Provision  for  punishment  of  parents  who  fail  to  provide  this  support 
is  found  in  G.  S.   14-322.2,  which  reads  as  follows: 

"§14-322.2.  Failure  to  support  handicapped 
dependent. -If  any  father  or  mother  shall  wilfully  fail 
and    refuse    to    provide    support    for    a    physically 
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handicapped  child  or  a  mentally  retarded  child  who 
becomes  18  years  of  age  and  who  is  unable  to  be 
self-supporting,  then  the  parent  shall  be  guilty  of  a 
misdemeanor;  failure  to  provide  such  support  shall  be 
a  continuing  offense  after  the  eighteenth  birthday  and 
after  the  child  reaches  his  majority  until  such  time 
as  the  physically  handicapped  or  mentally  retarded 
dependent  is  able  to  become  self-supporting  or  until 
such  time  as  such  dependent  attains  age  21  and  is  a 
patient  in  a  facihty  owned  or  operated  by  the  State 
Department  of  Mental  Health." 

Finally,  subsection  (b)  of  G.  S.  143-127.1  makes  specific  provisions 
for  hability  of  the  parents  predicated  upon  age  of  the  patient  as 
follows: 

"§143-127.1.  Parental  liability  for  payment  of  cost 
of  care  for  long  term  patients  in  State  Department 
of  Mental  Health  facilities......  (b)  Parents  or  adoptive 

parents  of  a  long  term  patient  in  a  facihty  owned  or 
operated  by  the  State  Department  of  Mental  Health 
shall  not  be  liable  for  any  charges  made  by  such 
facility  for  treatment,  care  and  maintenace  of  such  a 
patient  incurred  or  accrued  subsequent  to  such  patient 
attaining  age  21." 

These  provisions  are  singularly  simple  and  understandable  and,  only 
by  virtue  of  a  later  enactment,  now  codified  as  G.  S.  48 A- 1  and 
G.  S.  48A-2,  is  any  area  of  potential  controversy  created.  The  net 
effect  of  the  latter  sections  is  to  redefine  a  minor,  for  general 
purposes  in  this  state,  as  a  person  under  eighteen  years  of  age,  rather 
than  one  under  twenty-one  years  of  age.  Thus,  these  sections,  taken 
together  with  some  of  the  verbiage  in  G.  S.  50-13.8,  might  tend 
to  produce  an  aura  of  uncertainty  as  to  the  pecuniary  liabihty  of 
parents  of  patients  between  the  ages  of  eighteen  and  twenty-one 
years.  Any  such  uncertainty  is  dispelled,  however,  by  yet  another 
later  enactment  of  the  1971  General  Assembly-House  Bill  1580 
entitled  "An  Act  to  Amend  the  General  Statutes  to  Change  the 
Majority  Age  From  Twenty-one  Years  to  Eighteen  Years."  This  act 
provides  a  comprehensive,  specific  list  of  statutes  wherein  the 
Legislature,    in    keeping   with  the  new   definition   of  a   "minor", 
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amended  previous  references  to  the  age  of  twenty-one  so  as  to  now 
refer  to  the  age  of  eighteen.  Strikingly  absent  from  the  statutes  Hsted 
are  G.  S.   143-127.1   and  G.  S.   14-322.2. 

It  must  be  presumed  that  the  General  Assembly  acted  advisedly  and 
with  knowledge  of  the  meaning  of  its  language  and  the  existing  law. 
Peoples  Bank  v.  Loven,  172  N.  C.  666.  Further,  any  question  as 
to  which  of  apparently  conflicting  provisions  the  Legislature  deemed 
most  important  should  be  resolved  in  a  manner  harmonious  with 
other  legislation  on  the  same  subject.  Board  of  Agriculture  v. 
Drainage  District,  111  N.  C.  222;  Nance  v.  Southern  Railway, 
149  N.  C.  366.  By  failing  to  include  G.  S.  143-127.1  and 
G.  S.  14-322.3  in  the  amendatory  language  of  House  Bill  1580,  the 
Legislature,  sub  silentio,  obviously  levied  the  requirements  for 
collection  from  the  parents  of  the  charges  (limited  to  an  amount 
not  in  excess  of  the  cost  of  caring  for  normal  children  at  home 
and  computed  as  authorized  in  G.  S.  143-127.1)  for  patients  up 
to  the  age  of  twenty-one  years. 

It  is  noted  that  an  older  statute,  G.  S.  122-71,  contains  language 
which  provides  that  the  parents,  etc.,  of  a  "child"  shall  be  required 
to  make  just  and  proper  contributions  toward  his  maintenance  when 
he  is  a  patient  in  a  center  for  the  mentally  retarded.  In  a  previous 
opinion  issued  by  this  office,  the  term  "child"  was  equated  to 
"minor",  the  provisions  of  G.  S.  48A-1  and  G.  S.  48A-2  were 
apphed,  and  a  conclusion  contrary  to  that  stated  here  was  arrived 
at.  However,  in  the  hght  of  the  specific  provisions  of  Chapters  218 
and  1142  of  the  1971  Session  Laws,  it  is  now  clear  that  such 
conclusion  would  not  truly  reflect  the  intent  of  the  General 
Assembly.  The  later  specific  legislation  on  this  subject  must  prevail. 
Therefore,  the  portion  of  the  Opinion  of  the  Attorney  General, 
41  N.C.A.G.  489,  at  p.  494,  dated  19  August  1971,  dealing  only 
with  G.  S.   122-71  is  withdrawn  and  should  be  disregarded. 

Robert  Morgan, 
'  Attorney  General 
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3  December   1971 


Subject: 
Requested  by: 
Question: 


Conclusion : 


Courts;  Clerk  of  Superior  Court;  Mental 
Patients;  Release  of  Information  to  Clerk 

Pedro  Carreras,  M.  D. 
John  Umstead  Hospital 

May  the  superintendent  of  a  State  hospital 
release  information  from  a  patient's  record 
to  the  clerk  of  superior  court  for  use  in 
determining  whether  such  patient  should 
be  recommitted  or  commitment  continued 
in  a  State  mental  institution? 

When  ordered  to  do  so  by  the  clerk  of 
superior  court,  the  superintendent, 
physician,  psychiatrist,  or  other  officer, 
agent  or  employee  of  a  State  mental 
institution  must  disclose  information  from 
a  patient's  record  in  proceedings  to 
determine  whether  such  patient  or  former 
patient  should  be  hospitalized. 


G.  S.   122-8.1   provides  in  part  as  follows: 

"No  superintendent,  physician,  psychiatrist  or  any 
other  officer,  agent  or  employee  of  any  of  the 
institutions  or  hospitals  under  the  management, 
control  and  supervision  of  the  North  CaroHna  State 
Department  of  Mental  Health  shall  be  required  to 
disclose  any  information,  record,  report,  case  history 
or  memorandum  which  may  have  been  acquired,  made 
or  compiled  in  attending  or  treating  an  inmate  or 
patient  of  said  institutions  or  hospitals  in  a 
professional  character,  and  which  information,  records, 
reports,  case  histories  and  memorandums  were 
necessary  in  order  to  prescribe  for  or  to  treat  said 
inmate  or  patient  or  to  do  any  act  for  him  in  a 
professional  capacity  unless  a  court  of  competent 
jurisdiction  shall  issue  an  order  compelling  such 
disclosure:  .  .  .  ."  {Emphasis  added) 
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The  clerk  of  superior  court  is  a  judicial  officer.  See  G.  S.  7A-40. 
The  clerk  may  commit  for  observation  and  treatment  an  alleged 
mentally  ill  or  inebriate  person.  G.  S.  122-63.  The  clerk  acts  in 
a  judicial  capacity  in  ordering  hospitalization  for  mentally  ill  persons 
under  Article  7  of  Chapter  122  of  the  General  Statutes. 

In  view  of  the  foregoing,  the  conclusion  is  inescapable  that  the  clerk 
constitutes  a  court  of  competent  jurisdiction  for  the  purpose  of 
compelling  disclosure  of  information  from  the  records  of  mental 
patients  when  necessary  in  determination  of  a  matter  before  him. 
Upon  such  order,  the  superintendent  or  other  officer  of  the  State 
hospital  should  furnish  this  information  to  the  clerk. 

It  is  to  be  noted  that  G.  S.  122-8.1  provides  that  the  superintendent 
or  other  person  in  charge  of  a  mental  institution  shall  not  be  required 
to  disclose  any  information  except  upon  order  of  a  court  of 
competent  jurisdiction.  Whether  such  information  is  furnished  to 
the  clerk  absent  such  an  order  would  be  within  the  discretion  of 
the  superintendent. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


8  December  1971 


Subject:  State  Departments,  Institutions  &  Agencies;  Ports 

Authority;     Contractual     and     Tort     Liabihty; 
Liability  Insurance 

Requested  by:        Mr.  Ruff  A.  De  Vane 
Secretary -Treasurer 
N.  C.  State  Ports  Authority 

Questions:  (1)  Is  the  Ports  Authority  in  its  capacity  as  an 

ocean  terminal  operator  subject  to  suit  outside 
of  the  provisions  of  the  Tort  Claims  Act  upon 
the   basis   that  it  is  involved   in   interstate  and 
foreign  commerce? 
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(2)  Is  the  Ports  Authority  subject  to  suit  on  a 
contractual  basis  outside  the  provisions  of  the 
State  Tort  Claims  Act  for  cargoes  under  its  care, 
custody  and  control? 

(3)  Are  claims  against  the  Authority  arising  out 
of  the  operations  of  its  terminal  railroad  subject 
to  the  provisions  of  the  Tort  Claims  Act? 

(4)  If  the  answer  to  questions  (1)  or  (2)  is  yes, 
may  the  Authority  purchase  insurance  to  protect 
itself  against  such  exposure? 

(5)  In  1968  the  Authority  purchased  revenue 
bonds  in  the  principal  amount  of  $11,400,000 
to  finance  construction  of  port  facihties  at 
Morehead  City.  The  trust  agreement  obligates  the 
Authority  to  carry  pubhc  liability,  property 
damage  and  such  other  insurance  as  consulting 
engineers  may  recommend.  May  the  Authority 
purchase  insurance  as  called  for  by  said  trust 
agreement? 

Conclusions:  (1)  The  Ports  Authority  in  its  capacity  as  ocean 

terminal  operator  may  be  subject  to  suit  in  tort 
outside  the  provisions  of  the  Tort  Claims  Act. 

(2)  The  Ports  Authority  may  be  subject  to  suit 
on  a  contractual  basis  outside  the  provisions  of 
the  Tort  Claims  Act  for  cargoes  under  its  care, 
custody  and  control. 

(3)  The  Authority  may  be  subject  to  claims 
arising  out  of  the  operation  of  its  terminal 
railroad  which  do  not  fall  within  the  provisions 
of  the  Tort  Claims  Act. 

(4)  The  Ports  Authority  may  purchase  insurance 
to  protect  itself  against  exposure  to  liability  for 
claims  which  do  not  fall  within  the  provisions  of 
the  State  Tort  Claims  Act. 
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(5)  The  Ports  Authority  may  enter  into  a  trust 
agreement  providing  for  the  issuance  of 
negotiable  revenue  bonds  which  obligates  the 
Authority  to  purchase  insurance. 

In  an  earlier  Attorney  General's  opinion  dated  30  August  1971 
(41  N.C.A.G.  497),  this  Office  concluded  that  the  State  Tort  Claims 
Act  is  apphcable  to  tort  claims  against  the  North  Carolina  State 
Ports  Authority;  that  with  respect  to  claims  falling  within  the  scope 
of  the  Federal  Employees  Liability  Act  (45  U.S.C.A.  §51  et.  seq.), 
the  State  Tort  Claims  Act  is  not  applicable;  and,  in  the  absence 
of  specific  legislative  authority,  a  State  agency  may  not  purchase 
liability  insurance  to  cover  its  liability  for  those  claims  which  fall 
within  the  scope  of  the  State  Tort  Claims  Act.  This  is  a  request 
for  further  clarification  of  the  liability  of  the  Ports  Authority  as 
an  ocean  terminal  operator  and  its  authority  to  purchase  insurance. 

In  Parden  v.  Terminal  Railway  of  Alabama,  311  U.S.  184, 
84  S.  Ct.  1207,  12  L.  Ed.  2d  233  (1964),  the  United  States 
Supreme  Court  held  that  a  state  was  subject  to  suit  in  federal  court 
under  the  Federal  Employees  Liability  Act  even  though  the  state 
had  not  waived  its  sovereign  immunity  to  suit.  The  statute 
specifically  creates  a  federal  cause  of  action  against  "every"  common 
carrier  by  rail  engaged  in  interstate  commerce  for  the  benefit  of 
its  employees.  The  Court  held  the  state's  sovereign  immunity  to 
suit  yields  to  Congress'  right  to  regulate  interstate  commerce  and 
concluded  that  the  state,  by  operating  a  railroad  in  interstate 
commerce,  had  consented  to  be  sued  in  the  specific  area  controlled 
by  that  Act.  .        :  y     - 

In  Chesapeake  Bay  Bridge  and  Tunnel  District  v.  Lauritzen, 
404  F.  2d  1001  (4th  Cir.,  1968),  a  foreign  shipowner  brought  suit 
in  admiralty  against  a  tunnel  district  for  damages  suffered  when  the 
hull  of  the  ship  struck  a  submerged  light  tower  maintained  and 
operated  by  the  district.  The  tunnel  district  was  an  agency  of  the 
State  of  Virginia.  The  sovereign  immunities  doctrine  and  the 
Eleventh  Amendment  to  the  United  States  Constitution  were  urged 
as  a  bar  to  the  action.  The  Fourth  Circuit  Court  of  Appeals  held 
that  the  State,  by  seeking  and  obtaining  admission  into  interstate 
and  foreign  commerce,  an  exclusive  federal  realm,  and  by  obtaining 
permission  to  build  and  operate  the  bridge  and  tunnel  across  the 
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bay,  disclaimed  any  immunity  granted  to  the  states  and  waived  any 
objection  to  use  of  the  United  State  Courts  as  a  forum  for  foreign 
citizens. 

The  Court,  relying  upon  Parden,  supra,  stated  that  when  a  state 
leaves  a  sphere  that  is  exclusively  its  own  and  enters  into  activities 
subject  to  Congressional  regulation,  it  subjects  itself  to  that 
regulation  as  fully  as  if  it  were  a  private  person  or  corporation. 
Since  Congressional  regulation  allows  causes  involving  activities  in 
and  upon  navigable  waters  to  be  adjudicated  in  admiralty 
.  (28  U.S.C.A.  §1333),  the  Court  concluded  that  the  sovereign 
immunity  of  a  state  agency  is  not  a  bar  to  an  action  based  upon 
a  maritime  tort.  The  Court  in  Lauritzen  rejected  the  contention  that 
the  Parden  rule  should  be  limited  to  cases  wherein  an  act  of  Congress 
specifically  creates  a  federal  cause  of  action. 

The  decision  in  Lauritzen  appears  to  be  contrary  to  a  long  hne  of 
cases  decided  prior  to  Parden  holding  that  a  state  is  immune  from 
suit  in  personam  in  admiralty  brought  by  a  private  person  without 
its  consent;  e.g..  Ex  parte  State  of  New  York,  256  U.S.  490, 
65  L.  Ed.  1057,  41  S.  Ct.  588  (1920);  McDermott  v.  Dept.  of 
Highways,  State  of  Louisiana,  267  F.  2d  317  (5th  Cir.  1959). 
Other  federal  courts  have  rehed  upon  Parden  to  uphold  actions 
against  state  agencies  in  admiralty  where  a  federal  cause  of  action 
exists,  but  have  ruled  that  the  Eleventh  Amendment  to  the  United 
States  Constitution  precludes  suits  against  a  state  under  the  general 
maritime  law  in  federal  courts  absent  consent  of  the  state.  Red  Star 
Tow  and  Transp.  Co.  v.  Dept.  of  Transp.  of  N.J. ,  423  F.  104  (3d 
Cir.  1970);  Cocherl  v.  State  of  Alaska,  246  F.  Supp.  328  (1965); 
Hutchins  v.  Bd.  of  Regents  of  the  Univ.  of 
Mich.,  263  F.  Supp.  622  (1967). 

Although  there  appears  to  be  a  conflict  of  opinion  among  the  various 
federal  courts  as  to  whether  the  rule  set  forth  in  Parden  should 
be  applied  to  claims  arising  under  the  general  maritime  law,  the 
decision  in  Lauritzen  would  be  binding  upon  the  federal  courts  in 
North  Carolina.  Under  that  decision  the  State  Tort  Claims  Act  would 
not  be  applicable  to  a  tort  claim  against  the  Authority  which  falls 
within  the  admiralty  jurisdiction  of  the  federal  courts.  It  appears 
that  the  holding  in  that  case  would  likewise  apply  to  an  action 
against  the  Authority  based  upon  a  maritime  contract. 
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Whether  or  not  a  claim,  either  in  contract  or  tort,  is  one  which 
falls  within  the  admiralty  jurisdiction  of  the  federal  courts  must 
be  decided  upon  the  basis  of  the  facts  presented  in  each  case.  At 
the  present  time,  there  are  three  actions  pending  against  the 
Authority  in  the  United  States  District  Court  based  upon  alleged 
maritime  claims  for  damages  to  cargoes  under  the  care,  custody  and 
control  of  the  Authority.  A  motion  to  dismiss  each  of  these  actions 
for  lack  of  jurisdiction  over  the  subject  matter  and  person  has  been 
filed  by  this  Office  on  behalf  of  the  Authority.  The  ruUng  of  the 
Court  in  these  cases  should  shed  much  light  as  to  the  extent  the 
Authority  will  be  subject  to  suit  in  admiralty,  either  in  contract 
or  tort,  with  respect  to  cargoes  under  its  care,  custody  and  control. 

Under  the  decision  in  Parden,  supra,  it  is  clear  that  the  State  Tort 
Claims  Act  would  not  be  appHcable  to  claims  against  the  Authority 
arising  out  of  the  operation  of  its  terminal  railroad,  insofar  as  such 
claims  fall  within  the  scope  of  the  Federal  Employees  LiabiHty  Act. 
It  should  be  noted,  however,  that  the  United  States  District  Court 
for  the  Eastern  District  of  North  Caroina,  Wilmington  Division,  has 
recently  ruled  that  the  North  Carolina  State  Ports  Authority  is  not 
a  common  carrier  by  rail  within  the  meaning  of  the  Railway  Labor 
Act.  International  Longshoremen's  Association,  AFL-CIO  v.  N.  C. 
State  Forts  Authority,  Civil  Action  No.  1462.  Although  the  Court 
did  not  pass  upon  the  specific  question  as  to  whether  the  Federal 
Employees  Liability  Act  would  be  appUcable  to  the  Authority's 
railroad  operations,  it  would  appear  that  the  standards  for 
determining  whether  the  Authority  is  a  common  carrier  by  rail  in 
interstate  commerce  would  be  the  same  under  both  Acts.  This 
decision  has  been  appealed. 

In  the  Attorney  General's  Opinion  referred  to  above,  it  was 
concluded  that  in  the  absence  of  specific  legislative  authority,  a  State 
agency  may  not  purchase  liability  insurance  to  cover  its  liability 
for  those  claims  which  fall  within  the  scope  of  the  State  Tort  Claims  j 
Act.  The  question  now  presented  is  whether  the  Ports  Authority  j 
may  purchase  such  insurance  to  protect  itself  against  exposure  to 
liability  to  which  the  Tort  Claims  Act  is  not  appUcable. 

There  is  nothing  in  Article  22  of  Chapter  143  of  the  General 
Statutes  which  would  prohibit  the  purchase  of  such  insurance  by 
the   Authority,   and  it  would  seem  that  under  the  broad  powers 
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granted  to  the  Authority  and  those  powers  necessarily  incidental, 
such  insurance  might  be  purchased.  This  Office  has  previously 
concluded  that  the  Authority  may  purchase  such  insurance  to  cover 
its  potential  unhmited  Habihty  in  the  specific  area  controlled  by 
the  Federal  Employees  Liabihty  Act.  The  recent  decisions  of  the 
federal  courts  limiting  the  apphcation  of  the  doctrine  of  sovereign 
immunity  and  the  uncertainty  as  to  the  extent  the  Authority  is 
subject  to  suit  in  federal  court  would  appear  to  make  it  both 
desirable  and  sound  pubhc  policy  for  the  Authority  to  purchase 
such  insurance. 

In  1968  the  Authority  issued  revenue  bonds  in  the  principal  amount 
of  $1 1,400,000  to  finance  construction  of  a  phosphate  bulk  handhng 
facility  at  its  Morehead  City  terminal.  Section  708(c)  of  the 
Phosphate  Trust  Agreement  obhgates  the  Authority  to  carry  public 
liability,  property  damage  and  such  other  insurance  as  the  consulting 
engineers  may  require.  Prior  to  executing  the  trust  agreement,  it 
was  submitted  and  approved  by  the  North  Carolina  Attorney 
General's  Office  and  the  Governor  and  Council  of  State.  A  question 
has  arisen  as  to  whether  the  Authority  may  purchase  insurance  as 
called  for  by  the  Trust  Agreement. 

G.  S.  143-219  authorizes  the  Ports  Authority  to  issue  negotiable 
revenue  bonds  as  a  means  of  financing  the  acquisition,  construction, 
equipment,  maintenance  and  operation  of  any  facility,  building, 
structure,  terminal  railroad  or  any  other  matter  or  thing  which  the 
Authority  is  authorized  to  acquire,  construct,  equip,  maintain  or 
operate.  Revenue  bonds  issued  pursuant  to  this  section  are  payable 
solely  from  the  revenues  derived  from  the  operation  of  the  facilities 
so  financed.  G.  S.   143-2 19(b). 

G.  S.  143-219  is  silent  as  to  the  covenants  which  may  be  included 
in  a  trust  agreement  entered  into  by  the  Authority  providing  for 
the  issuance  of  such  bonds.  The  provision  requiring  the  Authority 
to  purchase  and  maintain  insurance  appears  to  be  designed  solely 
for  the  protection  of  the  investment  of  the  bondholders.  The  power 
of  the  Authority  to  issue  revenue  bonds  payable  solely  from  revenues 
and  to  do  any  and  all  things  necessary  to  accomplish  the  purposes 
for  which  the  Authority  was  created  is  ample  authority  for  including 
in  such  a  trust  agreement  provisions  requiring  the  Authority  to 
maintain  insurance  for  the  protection  of  the  bondholders' 
investment. 
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8  December   1971 


Robert  Morgan,  Attorney  General 
Roy  A.  Giles,  Jr., 
Assistant  Attorney  General 


Subject:  Licenses     &     Licensing;     Plumbing     and 

Heating  Contractors;  Submission  of  Bid  As 
Engaging  in  Plumbing  and  Heating 
Contracting;  Penalties 

Requested  by:  Mr.  F.  O.  Bates 

Executive  Secretary 

State  Board  of  Examiners  of  Plumbing  and 

Heating  Contractors 

Question:  Is  it  necessary  to  have  a  license  from  the 

State  Board  of  Examiners  of  Plumbing  and 
Heating  Contractors  prior  to  submitting  a 
'  bid  to  engage  in  the  business  of  plumbing 

and  heating  contracting? 

Conclusion:  ^  Yes.  Prior  to  submitting  a  bid  to  engage 

in  the  business  of  plumbing  and  heating 
.  contracting,       the       person,       firm       or 

corporation  submitting  the  bid  must  have 
a  license  from  the  State  Board  of 
Examiners  of  Plumbing  and  Heating 
Contractors. 

G.  S.  87-2 1(b)  provides  that  prior  to  engaging  in,  or  offering  to 
engage  in,  {emphasis  added)  the  business  of  plumbing  and  heating 
contracting,  a  license  from  the  State  Board  of  Examiners  of 
Plumbing  and  Heating  Contractors  is  required.  The  submission  of 
a  bid  to  undertake  plumbing  and  heating  work  is  an  offer  to  engage 
in  the  business  of  plumbing  and  heating  contracting  and  is  a  violation 
of  G.  S.  87-2 1(b)  subject  to  punishment  under  G.  S.  87-25  whichf 
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makes  it  a  misdemeanor  to  engage  in,  or  offer  to  engage  in,  the 
business  of  plumbing  and  heating  contracting  without  a  hcense.  In 
addition  to  the  criminal  prosecution,  the  Board  could  seek  injunctive 
relief  under  G.  S.  150-31.  A  single  act  of  unauthorized  practice  is 
sufficient,  if  shown,  to  invoke  criminal  penalties  or  injunctive  relief. 
Board  of  Architecture  v.  Lee,  264  N.  C.  602, 
142  S.  E.  2d  643  (1965). 

Robert  Morgan,  Attorney  General 
James  E.  Magner, 
Assistant  Attorney  General 


8  December   1971 


Subject : 


Requested  by: 


Agriculture;  Bread  Products;  Artificially 
Colored  Shortening  Chips  in  Refrigerated 
Dough  Biscuit  Products;  G.  S.   106-225.3 

Mr.  W.  Y.  Cobb 
State  Chemist 


Questions: 


Conclusions: 


(1)  Does  G.  S.  106-225.3  prohibit  the  sale 
in  this  State  of  refrigerated  dough  biscuit 
products  containing  artificially  colored 
shortening  chips  which  resemble  butter? 

(2)  Is  G.  S.   106-225.3   constitutional? 
(1)  Yes. 


(2)  Every  statute  is  deemed  constitutional 
until  a  court  of  competent  jurisdiction  has 
held  the  statute  unconstitutional.  No  court 
of  competent  jurisdiction  has  held 
G.  S.   106-225.3   unconstitutional. 

G.  S.   106-225.3,    enacted    by   the    1971    General   Assembly,   and 
effective  on  September   1,   1971,  provides: 


-674- 


"§  106-225.3.  Unlawful  sale  of  bread,  rolls  or 
buns.-(a)  In  accordance  with  Article  12, 
Chapter  106,  G.  S.  106-129(2)(d),  of  the  North 
Carolina  Food,  Drug  and  Cosmetic  Act,  the  General 
Assembly  finds  that  certain  white  bread  products  when 
artificially  colored  are  misleading  to  the  consumer  in 
that  such  products  convey  a  visual  appearance  of 
richness  which  is  in  fact  not  present  in  the  product. 

"Therefore,  no  loaves  of  white  bread,  white  rolls,  or 
white  buns,  as  defined  in  Chapter  XV,  Article  2, 
§15-6,  §15-7,  §15-8,  §15-9  and  §  15-10,  Bakeries  and 
Bakery  Products,  of  the  rules,  regulations,  definitions 
and  standards  of  the  North  Carohna  Department  of 
Agriculture,  or  white  biscuits,  which  are  artifically 
colored  by  either  natural  or  synthetic  dyes,  pigments, 
or  other  means,  to  simulate  an  appearance  of  richness 
associated  with  use  of  distinctive  quantities  of  such 
ingredients  as  butter  and/or  eggs,  shall  be  sold,  or 
delivered,  held,  or  offered  for  sale,  whether  as 
completely  baked,  partially  baked,  or  unbaked 
product. 

"This  section  shall  include  the  so-called  'brown  and 
serve,'  'bake  and  serve'  and  'quick  bread'  products  and 
the  like,  which  may  be  leavened  by  officially-accepted 
chemical  agents,  natural  organic  agents  such  as  yeast, 
mechanical  means,  or  any  combination  of  these. 

"The  term  'white  biscuits'  as  used  herein  shall  be 
deemed  a  commercial  or  so-called  'home-style'  bread 
product,  also  known  as  'raised  biscuits, "combination 
biscuits,'  'air-leavened  biscuits,'  and  the  like,  and  made 
from  dough  consisting  basically  of  flour,  water  or 
other  moistening  agent  such  as  milk  or  buttermilk, 
shortening,  and  leavening,  together  with  any 
officially-accepted  optional  ingredients;  such  dough  is 
cut  or  dropped  into  small  shapes  ready  for  baking." 

Merico    " Butter-me-nots " ,   Borden's   "Buttered-up  Flaky  Biscuits",' 
Pillsbury's   "Ballard's  Butter-Tastin '  Biscuits",  Pillsbury's   "Poppin'| 

-675- 


Fresh  Butter-Tastin '  Biscuits",  Pillsbury's  "Hungry  Jack  Butter 
Tastin'  Biscuits"  and  Pillsbury's  "Butter  Tastin'  Biscuits"  (Institution 
only)  are  now  being  sold  in  North  Carolina.  Each  is  made  of 
refrigerated  dough  and  contains  artificially  colored  shortening  which 
resembles  the  color  of  butter. 

Butter  is  more  expensive  than  the  shortening  being  used  in  each 
of  these  products. 

Each  of  these  products,  in  our  opinion,  is  constituted  so  as  to 
prohibit  their  sale  or  delivery  in  this  State,  due  to  the  express 
provisions  of  G.  S.   106-225.3. 

With  respect  to  Question  (2),  the  General  Assembly  enacted  the 
"North  Carolina  Food,  Drug  and  Cosmetic  Act",  Article  12  of 
Chapter  106,  in  1939.  G.  S.  106-129  provides,  in  part:  "A  food 
shall  be  deemed  to  be  adulterated:  ...(2)(d)  If  any  substance  has 
been  added  thereto  ...  so  as  to  ...  make  it  appear  better  or  of  greater 
value  than  it  is."  As  noted  above,  butter  is  more  expensive  than 
margarine.  In  G.  S.  106-225.3,  the  General  Assembly  has  found, 
in  effect,  that  the  above  mentioned  products  violate 
G.  S.   106-129(2)(d). 

Each  of  these  products  contains  the  word  "butter"  in  its  name. 
None  (except  Borden's  "Buttered-up  Flaky  Biscuits",  which  contain 
1.4%  butter  by  weight)  contain  any  butter  according  to  their 
ingredients  list  (which  is  always  in  smaller  print  than  the  product 
name).  It  can  also  be  forcefully  argued,  in  our  opinion,  that  their 
sale  constitutes  a  violation  of  G.  S.  106-130  and  106-122,  which 
provide : 

"§106-130.  Foods  deemed  misbranded -A  food  shall 
be  deemed  to  be  misbranded:  (1)  If  its  labehng  is  false 
or  misleading  in  any  particular.   ..." 

"§106-122.  Certain  acts  prohibited -The  following 
acts  and  the  causing  thereof  within  the  State  of  North 
Carolina  are  hereby  prohibited: 

"(1)  The  manufacture,  sale,  or  delivery, 
holding  or  offering  for  sale  of  any  food, 
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drug,     device,     or     cosmetic 
adulterated  or  misbranded." 


that     is 


All  statutes  enacted  by  the  General  Assembly  are  deemed  to  be 
constitutional  until  held  otherwise  by  the  courts. 

"When  a  legislative  act  has  been  duly  ratified 
by  the  law-making  department  of  the  government,  it 
is  not  merely  prima  facie  law,  but  it  is  'the  law'  unless 
repealed  by  that  body  itself,  or  declared 
unconstitutional  by  some  tribunal  vested  with  judicial 
power  to  declare  it  unconstitutional  upon  the 
application  of  some  party  in  interest  who  shall  show 
beyond  a  reasonable  doubt  in  the  minds  of  such 
tribunal  that  his  interest  in  the  matter  in  controversy 
was  protected  by  the  Constitution,  and  has  been 
infringed  by  the  statute."  Bickett  v.  Tax  Commission, 
177  N.  C.  433,  444  (1919). 

It  is  the  duty  of  the  executive  branch  of  government  to  enforce 
statutes  which  the  legislative  branch  of  government  has  enacted  and 
which  have  not  been  declared  invahd  by  the  judicial  branch  of 
government. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


8  December   1971 
Subject: 

Requested  by: 
Questions: 


Motor    Vehicles;    Bumper    Specifications; 
Private  Passenger  Automobiles; 

G.  S.  20-135.4 

Mr.  Joe  W.  Garrett 
Commissioner  of  Motor  Vehicles 

(1)  Are  the  provisions  of  G.  S.  20-135.4 
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requiring  bumpers  on  private  passenger 
automobiles  to  meet  certain  specifications 
applicable  to  Dodge  Sportsman  Wagons? 

(2)  Is  the  State  of  North  Carohna 
preempted  from  legislating  in  the  area  of 
bumper  specifications  due  to  federal 
legislation? 

Conclusions:  (1)  Yes. 

(2)  No. 

As  to  conclusion  (1),  G.  S.  20-135.4  (Chapter  485,  1971  Session 
Laws)  provides  in  part: 

"(a)  Definitions.-For  the  purposes  of  this  section,  the 
term  'private  passenger  automobile'  shall  mean  a 
four-wheeled  motor  vehicle  designed  principally  for 
carrying  passengers,  for  use  on  public  roads  and 
highways,  and  not  designed  for  use  principally  as  a 
dwelling  or  for  camping. 

"(b)  ...  Every  private  passenger  automobile 
manufactured  on  and  after  August  1,  1973,  upon  its 
original  sale  in  the  State  of  North  Carohna,  shall  be 
sold  subject  to  the  manufacturer's  warranty  that  it  is 
equipped  with  an  appropriate  energy  absorption 
system  and  that,  without  compromising  existing 
standards  of  passenger  safety,  it  can  be  driven  directly 
into  a  standard  Society  of  Automotive  Engineers  (SAE 
J-850)  test  barrier  at  a  forward  speed  of  five  miles 
per  hour  and  a  reverse  speed  of  two  and  one-half  miles 
per  hour  without  sustaining  any  damage  to  the 
automobile,  exclusive  of  damage  to  the  bumper  itself." 

The  vehicle  in  question  (Dodge  Sportsman  Wagon)  is  principally 
designed  for  the  carrying  of  passengers  and,  therefore,  falls  within 
the  class  of  vehicles  required  to  meet  the  specifications  set  out  in 
G.  S.  20-135.4(b). 
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As  to  conclusion  (2),  the  U.  S.  Department  of  Transportation  is 
in  the  process  of  establishing  minimum  standards  for  bumpers  on 
private  passenger  automobiles.  However,  from  available  information, 
this  Office  is  of  the  opinion  that  no  preemption  has  occurred. 

Robert  Morgan,  Attorney  General 
WiUiam  W.  Melvin, 
Assistant  Attorney  General 


8  December  1971 
Subject: 

Requested  by: 


Questions: 


Courts;  Judges;  District  Court;  Authority  to 
Dispose  of  Juvenile  Cases 

Honorable  Edward  E.  Crutchfield 
District  Court  Judge 
20th  Judicial  District 

(1)  May  a  district  court  judge  who  has  been 
assigned  by  the  chief  district  court  judge  to  hold 
a  "criminal"  session  or  a  "civil"  session  in  a  given 
county  hear  on  its  merits  and  dispose  of  a  juvenile 
case  arising  during  this  assignment? 

(2)  If  the  district  court  judge  described  in  (1) 
has  been  designated  by  written  order  of  the  chief 
district  judge  to  hear  motions  and  enter 
interlocutory  orders,  would  this  have  any  bearing 
on  his  authority  to  hear  juvenile  cases  on  their 
merits  and  dispose  of  them? 

(3)  If  a  district  court  judge  who  has  been  assigned 
to  hold  a  juvenile  session  in  a  given  county 
continues  the  trial  of  a  juvenile  case  beyond  the 
session  for  which  he  is  assigned,  may  he  return 
and  finish  the  trial  of  the  case  at  a  time  when 
he  is  not  so  assigned? 
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Conclusions:  (1)  Assignment  by  the  chief  district  court  judge 

to  hold  a  "criminal"  session  or  a  "civil"  session 
would  not,  standing  alone,  authorize  a  district 
court  judge  to  hear  on  its  merits  and  dispose  of 
a  juvenile  case  arising  during  this  assignment. 

(2)  Designation  of  a  district  court  judge  to  hear 
motions  and  enter  interlocutory  orders  would 
not,  in  and  of  itself,  have  any  bearing  on  the 
authority  of  the  district  court  judge  described  in 
(1)  to  hear  a  juvenile  case  on  its  merits. 

(3)  A  district  court  judge,  in  the  absence  of  a 
current  assignment  by  the  chief  district  judge  to 
hold  a  juvenile  session,  is  not  authorized  to  return 
and  finish  the  trial  of  a  juvenile  case  continued 
by  him  during  a  prior  but  expired  session  of 
juvenile  court. 

G.  S.  7A-285  provides  that  juvenile  hearings  shall  be  held  in  each 
county  in  the  district  at  such  times  and  places  as  the  chief  district 
court  judge  shall  designate.  The  plain  language  of  this  statute  vests 
complete  discretion  in  the  chief  district  court  judge  in  assigning 
district  court  judges  for  hearings  on  the  merits  of  juvenile  cases. 
It  is  wholly  compatible  with  the  overall  authority  lodged  in  the 
chief  district  court  judge  by  G.  S.  7 A- 146  to  arrange  schedules  and 
sessions,  assign  district  court  judges,  and  calendar  matters  for  trials 
or  hearings.  What  is  involved  in  each  of  the  three  conclusions  is 
not  a  question  of  the  jurisdiction  of  a  district  court  judge,  but  rather 
the  power  and  authority  of  a  district  court  judge,  other  than  a  chief 
district  court  judge,  to  act  on  the  matters  involved.  Austin  v.  Austin, 
12  N.  C.  App.  286  (1971). 

The  Court  of  Appeals  of  North  Carolina  has  analyzed  the  purpose 
of  the  legislature  in  formulation  of  the  district  court  division  in 
this  manner  as  follows: 

"Presumably  legislative  anticipation  of  the  procedural 
quagmires  and  judge  shopping'  that  could  result  from 
multi-judge  districts  (as  are  all  our  district  court 
districts)  was  a  factor  prompting  the  enactment  of 
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G.  S.  7A-146.  This  section  vests  administrative 
supervision  and  authority  over  the  operation  of  the 
district  courts  in  the  chief  judge  of  the  district." 
Johnson  v.  Johnson,  7  N.  C.  App.  310,  at  pages 
313-314  (1970). 

Corroborative  of  the  conclusion  that  this  was  the  intent  of  the 
legislature  is  the  provision  of  G.  S.  7A-147(b)  v^hich  prohibits  even 
the  designation  of  specialized  judgeships  within  a  district  from 
impairing  the  right  of  a  chief  district  court  judge  to  arrange  sessions 
and  assign  judges.  Therefore,  assignment  of  a  district  court  judge 
to  conduct  a  "criminal"  or  "civil"  session  would  not  be  adequate 
to  justify  his  hearing  and  deciding  the  merits  of  a  juvenile  case, 
since  "...  in  order  to  have  authority  to  act,  the  district  judge,  other 
than  the  chief  district  judge,  must  be  properly  authorized  under 
the  provisions  of  G.  S.  7A-146...to  hold  a  session  of  court  at  which 
the  matter  is  properly  before  him.  ..."  Austin  v.  Austin,  supra, 
at  page  290. 

With  regard  to  the  second  conclusion,  authority  for  designation  of 
a  district  court  judge  to  hear  motions  and  enter  interlocutory  orders 
in  all  causes  pending  in  the  district  courts  of  the  district  is  found 
in  the  second  portion  of  G.  S.  7A-192.  That  statute  permits  this 
designation  by  a  chief  district  court  judge  upon  issuance  and 
appropriate  filing  of  a  written  order  or  rule  to  that  effect.  Under 
Rules  6  and  7  of  the  Rules  of  Procedure  Applicable  to  Children 
in  the  District  Court,  a  district  court  judge,  in  the  absence  of  the 
chief  district  court  judge,  is  authorized,  without  need  for 
designation,  to  issue  required  orders  providing  for  immediate  custody 
or  detention  of  juveniles.  Designations  to  hear  motions  and  enter 
interlocutory  orders  in  all  causes  pending  in  the  district  courts  of 
the  district  would  further  expand  the  district  court  judge's  authority 
to  grant  temporary  type  rehef  or  direct  temporary  actions  in  juvenile 
cases  where  needed  or  required.  However,  in  view  of  the  limitations|i 
placed  on  the  authority  of  district  court  judges  by  G.  S.  7A-146' 
and  G.  S.  7A-285,  it  would  not  clothe  him  with  the  authority  to 
hear  a  juvenile  case  on  the  merits  and  finally  dispose  of  it.  Austin 
V.  Austin,  supra,  at  pages  290  and  294. 

Concerning  the  third  conclusion,  G.  S.  7A-285  provides  that  the 
district   court  judge   assigned   to   conduct   a  juvenile  hearing  may 
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continue  the  case  for  one  or  more  of  various  enumerated  purposes. 
If  this  continuance  extends  past  the  end  of  the  session  for  which 
the  district  court  judge  is  assigned,  the  clear  provisions  of 
G.  S.  7A-146  and  G.  S.  7A-285  would,  in  the  absence  of  an 
additional  assignment  by  the  chief  district  court  judge,  divest  the 
district  court  judge  of  authority  to  return  and  complete  the  case. 
However,  it  is  assumed  that,  in  assigning  a  judge  for  completion 
of  this  type  of  case,  all  other  things  being  equal,  the  chief  district 
judge  would  be  aware  of  the  sound  observations  of  the  Court  of 
Appeals  of  North  Carolina  as  set  forth  in  Johnson  v.  Johnson,  supra, 
that: 

"...judicial  discretion  should  be  exercised  to  avoid 
having  judges  hear  separate  fragments  of  the  same 
lawsuit.  This  is  particularly  important  in. ..cases 
involving  the  welfare  of  infants.  'Justice  to  all  parties 
is  best  served  when  one  judge  is  able  to  see  the 
controversy  whole.'  In  Re  Custody  of  King, 
3  N.  C.  App.  466." 

Robert  Morgan, 
Attorney  General 


10  December   1971 
Subject: 

Requested  by: 
Questions: 


Education;  Community  Colleges; 

Interpretation  of  Bond  Resolution; 
Expenditure  of  Bond  Funds 

Honorable  Henry  L.  Bridges 
State  Auditor 

Does  a  bond  resolution  for  "the 
construction  of  buildings  for  a  community 
college,  including  the  acquisition  of 
necessary  land  and  equipment"  authorize 
the  following  expenditures: 


-682- 


1.  For  instructional,  maintenance,  and 
administrative  equipment; 

2.  For  landscaping  and  athletic  facilities; 

3.  For  equipment  needed  in  an  extension 
facility  not  owned  by  the  college; 

4.  For  the  acquisition  of  land  with  no 
planned  intent  to  place  college  buildings  on 
the  land; 

5.  For  replacement  equipment; 

6.  For  equipment  needs  arising  from  a  need 
independent  of  the  initial  building 
requirements,  e.g.,  buying  a  desk  and 
typewriter  for  a  new  secretary  or  buying 
a  wall  clock  for  a  room  which  did  not 
previously  have  one; 

7.  For  alterations,  additions,  and  repairs  to 
existing  buildings  previously  built  with 
bond  funds? 

Conclusion:  All    the    expenditures    Usted    above    are 

probably  authorized  by  the  terms  of  the 
bond  resolution  except  for  the  purchase  of 
maintenance  equipment  and  the  purchase 
of  land  with  no  planned  intent  to  place 
college  buildings  on  it.  Expenses  for  plant 
maintenance  are  provided  for  in 
G.  S.   115A-19(2)(c).  Whether         an 

,  expenditure  for  the  purchase  of  land  with 

no  planned  intent  to  place  college  buildings 
upon  it  is  authorized  depends  upon  the 
contemplated  use  of  the  land  and  its 
relation  to  the  purpose  of  the  bond 
resolution. 

The  question  here  is  whether  the  expenditures  for  the  above  hsted 
items  are  authorized  by  the  terms  of  the  bond  resolution  adopted 
by  the  county  commissioners  which  provide  "for  the  construction 
of  buildings  for  a  community  college  in  Burke  County,  including 
the  acquisition  of  any  necessary  land  and  equipment." 

G.  S.   153-77  specifically  provides  for  the  issuance  of  such  bonds. 
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It  provides  in  part: 

"...Accordingly,  authority  is  hereby  given  to  all 
counties  in  the  State,  under  the  terms  and  conditions 
herein  described,  to  issue  bonds  and  notes,  and  to  levy 
property  taxes  for  the  payment  of  the  same,  with 
interest  thereon,  for  the  following  purposes,  including 
therein  purchase  of  the  necessary  land  and,  in  the  case 
of  buildings,  the  necessary  equipment,  and  the 
remodeling,  enlarging  and  reconstructing  of  any 
building  erected  or  purchased:   .... 

"(18)  Erection  of  community  colleges,  including  the 
purchase  of  land  and  the  erection  of  classrooms, 
laboratories,  administrative  offices,  utility  plants, 
hbraries,  cafeterias  and  auditoriums  and  the  purchase 
and  installation  of  equipment  therefor.  ..." 

If  the  complete  wording  of  the  statute  had  been  incorporated  in 
the  bond  resolution,  much  in  doubt  here  would  be  resolved.  One 
case,  Worley  v.  Johnston  County,  231  N.  C.  592  (1950),  did  state 
that  the  court  will  consider  the  provisions  of  G.  S.  153-77  in 
construing  the  terms  of  the  bond  resolution  itself. 

In  determining  what  is  an  authorized  expenditure,  the  courts  proceed 
on  the  principle  of  "fair  play  demands  that  the  commissioners  keep 
faith  with  the  electors  of  the  district."  Barbour  v.  Carteret  County, 
255  N.  C.  177  (1961).  In  7  Strong,  A^.  C.  Index  2d,  Taxation, 
Sec.   12,  the  following  general  rule  is  laid  down: 

"Expenditure  of  the  proceeds  of  bonds  in  accordance 
with  the  purpose  for  which  the  bonds  were  issued  is 
a  duty  resting  upon  the  county  commissioners,  and 
the  court  will  not  substitute  their  judgment  for  that 
of  the  county  officials  honestly  and  fairly 
exercised.  ..." 

Under  certain  conditions,  expenditures  may  be  made  for  things  not 
fully  within  the  original  purpose  as  stated  in  the  bond  resolution 
as  long  as  such  expenditures  are  made  for  the  same  "general 
purposes".  Waldrop  v.  Hodges,  230  N.  C.  370  (1949);  Atkins  v. 
McAden,  229  N.  C.  752  (1949). 
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An  honest  and  fair  exercise  of  judgment  by  the  county 
commissioners  in  accordance  with  the  purpose  for  which  the  bonds 
were  issued  would  allow  most  of  the  above  listed  expenditures  to 
be  made.  Expenditures  for  instructional  and  administrative 
equipment,  for  landscaping,  and  for  athletic  facihties  would  clearly 
be  in  accordance  with  the  purpose  of  the  bond  resolution,  i.e.,  the 
acquisition  of  any  necessary  land  and  equipment. 

All  expenditures  for  replacement  equipment,  for  alterations  and 
additions  to  existing  buildings,  and  for  equipment  needs  arising  from 
needs  independent  of  the  initial  building  requirements  necessitate 
an  interpretation  of  the  purposes  of  the  bond  resolution.  A  strict 
and  hteral  reading  of  the  resolution  might  preclude  these 
expenditures,  but  a  fair  and  honest  interpretation  of  the  purposes 
of  the  bond  resolution,  considering  the  probable  intent  of  the 
commissioners  and  voters,  would  indicate  that  such  expenditures 
would  be  authorized.  There  is  nothing  in  the  resolution  to  indicate 
the  building  and  equipping  of  the  community  college  was  intended 
to  be  a  one-shot  proposition.  Furthermore,  G.  S.  153-77  specifically 
mentions  "remodeling,  enlarging  and  reconstructing  of  any  buildings 
erected  or  purchased." 

For  much  the  same  reasons,  the  purchase  of  equipment  needed  in 
an  extension  facility  not  owned  by  the  college  would  also  be 
authorized.  There  is  nothing  in  the  bond  resolution  to  indicate  that 
the  acquisition  of  necessary  equipment  is  dependent  upon  its  being 
placed  in  buildings  constructed  with  bond  funds.  While  most  of  the 
equipment  undoubtedly  would  be  needed  in  the  newly  constructed 
buildings,  community  colleges  operate  a  variety  of  extension 
programs  which  often  require  that  equipment  purchased  for  these 
programs  be  used  in  other  than  college-owned  facihties. 

This  bond  resolution  was  adopted  under  authority  of  G.  S.  1 15-77. 
Neither  this  statute  nor  the  bond  resolution  makes  any  mention 
of  expenditures  for  maintenance  equipment.  Funds  for  such; 
expenditures  are  authorized  by  another  statute, 
G.  S.  1 15A-19(2)(c).  This  being  the  case,  expenditures  for 
maintenance  equipment  would  not  be  authorized  by  this  bond 
resolution. 

Whether  the  purchase  of  land  with  no  present  intention  to  place 
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college  buildings  on  it  would  be  an  authorized  expenditure  of  bond 
funds  would  seem  to  depend  upon  what  use  was  to  be  made  of 
the  land.  If  it  were  to  be  used  for  parking,  for  athletic  facihties, 
or  for  any  foreseeable  expansion  of  the  facilities,  the  expenditures 
would  be  authorized.  On  the  other  hand,  if  its  purchase  was  totally 
divorced  from  the  purpose  of  the  bond  resolution,  the  expenditures 
would  not  be  authorized. 

Robert  Morgan,  Attorney  General 
Edwin  M.  Speas,  Jr., 
Associate  Attorney 


10  December  1971 

Subject:  Courts;  Clerk  of  Superior  Court;  Vacancies;  Term 

of  Office 

Requested  by:        Mr.  Roy  L.  Powell,  Chairman 

Bertie  County  Board  of  Elections 

Question:  Where  a  vacancy  occurs  in  the  office  of  the  clerk 

of  superior  court  other  than  by  expiration  of 
term,  does  the  person  appointed  to  fill  the 
vacancy  by  the  judge  of  superior  court  serve  for 
the  unexpired  term  or  must  an  election  be  held 
at  the  next  general  election  to  fill  the  unexpired 
term? 


Conclusion:  Pursuant    to    Article  IV,    Section  9(3)    of   the 

North  Carolina  Constitution,  when  a  vacancy 
occurs  in  the  office  of  the  clerk  of  superior  court 
other  than  by  expiration  of  term,  the  senior 
regular  judge  of  the  superior  court  serving  the 
county  shall  appoint  to  fill  the  vacancy  until  an 
election  can  be  regularly  held.  The  person 
appointed  by  the  judge  serves  only  until  the  next 
regular  election  for  members  of  the  General 
Assembly,  which  is  held  after  the  vacancy  occurs; 

-686- 


and  at  the  election  the  person  elected  will  serve 
for  the  unexpired  portion  of  the  term. 

The  facts  presented  indicate  that  in  November  1970  a  person  was 
elected  to  a  four-  year  term  as  Clerk  of  Superior  Court  of  Bertie 
County.  In  August  1971  he  resigned  and  the  Judge  of  the  Superior 
Court  appointed  a  person  to  fill  the  vacancy.  The  question  arises 
as  to  whether  the  person  appointed  by  the  Judge  serves  until  the 
regular  election  for  members  of  the  General  Assembly  to  be  held 
in  1972  or  whether  his  appointment  is  for  the  full  unexpired  portion 
of  the  term. 

Article  IV,  Section  9(3)  of  the  North  Carolina  Constitution  provides 
that  the  clerk  of  superior  court  of  each  county  shall  be  elected 
for  a  term  of  four  years  by  the  quahfied  voters  thereof  at  the  same 
time  and  places  as  the  members  of  the  General  Assembly  are  elected. 
If  the  office  of  clerk  of  superior  court  becomes  vacant  otherwise 
than  by  the  expiration  of  the  term,  or  if  the  people  fail  to  elect, 
the  senior  regular  judge  of  superior  court  serving  the  county  shall  •. 
appoint  to  fill  the  vacancy  until  an  election  can  be  regularly  held. 

The  provisions  of  this  section  are  similar  to  those  of  Article  IV, 
Section  7  of  the  Constitution  as  it  was  rewritten  in   1962. 

Article  IV,  Section  29  of  the  Constitution,  prior  to  the  1962 
rewrite,  provided  that  in  case  the  office  of  the  clerk  of  superior 
court  for  a  county  shall  become  vacant  otherwise  than  by  the 
expiration  of  the  term,  and  in  case  of  a  failure  by  the  people  to 
elect,  the  judge  of  superior  court  for  the  county  shall  appoint  to 
fill  the  vacancy  until  an  election  can  be  regularly  held. 

In  Rodwell  v.  Roland,  137  N.  C.  617  (1905),  the  North  Carolina 
Supreme  Court  held  that  under  the  language  of  the  section  just 
referred  to,  the  appointee  of  the  judge  holds  only  until  the  next 
election  at  which  members  of  the  General  Assembly  are  chosen,  j 
The  person  elected  in  1972  would  hold  only  for  the  unexpired  term. 

Thus,  on  the  authority  of  Rodwell  v.  Roland,  supra,  it  is  concluded 
that  the  person  appointed  by  the  Superior  Court  Judge  would  serve 
until  the  general  election  in  1972,  at  which  election  the  person  will 
be  elected  to  fill  the  unexpired  term  of  the  clerk  who  was  elected 
in  November   1970. 
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10  December   1971 


Robert  Morgan,  Attorney  General 
James  F.   Bullock, 
Deputy  Attorney  General 


Subject:  Taxation;  Ad  Valorem;  Situs;  Cars  Used  by 

Executives  of  Corporation; 

G.  S.   105-304(h)(2) 

Requested  by:  Mr.  Robert  Black 

Tax  Supervisor  of  Iredell  County 

Question:  Where  should  cars  be  listed  for  property 

tax  purposes  where  the  cars  are  owned  by 
X  corporation  which  has  its  office  in  A 
county,  but  executives,  who  use  the  cars 
and  park  them  at  their  residence  at  night, 
live  in   county  B. 

Conclusion:  Where  cars  owned  by  X  corporation  which 

has  its  principal  office  in  county  A,  and 
the  cars  are  used  by  and  parked  at  the 
residence  of  executives  of  the  corporation, 
who  hve  in  county  B,  the  cars  are  taxable 
in  county  B. 

X  corporation,  which  has  its  principal  office  in  A  county,  owns 
a  number  of  automobiles  that  are  assigned  to  executives  scattered 
throughout  the  State.  Each  executive  uses  the  car  for  official  and 
personal  business  and  parks  the  car  at  his  residence  at  night. 
Normally  tangible  personal  property  is  taxable  at  the  residence  of 
the  owner.  G.  S.  105-304.  For  property  tax  purposes  the  residence 
I  of  a  corporation  is  at  its  principal  place  of  business  in  North 
Carolina.  G.  S.  105-304(c)(2).  There  are  two  basic  exceptions  to 
this  rule,  one  of  which  is  found  in  G.  S.  105-304(f)(2)  which 
provides: 
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"Tangible  personal  property  situated  at  or  commonly 
used  in  connection  with  a  business  premises  hired, 
occupied,  or  used  by  the  owner  of  the  personal 
property  (or  by  the  owner's  agent  or  employee)  shall 
be  taxable  at  the  place  at  which  the  business  premises 
is  situated.   ..." 

"Business  premises"  is  defined  by  G.  S.    105-304(b)(2)  as  follows: 

"'Business  premises'  includes,  for  purposes  of 
illustration,  but  is  not  limited  to  the  following:  Store, 
mill,  dockyard,  piling  ground,  shop,  office,  mine,  farm, 
factory,  warehouse,  rental  real  estate,  place  for  the  sale 
of  property.   .   .,  and  place  for  storage.   ..." 

When  the  respective  executives  or  salesmen  park  the  corporation's 
car  at  their  residence  at  night,  they  are  using  the  car  in  connection 
with  a  storage  area  used  by  themselves  as  the  corporation's  agent. 
N.  C.  A.  G.    Opinion    to    J.    G.    Herring    on    28  October   1963 
N.  C.  A.  G.    Opinion    to    C.    F.    Griffin    on    12  February   1962 
N.  C.  A.  G.    Opinion    to    C.    E.    Johnson    on    24  January   1954 
N.  C.  A.  G.     Opinion     to     M.  L.  Peel     on     5   February   1954 
N.  C.  A.  G.     Opinion    to     Faye  W.  Lanier    on     14  April   1964 
N.  C.  A.  G.  Opinion  to  David  J.  Turlington  on  10  October   1959 
and  N.  C.  A.  G.  Opinion  to  J.  E.  Williams  on  19  August   1959. 
Consequently,  it  should  be  listed  in  the  county  where  the  salesman 
or  executive  resides  and  the  car  is  stored. 
'  '  ■ 

Robert  Morgan,  Attorney  General 

Ronald  M.  Price, 

Associate  Attorney 


10  December  1971 


Subject: 


Education;  County  and  City  Boards  of 
Education;  Authority  of  Local  Board  of 
Education  to  Promulgate  Rule  Releasing 
Students    Sixteen    Years    and   Older  Whoj 
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Requested  by: 


Question: 


Conclusion : 


Need  Two  or  Three  Courses  for  Graduation 
After  Noon  For  Non-School-Related 
Employment 

Mr.  Earl  M.  Price 
Area  Director 
Occupational  Education 
Department  of  Pubhc  Instruction 

May  county  and  city  boards  of  education 
adopt  a  pohcy  whereby  high  school 
students  sixteen  years  and  older  who  need 
two  or  three  courses  for  graduation  may 
leave  school  after  noon  for 
non-school-related  employment? 

County  and  city  boards  of  education  may 
adopt  a  pohcy  whereby  students  sixteen 
years  and  older  who  need  only  two  or  three 
courses  for  graduation  may  be  excused 
after  noon  for  non-school-related 
employment.  It  is  suggested,  however,  that 
the  pohcy  require  written  permission  from 
the  parents  or  the  individual  standing  in 
loco  parentis  to  the  student,  before  the 
student  is  allowed  to  leave  after  noon  to 
participate  in  non-school-related 

employment. 


G.  S.  115-35(b)  provides  in  part:  "All  powers  and  duties  conferred 
and  imposed  by  law  respecting  pubhc  schools,  which  are  not 
expressly  conferred  and  imposed  upon  some  other  official,  are 
conferred  and  imposed  upon  county  and  city  boards  of  education." 
This  same  statute  states  that  local  boards  of  education  "shah  have 
general  control  and  supervision  of  all  matters  pertaining  to  the  public 
schools  in  their  respective  administrative  units  and  they  shall  enforce 
the  school  law  in  their  respective  units." 

G.  S.  115-36(a)  defines  the  length  of  a  school  day  as  being  one 
where  teachers  shall  be  employed  in  the  schoolroom  or  on  the  school 
grounds  supervising  the  activities  of  children  for  a  minimum  of  six 
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hours  per  day.  G.  S.  11 5-36  applies  to  teachers  only  and  this  statute 
does  not  mandate  that  all  students  be  in  attendance  a  minimum 
of  six  hours  per  day.  The  State  Board  of  Education  has,  by 
regulation,  provided  that  so  long  as  a  child  is  in  school  for  a 
minimum  of  three  hours  per  day  he  may  be  included  in  the  average 
of  attending  students  for  purpose  of  determining  State  teacher 
allotment. 

G.  S.  1 15-166,  commonly  referred  to  as  the  compulsory  attendance 
statute,  would  not  apply  to  these  students  under  consideration  since 
these  students  are  all  sixteen  years  of  age  or  older. 

A  practical  consideration  which  must  be  considered  is  that  students 
beyond  the  compulsory  attendance  age  are  not  required  to  attend 
school.  So  many  of  these  students  must,  for  financial  and  other 
reasons,  have  part-time  employment.  If  this  opportunity  were  denied 
them,  especially  in  cases  where  they  require  only  two  or  three 
courses  for  graduation,  it  is  possible  that  they  might  needlessly  drop 
out  of  school. 

Robert  Morgan,  Attorney  General 
'     '       ,;  Andrew  A.  Vanore,  Jr., 

Deputy  Attorney  General 


10  December  1971 


Subject: 


State  Departments,  Institutions  &  Agencies; 
Zoological  Authority;  Real  Property; 
Responsibility  of  Department  of  Administration 
with  Respect  to  Real  Property  in  Which  the 
North  Carolina  Zoological  Authority  Has  an 
Interest. 


Requested  by: 


Question : 


Mr.  Carroll  L.  Mann,  Jr. 

Property  Control  and  Construction  Officer 

N.  C.  Department  of  Administration 

What  is  the  responsibility  of  the  Department  of 
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Administration  with  respect  to  real  property 
matters  in  which  the  North  Carolina  Zoological 
Authority  has  an  interest? 

Conclusion:  The     Department     of    Administration    has    no 

responsibility  with  respect  to  real  property 
matters  in  which  the  North  Carolina  Zoological 
Authority  has  an  interest. 

The  provisions  of  G.  S.  143-175(1)  give  the  Board  of  Directors  of 
the  North  Carolina  Zoological  Authority  the  power  to  "acquire  on 
behalf  of  and  in  the  name  of  the  North  Carolina  Zoological  Garden 
a  suitable  site  for  a  zoological  garden."  This  statute  was  enacted 
by  the  General  Assembly  in  1969.  Article  6  of  Chapter  146,  which 
deals  with  land  acquisitions  on  behalf  of  the  State  by  the 
Department  of  Administation,  was  enacted  in  1957.  If  there  is  an 
irreconcilable  conflict  between  two  statutes,  as  there  is  between 
these  two,  then  the  latest  enactment  will  control,  or  will  be  regarded 
as  an  exception  to  or  quaUfication  of  the  prior  statute.  State  v. 
Hutson,  10  N.  C.  App.  653  (1971);  Highway  Commission  v. 
Hemphill,  269  N.  C.  535   (1967). 

In  the  present  instance,  it  is  clearly  the  intent  of  the  legislature 
that  the  North  Carohna  Zoological  Authority  would  not  be  subject 
to  the  normal  requirements  for  the  handling  of  real  property  by 
the  Department  of  Administration,  as  set  forth  in  Article  6  of 
Chapter  146  of  the  General  Statutes.  The  Department  is  thus 
relieved  of  such  responsibility  in  the  acquisition  of  a  site  for  the 
North  Carolina  Zoological  Garden. 

Robert  Morgan,  Attorney  General 
Rafford  E.  Jones, 
Associate  Attorney 


21    December   1971 

Subject:  Taxation;     Ad     Valorem;     Liens;    Motor 

Vehicles;  Priority   of  Ad   Valorem   Taxes 
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Requested  by: 


Question : 


Over  Prior  Perfected  Liens  and  Security 
Interests 

Mrs,  Myrtle  Wall,  Supervisor 
Mail  Inspection  Unit 
Department  of  Motor  Vehicles 

When  a  motor  vehicle  is  levied  upon  for 
ad  valorem  taxes,  are  prior  and  subsequent 
hens  and  perfected  security  interests 
discharged  by  the  subsequent  execution 
sale? 


Conclusion:  When  a  motor  vehicle  is  levied  upon  and 

sold   for  ad   valorem   taxes,   the   tax   Hen 

..  representing  taxes  imposed  upon  the  motor 

'         vehicle  being  sold  is  superior  to  all  other 

liens  and  rights  v^hether  perfected  prior  or 

subsequent  thereto,  and  such  junior  Hens 

are  discharged  by  the  execution  sale.  If  the 

tax    Hen    represents    taxes  imposed   upon 

property    other    than    the    motor   vehicle 

being  sold,  it  is  inferior  to  prior  vaHd  Hens 

-   .         and  perfected  security  interests,  and  only 

Hens  and  security  interests  perfected  after 

the  levy  are  discharged  by  the  execution 

sale. 

On  22  September  1971,  the  tax  collector  for  the  County  of  Forsyth 
and  City  of  Winston-Salem  levied  upon  four  motor  vehicles  owned 
by  a  taxpayer.  Taxes  in  the  amount  of  $515.14  were  due  for  the 
years  1970  and  1971.  After  due  notice  to  the  Department  of  Motor 
Vehicles,  the  sale  was  held  on  27  October  1971.  The  Department 
of  Motor  Vehicles'  records  show  that  there  are  prior  perfected 
security  interests  on  the  motor  vehicles  involved  before  the  levy 
of  22  September  1971.  The  county  attorney  has  requested  the 
Department  of  Motor  Vehicles  to  issue  certificates  of  title  free  of 
all  prior  perfected  security  interests. 

All  persons  are  conclusively  presumed  to  have  notice  that  any  real 
or  personal  property  should  be  Hsted  for  taxation,  that  taxes  may 
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become  a  lien  thereon,  and  if  such  tax  is  not  paid,  legal  proceedings 
may  be  taken  against  such  property.  G.  S.   105-348. 

After  the  tax  becomes  due,  and  in  some  instances,  not  pertinent 
to  this  inquiry,  before  the  tax  becomes  due,  the  tax  collector  may 
proceed  against  the  personal  property  of  the  taxpayer. 
G,  S.   105-366(b)(l)  provides  in  pertinent  part  as  follows: 

"(b).  .  .  At  any  time  after  taxes  are  due.  .  .the  tax 
collector  may  levy  upon  and  sell  or  attach  the 
following  property  for  failure  to  pay  taxes: 

(1)  Any  personal  property  owned  by  the 
taxpayer,  regardless  of  the  time  at  which 
it  was  acquired  and  regardless  of  the 
existence  or  date  of  creation  of 
mortgages  or  other  liens  thereon." 

The  priority  of  tax  hens  is  governed  by  G.  S.  105-356. 
G.  S.   105-356(b)  provides  in  pertinent  part  as  follows: 

"(b).  .  .  The  lien  of  taxes  on  real  and  personal 
property  shall  attach  to  personal  property  at  the  time 
prescribed  in  G.  S.  105-355(b).  The  priority  of  that 
hen  shall  be  determined  in  accordance  with  the 
following  rules: 

(1)  The   tax   hen,  when  it  attaches  to 
-        personal    property,    shall,   insofar  as  it 

represents  taxes  imposed  upon  the 
property  to  which  the  hen  attaches,  be 
superior  to  all  other  hens  and  rights 
whether  such  other  hens  and  rights  are 
prior  or  subsequent  to  the  tax  hen  in 
point  of  time. 

(2)  The  tax  lien,  when  it  attaches  to 
personal  property,  shaU,  insofar  as  it 
represents  taxes  imposed  upon  property 
other  than  that  to  which  the  hen 
attaches,  be  inferior  to  prior  vahd  hens 

-694- 


and  perfected  security  interests  and 
superior  to  all  subsequent  liens  and 
security  interests." 

All  taxes  levied  shall  be  due  and  payable  on  the  1  st  day  of  September 
of  the  fiscal  year.  G.  S.  105-360.  Taxes  become  a  lien  on  personal 
property  after  levy  or  attachment  and  garnishment  of  the  personal 
property.  G.  S.  105-355(b).  Except  as  otherwise  provided,  the  levy 
and  sale  of  tangible  personal  property  is  governed  by  the  laws 
regulating  levy  and  sale  under  execution.  G.  S.   105-367. 

"The  general  rule  concerning  the  relation  of  the 
execution  purchaser  to  outstanding  interests  is  that 
interests  in  the  property  sold  under  execution  which 
are  superior  to  the  Hen  of  the  execution  creditor,  to 
satisfy  which  the  property  is  sold,  are  not  discharged 
by  the  execution  sale.   .   .  . 

"On  the  other  hand,  the  general  rule  is  that  interests 
in  property  sold  under  execution  which  are  inferior 
or  subject  to  the  lien  of  the  execution  creditor,  to 
satisfy  which  the  property  is  sold,  are  discharged  by 
the  execution  sale.  ..."  30  Am.  Jur.  2d, 
Executions,  sec.  443,  pp.  701,  702;  see  also 
33  C.J.S.,  Executions,  sec.    128. 

From  the  foregoing  authorities,  it  is  concluded  that  if  any  part  of 
the  ad  valorem  taxes  asserted  represent  taxes  imposed  upon  the 
motor  vehicle  being  sold,  all  hens  and  perfected  security  interests 
on  the  motor  vehicle  are  discharged.  If  none  of  the  taxes  asserted 
represent  taxes  upon  the  motor  vehicle  being  sold,  only  liens  and 
perfected  security  interests  subsequent  to  the  levy  are  discharged. 

Robert  Morgan,  Attorney  General 

WiUiam  B.   Ray, 
^  Assistant  Attorney  General 

^  Ronald  M.  Price, 

Associate  Attorney 


-695- 


21   December   1971 

Subject:  Public    Officers    &    Employees;   County    Social 

Services;  Salary  of  County  Director; 
Applicablility  of  State  Personnel  Act;  Authority 
of  Board  of  County  Commissioners 

Requested  by:        Mr.  James  C.  Fox 

New  Hanover  County  Attorney 

Question:  Can     the     board     of     county     commissioners 

determine  and  set  the  salary  of  the  county 
director  of  social  services  at  a  level  higher  or 
lower  than  that  determined  by  the  county  board 
of  social  services? 

Conclusion:  The     board     of     county     commissioners     may 

determine  and  set  the  salary  of  the  county 
director  of  social  services  at  a  higher  or  lower 
level  than  that  determined  by  the  county  board 
of  social  services  only  if  (1)  the  board  of  county 
commissioners  adopts  rules  and  regulations 
governing  annual  leave,  sick  leave,  hours  of  work, 
holidays,  and  the  administration  of  the  pay  plan 
for  county  employees  generally,  (2)  these  rules 
and  regulations  are  filed  with  the  State  Personnel 
Director  of  the  State  of  North  Carohna,  and  (3) 
the  State  Personnel  Board  approves  the 
adjustment  of  the  pertinent  salary  range  in  order 
to  cause  the  level  of  pay  to  conform  to  local 
financial  ability  and  fiscal  pohcy. 

This  question  developed  as  a  result  of  what  appears,  at  first 
impression,  to  be  a  patent  conflict  between  the  following  provisions 
in  the  General  Statutes  of  the  State  of  North  Carolina: 

"§108-18.  Salary -ThQ  board  of  social  services  of 
every  county  shall  determine  the  salary  of  the  director 
in  accordance  with  the  classification  plan  of  the  State 
Personnel  Board,  and  such  salary  shall  be  paid  by  the 
county  from  the  federal,  State  and  county  funds 
available  for  this  purpose." 
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"§153-48.1.  Commissioners  to  fix  salaries,  fees,  and 
number  of  employees. -Each  board  of  county 
commissioners  is  authorized  and  empowered  to  fix: 

.  .  .  .  (2)  All  salaries,  allowances,  and 
other  compensation  paid  to  all  county 
officers  and  employees  whether  elected 
or  appointed;  ..." 

The  key  to  resolving  the  apparent  dilemma  created  by  these 
provisions  is  found  in  the  section  of  the  General  Statutes 
immediately  following  the  latter  provision  just  quoted: 

"§153-48.2.  Limitations  on  authority -The  authority 
conferred  by  §153-48.1  shall  be  subject  to  the 
following  hmitations: 

....  (5)  Salaries  of  county  employees 
subject  to  the  State  Personnel  Act  shall 
be  fixed  as  provided  in  chapter  1 26  of 
the  General  Statutes;  ..." 

Chapter  126  makes  it  clear  that  it  was  the  intent  of  the  General 
Assembly  that  positions  such  as  that  of  the  county  director  of  social 
services  should  come  within  the  provisions  of  this  chapter  "except 
to  the  extent  that  local  governing  boards  are  authorized  by  this 
chapter  to  estabhsh  local  rules,  local  pay  plans,  and  local  personnel 
systems."  G.  S.  126-1;  G.  S.  126-5.  Under  the  provisions  of 
G.  S.  126-4(2)  the  State  Personnel  Board  is  vested  with  authority 
(subject  to  approval  of  the  Governor)  to  establish  pohcies  and  rules 
for  the  rate  of  pay  for  this  position,  including  authority  to  set  the 
maximum  and  minimum  limits  thereof. 

Finally,  provision  for  deviation,  where  justified,  from  the  rates  set 
by  the  State  Personnel  Board  is  contained  in  the  following  statutory 
provisions: 

"§126-9.  County  or  municipal  employees  may  be 
made  subject  to  rules  adopted  by  local  governing 
body. -(a)  When  a  board  of  county  commissioners 
adopts  rules  and  regulations  governing  annual  leave, 

-697- 


sick  leave,  hours  of  work,  holidays,  and  the 
administration  of  the  pay  plan  for  county  employees 
generally  and  the  county  rules  and  regulations  are  filed 
with  the  State  Personnel  Director,  the  county  rules 
will  supersede  the  rules  adopted  by  the  State  Personnel 
Board  as  to  the  county  employees  otherwise  subject 
to  the  provisions  of  this  chapter. 

"(b)  No  county  employees  otherwise  subject  to  the 
provisions  of  this  chapter  may  be  paid  a  salary  less 
than  the  minimum  nor  more  than  the  maximum  of 
the  apphcable  salary  range  adopted  in  accordance  with 
this  chapter  without  approval  of  the  State  Personnel 
Board.  Provided,  however  that  subject  to  the  approval 
of  the  State  Personnel  Board,  a  board  of  county 
commissioners  may  adjust  the  salary  ranges  applicable 
to  employees  who  are  otherwise  subject  to  the 
provisions  of  this  chapter,  in  order  to  cause  the  level 
of  pay  to  conform  to  local  financial  ability  and  fiscal 
policy.  The  State  Personnel  Board  shall  adopt  policies 
and  regulations  to  ensure  that  significant  relationships 
within  the  schedule  of  salary  ranges  are  maintained." 

By  way  of  addendum  it  is  worthy  of  mention  that  G.  S.  126-5 
provides  that  in  the  event  of  dispute  as  to  whether  a  particular 
employee  is  subject  to  the  provisions  of  Chapter  126,  the  question 
is  investigated  by  the  State  Personnel  Department  and  decided  by 
the  State  Personnel  Board,  subject  to  the  approval  of  the  Governor. 

Robert  Morgan, 
Attorney  General 


21   December  1971 

Subject:  Social     Services;     Family     Assistance    Program; 

Contracts    for    the    Handling    of    the    Family 
Assistance  Program 
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Requested  by:        Mr.  Clifton  M.  Craig 
Commissioner 
State  Department  of  Social  Services 

Question:  Does   the   State   Board   of  Social   Services  have 

authority  to  contract  with  the  United  States 
Department  of  Health,  Education  and  Welfare 
and  v^ith  the  counties  of  North  Carohna  so  as 
to  enable  the  State  and  counties  to  act  on  behalf 
of  the  United  States  Department  of  Health, 
Education  and  Welfare  in  temporarily 
administering  a  federally  funded  and  controlled 
family  assistance  plan  during  the  implementation 
period  of  such  plan? 

Conclusion:  The   State   Board   of  Social   Services  does  have 

authority  to  contract  with  the  United  States 
Department  of  Health,  Education  and  Welfare 
and  with  the  counties  of  North  Carohna  so  as 
to  enable  the  State  and  counties  to  act  on  behalf 
of  the  United  States  Department  of  Health, 
Education  and  Welfare  in  temporarily 
administering  a  federally  funded  and  controlled 
family  assistance  plan  during  the  implementation 
period  of  such  plan.  j 

The  conclusion  above  is  based  upon  information  furnished  by  the 
North  Carohna  Department  of  Social  Services  which  is  in  substance 
as  follows: 


Under  the  provisions  of  the  proposed  family  assistance  plan,  to  be 
fully  financed  and  controlled  by  the  federal  government,  and  to 
be  administered  entirely  by  federal  employees  when  fully 
implemented,  the  same  or  very  nearly  the  same  type  and  scope  of 
financial  assistance  and  other  care  now  provided  by  the  aid  to 
famihes  with  dependent  children  program  described  in  Article  2, 
Part  2,  of  Chapter  108  of  the  General  Statutes,  and  Title  IV  of 
the  Social  Security  Act  will  be  provided  for  needy  famihes.  In 
addition,  care  will  be  provided  under  the  family  assistance  plan  for 
famihes  in  which  both  parents  are  in  the  home  but  one  or  the  other 
parent  is  unemployed   or  whose   employment  does  not   produce 
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sufficient  income  for  the  minimum  needs  of  the  family.  During  a 
period  of  gradual  implementation  of  the  family  assistance  plan, 
assistance  will  continue  to  be  provided  for  eligible  families  under 
the  aid  to  families  with  dependent  children  program  under  General 
Statutes  Chapter  108,  Article  2,  Part  2,  to  the  extent  that  such 
assistance  is  not  provided  under  the  family  assistance  plan. 

As  noted  above,  once  it  is  fully  implemented,  the  proposed  family 
assistance  plan  will  be  administered  entirely  by  federal  employees. 
Thus,  the  question  as  posed  involves  only  the  proposition  of  the 
State  and  counties,  their  agencies  and  personnel,  administering  the 
program  during  which  the  plan  is  being  implemented,  with  the 
federal  government  providing  100  percent  reimbursement  for  all 
costs  incurred  for  administering  the  plan  during  this  period. 

The  following  statutory  provisions  bear  upon  this  question: 

"§108-4.  Powers  and  duties. -The  (State)  Board  of 
Social  Services  shall  have  the  following  powers  and 
duties: 

.  .  .  .  (2)  To  authorize  the  making  of 
arrangements  and  contracts  with  other 
State  agencies  or  private  organizations  or 
units  of  local  governments,  whereby 
such  agencies,  organizations  or  units 
provide  services  or  act  as  the  agents  of 
the  Board  in  providing  any  of  the 
■^       services  authorized  by  this  Chapter. 

....  (4)  To  adopt  policies  that  may 
be  necessary  or  desirable  for  the 
administration  of  the  programs  of  public 
assistance  established  by  federal 
legislation  and  by  Article  2  of  this 
Chapter. 

.  .  .  .  (6)  To  adopt  pohcies  to  achieve 
maximum  cooperation  with  other 
agencies  of  this  State  and  with  agencies 
of    other    states    and    of    the    federal 
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government  in  rendering  services  to 
strengthen  and  maintain  family  life  and 
to  help  recipients  of  public  assistance 
attain  self-support  or  self-care." 

"§108-19.  Duties  and  responsibilities. -T\vq  (county) 
director  of  social  services  shall  have  the  following 
duties  and  responsibihties : 

.  .  .  .  (5)  To  act  as  agent  of  the  State 
Board  of  Social  Services  in  relation  to 
work  required  by  the  State  Board  in  the 
county." 

"§108-51.  Acceptance  of  grants-in-aid. -The  State 
Department  of  Social  Services  is  hereby  authorized  to 
accept  all  grants-in-aid  for  the  programs  of  pubhc 
assistance  established  under  this  article  which  may  be 
available  to  the  State  by  the  federal  government  under 
the  Social  Security  Act.  The  provisions  of  this  article 
shall  be  liberally  construed  in  order  that  the  State  and 
its  citizens  may  benefit  fully  from  such  grants-in-aid." 

The  underlying  theme  throughout  all  of  these  sections  of  the  General 
Statutes  is  the  legitimate,  effective  acceptance  and  utiHzation  of 
grants-in-aid  so  as  to  secure  the  maximum  benefit  therefrom  to 
worthy  and  eligible  North  Carolina  residents.  Any  misconception 
as  to  the  purpose  of  the  General  Assembly  in  enacting  these  sections 
is  precluded  by  the  encapsulation  of  this  basic  principle  in  the 
statement  of  legislative  intent  set  forth  in  the  last  sentence  of 
G.  S.   108-51.  r       , 

Subdivisions  (2),  (4)  and  (6)  of  G.  S.  108-4  lodge  authority  and 
responsibihty  in  the  State  Board  of  Social  Services  to  make  the 
necessary  arrangements  and  contracts  for  implementing  programs  of 
pubHc  assistance.  G.  S.  108-19(5)  levies  the  duty  of  the  county; 
director  of  social  services  to  act  as  the  State  Board's  local  agent 
in  effecting  such  implementation. 

Since  the  activities  proposed  would  clearly  fall  within  the  "maximum 
cooperation"  with  federal  and  other  State  agencies  as  directed  by 
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G.  S.  108-4(6),  temporary  administration  of  the  federal  family 
assistance  plan  during  its  implementation  period  is  authorized. 

It  is  noted  that  the  legislation  designed  to  create  the  proposed  family 
assistance  plan  is  still  pending  in  the  Congress  of  the  United  States. 
What  specific  provisions  will  be  contained  in  the  final  plan,  if  or 
when  it  is  ultimately  enacted,  is  purely  a  matter  of  speculation  at 
the  present  time.  Thus,  of  necessity,  the  opinion  is  limited  to  the 
subject  of  the  basic  authority  of  the  State  Board  of  Social  Services 
to  act  as  a  contracting  agency  in  temporarily  administering  a 
federally  funded  interim  plan.  It  should  not  be  interpreted  as 
indicating  that  the  Board  is  authorized,  without  additional  legislation 
by  the  General  Assembly  of  the  State  of  North  Carolina,  to 
implement  any  or  all  facets  of  the  plan  as  finally  enacted. 

Robert  Morgan, 
Attorney  General 


22  December   1971 
Subject: 


Taxation;  Ad  Valorem;  Pubhc  Service 
Companies;  Broadcast  Stations;  State 
Board  of  Assessment;  G.  S.   105-333(1) 


Requested  by: 


Question : 


Conclusion: 


Mr.  Douglas  R.  Holbrook 
Administrative  Officer 
State  Board  of  Assessment 

Are  broadcast  stations  regulated  by  the 
FCC  "pubhc  service  companies"  and 
required  to  report  their  properties  to  the 
State  Board  of  Assessment  for  ad  valorem 
tax  purposes? 

No.  Broadcast  stations  are  not  "public 
service  companies",  and  therefore  are  not 
required  to  report  their  properties  to  the 
State  Board  of  Assessment. 

-702- 


Article  23  of  the  Machinery  Act  of  1971  requires  "public  service 
companies"  to  report  their  properties  to  the  State  Board  of 
Assessment,  which  will  then  appraise  those  properties  for  the 
purpose  of  ad  valorem  taxation.  G.  S.  105-333(1)  defines  "public 
service  company"  to  mean  "railroad  company,  express  company, 
pipeline  company,  gas  company,  electric  power  company,  electric 
membership  corporation,  telephone  company,  telegraph  company, 
cable  television  company,  bus  line  company,  motor  freight  carrier 
company,  airline  company,  and  any  other  company  performing  a 
public  service  that  is  regulated  by  the  Interstate  Commerce 
Commission,  the  Federal  Power  Commission,  the  Federal 
Communications  Commission,  the  Federal  Aviation  Agency,  or  the 
North  CaroHna  Utilities  Commission."   {Emphasis  added.) 

The  State  Board  of  Assessment  has  inquired  whether,  under  the 
above  definition,  it  must  require  radio  and  television  stations,  which 
are  regulated  by  the  FCC,  to  hst  their  properties  with  the  Board 
for  appraisal,  or  whether  these  broadcast  stations  may  continue  to 
list  locally,  in  the  counties  in  which  their  properties  are  located. 

The  statutory  definition  creates  two  tests  for  identifying  a  "public 
service  company": 

(1)  it  must  perform  a   "public  service",  and 

(2)  it   must  be   regulated   by   a  specified  agency  of 
government. 

Clearly,  broadcast  stations  meet  the  second  test.  The  question  is 
whether  they  meet  the  first. 

To  answer  that  question,  we  believe  that  the  principle  of  ejusdem 
generis  applies;  that  is,  that  the  "public  services"  performed  must 
be  of  the  same  general  nature  as  those  performed  by  the  companies 
named  specifically  in  the  definition.  Those  companies  are  required 
to  make  their  facihties  and  services  available  to  all  who  may 
reasonably  seek  to  use  them.  Broadcast  stations,  on  the  other  hand, 
are  free  to  determine  whose  messages  and  programs  are  to  be 
transmitted.  "...  (T)he  choice  of  programs  rests  with  the 
broadcasting  stations.  ..."  Mclntire  v.  William  Penn  Broadcasting 
Co.,   151   F.  2d  597,  cert.  den.   327  U.  S.  779  (1946). 
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All  of  the  companies  named  specifically  in  the  definition  are  either 
common  carriers  or  public  utilities  (other  than  "pipeline  companies" 
which  are  included  in  the  definition  without  regard  to  either  the 
public  service  or  the  regulatory  agency  test.)  On  the  other  hand, 
a  broadcast  station  is  neither. 

47  use   §    153(h); 

86  CJS,  Telephones,  Telegraphs,  Radio  &  Television, 

§   292. 

For  the  foregoing  reasons,  we  have  concluded  that  the  first  test 
is  not  met  by  broadcast  stations  and  that  they  are  not  required 
to  report  their  properties  to  the  State  Board  of  Assessment  for 
appraisal  and  assessment. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


29  December  1971 


Subject: 


ABC  Act;  Beer  and  Wine;  Transportation  and  Sale 
by  Wholesaler  on  Sunday;  Authority  of  State 
Board 


Requested  by:        Mr.  Lee  Philhps 

Director  of  Enforcement 

State  Board  of  Alcoholic  Control 

Question:  Does  the  State  Board  of  Alcohohc  Control  have 

authority  to  promulgate  regulations  prohibiting 
the  transportation  and  delivery  on  Sunday  after 
1:00  P.  M.  of  beer  or  wine  (fortified  or 
unfortified)? 

Conclusion:  The   State   Board   has   authority   to   promulgate 

regulations    prohibiting    the    transportation    and 
delivery  on  Sunday  after  1:00  P.  M.  of  beer  or 
wine  (fortified  or  unfortified). 
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G.  S.   18A-33  provides  as  follows: 

"§  18A-33.  Sale  and  consumption  during  certain 
hours  prohibited. -{di)  No  malt  beverages  or  wine 
(fortified  or  unfortified)  shall  be  sold  between  the 
hours  of  1:00  A.  M.  and  7:00  A.  M.,  nor  shall  any 
malt  beverages  or  wine  (fortified  or  unfortified)  be 
consumed  in  any  place  where  malt  beverages  or  wine 
(fortified  or  unfortified)  is  sold  between  the  hours  of 
1:30  A.  M.  and  7:00  A.  M.  Provided  however,  that 
during  the  period  commencing  on  the  last  Sunday  of 
April  of  each  year  and  ending  on  the  last  Sunday  of 
October  of  each  year  these  beverages  may  be  sold  until 
2:00  A.  M.  and  may  be  consumed  on  the  licensed 
premises  until  2:30  A.  M.  Subsequently,  on  Sundays, 
sales  of  these  beverages  may  not  resume  until 
1:00  P.  M. 

(b)  In  addition  to  the  restrictions  on  the  sale 
of  malt  beverages  and/or  wines  (fortified  or 
unfortified)  set  out  in  this  section,  the  governing 
bodies  of  all  municipaUties  and  counties  in  North 
Carolina  shall  have,  and  they  are  hereby  vested  with, 
full  power  and  authority  to  regulate  and  prohibit  the 
sale  of  malt  beverages  and/or  wine  (fortified  or 
unfortified)  from  1:00  P.  M,  on  each  Sunday  until 
7:00  A.  M.  on  the  following  Monday.  Provided, 
f  however,  that  municipahties  and  counties  shall  have 
no  authority  under  this  subsection  to  regulate  or 
prohibit  sales  after  1:00  P.  M.  on  Sundays  by 
establishments  having  a  permit  issued  under  Article  3 
of  this  Chapter. 

The  power  herein  vested  in  governing  bodies  of 
municipahties  shall  be  exclusive  within  the  corporate 
hmits  of  their  respective  municipalities,  and  the  powers 
herein  vested  in  the  county  commissioners  of  the 
various  counties  in  North  Carohna  shall  be  exclusive 
in  all  portions  of  their  respective  counties  not 
embraced  in  the  corporate  limits  of  municipahties 
therein." 

Pursuant  to  the  provisions  of  G.  S.   18A-33(a),  the  State  Board  ha 
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adopted  a  regulation  which  provides:  "No  wholesale  distributor  of 
malt  beverages  shall,  through  himself,  his  agent,  employees  or  any 
brewery  representative,  make  platform  deliveries,  transport  or  dehver 
before  1:00  P.  M.  on  Sunday  any  malt  beverages  as  described  in 
Chapter  18A-2(7)  to  any  person,  firm  or  corporation  licensed  to 
sell  beer  at  retail  in  North  Carolina."  This  regulation  is  grounded 
soundly  upon  the  Board's  authority  both  with  respect  to  sales  on 
the  retail  premises  and  the  supervision  of  sales  by  wholesalers  to 
retailers  pursuant  to  the  authority  granted  the  Board  in 
G.  S.   18A-33(a). 

The  Board  also  has  general  authority  to  make  rules  and  regulations 
regarding  transportation  of  beer  and  wine.  (See  G,  S.  18A-15(14), 
18A-38(f)  and  18A^1.)  Assuming  that  proper  grounds  exist  for 
prohibition  of  transportation  after  1:00  P.  M.  on  Sunday,  the  State 
Board  would  have  the  authority,  pursuant  to  its  general  authority 
to  prohibit  transportation  and /or  dehvery  on  Sunday.  (This  opinion 
assumes  that  proper  grounds  for  such  regulation  exist  and  does  not 
deal  with  whether  grounds  actually  exist.) 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.  Denson, 
Assistant  Attorney  General 


29  December   1971 
Subject: 

Requested  by: 
Question: 


Motor  Vehicles;  Drivers'  Licenses;  Limited 
Driving  Privilege 

Honorable  J.  Ray  Braswell 
Chief  District  Judge 
24th  Judicial  District 

Does  the  trial  judge  now  have  authority, 
except  for  the  February  19,  1971,  to 
July  21,   1971,  period  expressly 

mentioned  in  the  1971  amendment,  to 
modify    a   judgment    in    order    to   grant 
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limited  driving  privileges  when  such 
judgment  was  entered  at  a  past  session  of 
district  court? 

Conclusion:  No. 

Chapter   1133,  Section  2  of  the   1971   Session  Laws  provides: 

"This  act  shall  be  given  retroactive  effect  and  shall 
be  considered  to  have  become  effective  upon 
February  19,  1971.  Any  judge  of  the  district  or 
'  superior  court  is  hereby  authorized  and  empowered 
to  modify  to  grant  limited  privileges  any  judgment 
issued  between  February  19,  1971  and  the  date  of 
ratification  of  this  act  (July  21 ,  1 97 1 )  in  any  criminal 
action  for  driving  while  under  the  influence  of 
intoxicating  liquor  wherein  the  defendant  was 
prohibited  solely  by  reason  of  having  a  prior 
conviction  more  than  10  years  from  the  date  of  his 
conviction. ^^   {Emphasis  added) 

Except  for  the  periods  permitted  by  statute,  that  is,j 
February  19,  1971,  to  July  21,  1971,  where  specific  authority  is| 
granted  by  statute  to  amend  or  modify  a  judgment  to  allow  Hmited 
driving  privileges  if  such  were  denied  solely  by  reason  of  the 
defendant  having  a  prior  conviction  more  than  10  years  from  the 
date  of  his  current  conviction,  there  is  no  authority  to  modify  a 
valid  judgment  after  term  time  to  grant  limited  driving  privileges 
as  provided  in  G.  S.  20-1 79(b). 

Robert  Morgan,  Attorney  General 
WiHiam  W.  Melvin, 
f  .'    Assistant  Attorney  General 
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INDEX  TO  ATTORNEY 


GENERAL  OPINIONS 


Abandonment  (See  Social  Services; 
Abandonment) 


Abortions 

Incest;  No  Necessity  for  Report  in  Seven 

Days 
Jurisdiction;  District  Courts 


40/144 
40/116 


ABC  Act 

Advertising  Beer;  Power  of  State  Board  of 

Alcoholic  Control  to  Regulate  41/76 

Advertising  Beer  and  Wine;  PoM'er  of  State 

Board  of  Alcoholic  Control  to 

Regulate  40/1 

Alcoholic  Beverages  Defmed;  Consumption 

of  Beer  on  Street  under  G.  S.  18-51(6)  40/2 

Beer;  Possession;  Restrictions  on  Possession 

by  One  Who  is  Not  Owner  41/573 

Beer;  Privilege  License  Taxes;  Out-of-Town 

Beer  Wholesaler  Doing  Business  in 

Town  40/864 

Beer;  Sale,  What  Constitutes;  Power  of 

State  Board  of  Alcoholic  Control  to 

Regulate  40/3 

Beer  and  Wine;  Authority  of  County  ABC  Board 

and  Board  of  County  Commissioners  to 

Regulate  or  Prohibit  the  Sale  of  Wine; 

G.  S.  18-116.2;  G.  S.  18-119,  et  seq.; 

G.  S.  18-139  41/285 

Beer  and  Wine;  Effect  of  G.  S.  18A  Upon  the  Sale 

of  Fortified  Wines  in  Cumberland  County,  a 

Dry  Area;  Authority  of  State  ABC  Board  to 

Issue  Fortified  Wine  Permits  41/616 

Beer  and  Wine;  Elections;  Circulation  of 


Petition  and  Return  Within  90  Days; 

Discretion  of  County  Board  of  Elections 

to  Extend  Time  40/4 

Beer  and  Wine;  Elections;  Holding  County -wide 

Election  after  Municipal  Election; 

Time  of  Holding  40/5 

Beer  and  Wine;  Elections;  Petition;  Qualified 

Signer  40/6 

Beer  and  Wine;  Elections;  Sale  Not  Prohibited 

in  G.  S.  163-272  40/7 

Beer  and  Wine;  Hours  of  Sale  and  Consumption; 

Eastern  Standard  Time  40/7 

Beer  and  Wine;  Transportation  and  Sale  by 

Wholesaler  on  Sunday;  Authority  of  State 

Board  41/704 

Beer  and  Wine;  Licenses;  Qualification  of 

Applicant  40/9 

Beer  and  Wine;  Manufacture  of  Wine  in  a  Dry 

County  40/9 

Beer  and  Wine;  Permit  Revocation  Hearings; 

Question  of  SuitabiUty  of  Person  or 

Place  to  Hold  a  Permit  41/50 

Beer  and  Wine;  Regulation  of  Sale  in  Rockingham 

County;  G.  S.  18A-33;  Ch.  1076,  Session 

Laws  of  1945;  Ch.  918,  Session  Laws  of 

1947;  G.  S.  18A-38  41/607 

Beer  and  Wine;  Revocation  of  Permits  Without 

a  Hearing;  Authority  of  the  State  Board 

of  Alcoholic  Control  40/10 

Beer  and  Wine;  Sale;  Regulation  by  Counties 

and  Municipahties  41/484 

Beer  and  Wine;  Sale  of  Sweet  Wine  in  City 

of  Monroe;  Chapter  541,  Session  Laws 

of  1963  41/100 

Beer  and  Wine;  Sunday  Sales;  Regulation 

by  County  40/13 

Beer  and  Wine;  Sunday  Sales;  State  ABC  Board 

Regulations;  Power  of 

Municipalities  40/15 

Beer  and  Wine;  Transportation  and  Sale  by 

Wholesaler  on  Sunday;  Authority  of  State 

Board  41/704 


Board;  ABC;  Conflict  of  Interest; 

Disqualification  From  ABC  Board  by  Reason 

of  Relationship;  G.  S.  18-43  41/330 

Board  of  Alcoholic  Control,  Local;  Powers  With 

Regard  to  Employment  of  ABC  Officers; 

Requirement  of  Expenditure  of  Percentage  of 

Total  Profits  for  Education  and 

Rehabilitation  41/610 

Brown-Bagging  Permits;  Civic  Club  Holding 

Dance  in  Warehouse  Open  to  Public  40/16 

Conflict  of  Interest;  Banks;  ABC  Board 

Deposit  of  Funds  in  Bank  of  Which 

Chairman  is  President  40/559 

Contracts;  Authority  of  County  ABC  Board  to 

Execute  Lease  Agreement  40/17 

County  ABC  Board;  Term  of  Chairman  Fixed  by 

G.  S.  18-41  40/18 

Disposition  of  Liquor  Stolen  from  County  ABC 

Store;  G.  S.  18-6;  G.  S.  18-13  41/269 

Distribution  of  Funds  for  Law  Enforcement 

Purposes;  City  of  Whiteville  40/19 

Malt  Beverages;  Definition  in  LabelUng  as 

"Malt  Liquor"  41/73 

Officers  Assisting  in  Riots;  Power  40/552 

Permits;  Discretion  of  State  Board  of 

AlcohoUc  Control  in  Issuing  41/505 

Profits  for  Education  and  Rehabilitation; 

General  and  Local  Act 

Requirements  41/610 

Taxation;  Law  Enforcement  Expense  Not 

Deductible  to  Compute  "Net  Profit"  41/141 

Taxation;  Manufacturer's  License;  Beer 

Brewed  by  Resident  Brewer  and  Shipped 

into  State  for  Transshipment  to  Dealers 

in  this  State  40/20 

Taxation;  "Net  Profit"  Limitation; 

G.  S.  18-85(a);  G.  S.  18-85.2  41/144 

Transportation;  Beer  and  Wine;  Transportation 

and  Sale  by  Wholesaler  on  Sunday; 

Authority  of  State  Board  41/704 

Transporting  Liquor;  Taxicab  40/21 

Wine;  Authorization  to  Sell  14%  Wine  40/22 


Wine;  Effect  of  G.  S.  18A  Upon  the  Sale  of 
Fortified  Wines  in  Cumberland  County,  a 
Dry  Area;  Authority  of  State  ABC  Board  to 
Issue  Fortified  Wine  Permits  41/616 

Wine;  Manufacture  of  Wine  in  a  Dry 

County  40/9 

Wine;  Sale;  Authority  of  Local  ABC  Board  to 

Restrict  Wine  Sales  41/630 

Wine;  Sale  in  City  of  Monroe  41/100 

Ad  Valorem  Taxes  (See  Taxation;  Ad  Valorem) 

Administration  of  Estates 

Administrator;  Necessity  of;  Bond  Requirements; 

Joint  Bank  Accounts  40/23 

Administrator;  Necessity  of;  Disbursement  of 

Funds  Held  by  Clerk  of  Court  Pursuant  to 

G.  S.  28-68.2  41/383 

Administrator;  Right  of  Minor  Widow  to 

Nominate  Administrator  40/26 

Administrators;  Final  Accounts  of 

Co-Administrators  40/28 

Ancillary  Administration;  Money  Held  in 

Trust  in  North  Carolina  Banks  for 

Deceased  Beneficiary;  Release  to 

Trustee  41/54 

Bond  of  Substitute  or  Successor 

Administrator  40/28 

Bonds;  Executors,  Administrators  and 

Trustees  40/29 

Fees;  Clerk  of  Court;  Absence  of  Authority 

for  the  Clerk  to  Waive  Fees  When  Welfare 

Check  Received  40/101 

Funeral  Expenses;  Payment  as  Priority  and 

General  Creditor  Claim  40/30 

Guardians;  Appointment  of  40/31 

Guardians;  Appointment  of  Child's  Guardian 

When  Parents  are  Living  41/14 

Guardians;  Appointment  of  Child's  Guardian 

When  Parents  are  Living  for  School 

Assignment  Purposes  41/5 

Guardians;  Clerk's  Duty  on  Final  Accounting 

by  Guardian  40/32 


Intestacy;  Distribution  of  Intestate's 

Estate  Among  Brothers  and  Sisters  and 

Their  Legal  Descendants  41/184 

Joint  Bank  Account;  Power  of  CSC  to  Collect  and 

Distribute  Funds  40/33 

Liens;  Statute  of  Limitations;  Welfare  40/700 

Safety  Deposit  Box  Opening;  Clerk  May  Not 

Designate  Bank  Officer  as  His 

Representative  4 1  /44 

Surety  on  Bond  of  Administrator,  Executor 

and  Collector  40/34 

Widow's  Allowance;  Award  Where  Deceased  Not 

a  North  Carolina  Resident  40/35 

Wills;  Attestation;  Attestation  Clause  Not 

Required  for  Probate  41/177 

Wills;  Holographic  Wills;  Executors  and 

Administrators  40/36 

Administrative  Law 

Alcoholic  Control,  State  Board  of;  Permits; 

Discretion  of  Board  in  Issuing  41/505 

Definition  of  "Administrative  Departments, 
Agencies  and  Offices"  of  the  State 
Within  Meaning  of  Proposed  Constitutional 
Mandate  to  Reduce  Number  of  40/738 

Employment  Security  Act;  Persons  Other  Than 
Members  of  State  Bar  Prohibited  from 
Practicing  Law  40/39 

Employment  Security  Commission;  FiUng  of  Claims 
&  Claim  Procedure;  Practice  of  Law  by 
Laymen,  Consultant  Associations  and 
Corporations  Before  the  Commission  and  Its 
Hearing  Officers  &  Agents;  Authority  of 
Laymen,  Associations  and  Consultant 
Corporations  to  File  Separation  Notices, 
Noncharging  Instruments  and  to  Protest  or 
Resist  Claims  Filed  by  Employees  of  an 
Employer  Covered  by  Employment  Security 
Law;  etc.  41/650 

Evidence;  Relevancy  of  Evidence  Regarding 
Beer  or  Wine  Permittee's  SuitabiHty 
for  Various  Premises  41/50 


Hearing;  License  Revocation  Without;  Authority 

of  State  Board  of  Alcoholic 

Control  40/10 

Hearings;  Requirement  of;  Driver's  License 

Suspension  for  Unpaid  Judgment  41/420 

•A      Hearings  Before  State  Personnel  Board; 

Evidence;  AppUcability  of 

G.  S.  143-317  .,  40/40 

License  Revocation  Without  a  Hearing; 

Authority  of  State  Board  of  AlcohoUc 

Control  40/10 

Rules  of  Civil  Procedure;  Inapplicability  to 

Administrative  Hearings;  Appointment  of 

Guardian  Ad  Litem  by  Industrial 

Commission  40/41 

Administrators  (See  Administration  of  Estates; 

Executors  and  Administrators  or  Administration 
of  Estates;  Administrators) 

Adoption  (See  Social  Services;  Adoption) 

Agents,   Insurance   (See  Insurance;  Agents) 

Agriculture  i,     ^ 

Bread  Products;  Artifically  Colored  Shortening 

Chips  in  Refrigerated  Dough  Biscuit 

Products;  G.  S.  106-225.3  ,;-,:  41/674 

Chickens;  Handler's  Act;  Not  Applicable  to 

Broiler  Chicken  "Grovv^-Out 

Contracts"  .         -  40/43 

Poultry;  "Grow-Out  Operators;" 

Non- AppUcability  of  Handler's 

Act  40/723 

Public  Records;  Compulsory  Meat  Inspection 

Act;  G.  S.  132-1,  106-549.5, 

et  seq.  41/468 

Seed  Company;  Inventory  Not  Exempt  from  Ad 

Valorem  Taxes  41/56 

Air  and  Water  Resources  (See  Pollution;  Water  and 
Air  Resources,  or  Pollution;  Air) 


Airport  Authority 

Indebtedness;  Acquisition  of  Real  Estate 

for  Site;  Execution  of  Note  and  Deed 
of  Trust;  No  Authority  Without  Vote 
of  People  40/44 

Airports 

Airplanes;  Tax  Situs  -  41/324 

Passenger  Boarding  Fee  or  Tax  40/828 

State  Highway  Commission;  Ordinances; 

Aircraft  Landing  Area,  Regulation 

of  41/25 

Alcohol  Chemical  Test 

Motor  Vehicles;  Rules  of  the  Road;  Highway 

Patrol  and  Other  Officers  40/101 

Alcoholics    (See  Mental  Health;  AlcohoUcs) 

Aldermen,   Board  of    (See  Municipalities; 
Aldermen,  Board  of) 

Alimony 

Payments  as  Tax  Deduction  for  Supporting 

Spouse  41/70 

Alimony  and  Support 

Enforcement  by  Contempt  Proceedings  40/654 

Ambulances 

Elections;  Counties;  No  Authority  for  County 
to  Hold  Any  Election  Not  Authorized 
by  Statute  40/74 

Liens  for  Service;  Garnishment  and  Attachment; 

CoUection  41/134 

Annexations   (See  Municipahties;  Aimexation) 

Appropriations  (See  specific  agency  involved  or 
State  Departments,  Institutions  & 
Agencies;  Appropriations) 


Architects 

Professional  Corporation  Act  (Chapter  55B); 
Applicability  to  Architectural 
Corporations  in  Existence  Prior  to 
June  5,  1969 


40/58 


Armed  Forces  ' 

Taxation;  Ad  Valorem  Taxes;  Situs;  Residence; 
Domicil;  Effect  of  Marriage  to  Nonresident 
Serviceman  Upon  Taxation  of  Personalty 
Owned  by  Woman  Who  Was  Legal  Resident 
of  County  Before  Marriage  40/825 

Taxation;  Sales  and  Use  Tax;  Liability  for 

Payment  of  North  CaroUna  Use  Tax  on 

Motor  Vehicles  and  Other  Tangible 

Personal  Property  Purchased  Outside 

North  Carolina  for  Use  in  This 

State  by  Nonresident  Servicemen  ■ ,-, , 

Stationed  in  North  Carolina;  Soldiers' 

and  Sailors'  Civil  Relief  Act  40/887 

Attestation  of  Wills    (See  Administration  of  Estates; 
Wills,  etc.) 

Attorneys 

Appointment  in  Petty  Misdemeanor  Cases  41/256 

Employment  Security  Commission;  Practice 

Before  Constitutes  Practice  of  Law  40/39 

Fees;  Allowance  by  Magistrate  Under 

G.  S.  6-21.1  40/136 

Redevelopment  Commission;  Attomey's 

Fees  ,  ,  V  40/637 

Social  Services;  Payments  by  State 

Board  for  Services  to  Welfare 

Recipients  40/677 

Automobiles   (See  Motor  Vehicles) 


Bail  (See  Criminal  Law  &  Procedure;  Bail) 


Banks 

Insurance  Business  Through  Credit  Card 

FaciUties  40/328 

Interest;  Savings  and  Loan  Association;    . , 

First  Mortgage  Loans;  Mortgages 

of  Less  than  Ten  Years  40/54 

Joint  Accounts;  Common  Law  Incidents  41/352 

Joint  Bank  Accounts;  Administration  of 

Decedent's  Estate  40/33 

National  Banks;  Real  Estate  Excise  Stamp 

Tax;  LiabiHty  for;  PubHc  Law  91-156, 

91st  Congress,  H.  R.  7491  40/873 

National  Banks;  Sales  &  Use  Tax;  LiabiHty 

for;  Public  Law  91-156,  91st  Congress, 

H.  R.  7491  40/890 

Officers;  Conflict  of  Interest;  County  ABC 

Board  Deposit  of  Funds  in  Bank  of 

Which  Chairman  is  President  40/559 

Private  Detectives;  Bank  Employees' 

Investigation  of  Credit  Card  Fraud  40/378 

Real  Estate  Excise  Stamp  Tax; 

Exemptions  40/872 

Taxation;  Ad  Valorem;  AppHcation  of 

Tax  to  Property  Leased  by 

Banks  41/41 

Taxation;  Ad  Valorem;  Bank  Vault  Doors, 

Vault  Ventilators,  Safe  Deposit  Boxes, 

Night  Depositories  41/558 

,    Trust  Account  for  Deceased  Nonresident; 

Ancillary  Administration  of  Estate  41/54 

Bar  Association,  North  Carolina 

Mental  Retardation;  Council  on  Mental 
Retardation  and  the  Mental 
Retardation  Committee  of  the  North 
Carohna  Bar  Association;  Powers 
and  Duties  40/389 

Beer  and  Wine    (See  ABC  Act;  Beer  &  Wine) 

Begging  (See  Solicitation) 


Blind    (See  Social  Services;  Blind) 

Blind  Commission  (See  State  Departments, 

Institutions  &  Agencies;  BUnd  Commission) 

Blood 

Test;  Consent;  Prisons  and  Prisoners  -  40/533 

Test  for  Alcoholic  Content;  Persons 

Qualified  to  Give  40/429 

Boiler  Inspection   (See  Labor;  Boiler  Inspection) 

Bonds 

Administrator;  Bond  of  Substitute  or 

Successor  Administrator  '    '  40/28 

Criminal;  Clerk's  Commission  Not  Deductible 

from  Principal  Under  Terms  of  Order  in 

This  Case  41/470 

Election;  Promotion  of  by  County  40/75 

Executors,  Administrators  and  Trustees  40/29 

Sureties;  Administration  of  Estates;  Surety 

on  Bond  of  Administrator,  Executor 

and  Collector  '  40/34 

Bread  V  ^- 

Artifically  Colored  Shortening  Chips  in 

Refrigerated  Dough  Biscuit  Products; 
^  G.  S.  106-225.3  41/674 

Building  Code 

Adoption  by  Local  Governmental  Subdivision; 

Exceptions  from  the  Code  40/68 

Electrical  Code;  Authority  of  City  of 

Kinston  to  Apply  its  Fee  Schedule 

Against  the  County  of  Lenoir  for 

Electrical  Inspections  of  a  County       "   ' 

Hospital  Located  Outside  but  Within 

One  Mile  of  the  City  Limits  41/93 

Electrical  Code;  Right  of  City  to  Vary 

State  Building  Code  40/458 

GasoHne  Pumps;  Sale  of  Gas  from  Unattended 

Pumps  41/282 


Master  Plumber  (Licensed  as  a  Plumbing 

Contractor)  Must  Supervise  Work  41/477 

Building  Permits 

Construction  of  State  Buildings  on 

State-Owned  Property  40/735 

Business  and  Commerce 

Banks;  Savings  and  Loan  Associations; 

Joint  Bank  Account;  Common  Law 

Incidents;  G.  S.  41-2.1; 

G.  S.  41-2  41/352 

Building  Code;  Gasoline  Pumps;  Sale  of  Gasoline 

from  Unattended  Gasoline  Pumps; 

G.  S.  143-138  41/282 

Chain  Stores;  Privilege  License  Tax; 

Montgomery  Ward  Sales  Agency  41/33 

"Cooperative";  Use  of  Word  In  Assumed 

Name  40/45 

Credit  Unions;  Interest;  Applicability  of 

Chapter  1303,  1969  Session  Laws 

(Interest  Rates)  to  Credit  Unions  40/48 

Credit  Unions;  Interest;  Maximum  Interest 

Chargeable;  Installment  Payments 

Not  Mandatory  40/49 

Credit  Unions;  Investment  of  Funds;  ICU 

Government  Securities  Program  40/50 

Employment  Agency;  Privilege  License  Tax 

InappUcable  Where  Only  Contact  With 

Municipality  is  by  Telephone  41/82 

Foreign  Corporation  "Doing  Business"  in 

North  CaroUna  40/51 

Foreign  Corporations;  Professional 

Corporation  Act;  Domestication 

of  Foreign  Professional 

Corporation  40/46 

Funeral  and  Burial  Trust  Funds;  Payments 

to  Funeral  Home  for  Future  Burial 

Needs  40/51 

Funeral  and  Burial  Trust  Funds;  Pre-Need 

Sale  of  "Garden  Mausoleums", 

"Interment  Crypts"  and  "Lawn 

Crypts"  40/52 


Interest;  Banks;  Savings  and  Loan 

Association;  First  Mortgage  Loans; 

Mortgages  of  Less  than  Ten  Years  40/54 

Laundry  and  Dry  Cleaning;  Privilege 

License  Tax  41/80 

Professional  Corporation  Act;  Applicability 

to  Domestic  &  Foreign 

Corporations  41/60 

Professional  Corporation  Act  (Chapter  55B); 

Applicability  to  Architectural 

Corporations  in  Existence  Prior  to 

June  5,  1969  40/58 

Savings  and  Loan  Associations;  Land 

Development  Business  40/59 

Small  Loans;  Consumer  Finance  Act;  Motor 

Vehicle  Lenders;  Multiple  Loans  40/60 


Cable  Television    (See  Municipalities;  Franchises) 

Capital  Building  Authority  r 

Architects  and  Engineers;  Selection  of 
Architects  and  Engineers  for  State 
Agencies  and  Institutions  40/732 

Cemeteries  •' 

Lots;  Real  Estate  Excise  Stamp  Tax  '  40/872 

Charities  (See  Solicitation) 

Chickens  (See  Agriculture;  Chickens) 

Child  or  Children   (See  Infants  and  Incompetents  or 
Social  Services;  Juveniles) 

Cigarettes  ' 

Privilege  License  Tax;  Vending 

Machines  40/856 

Privilege  License  Tax;  Vending  Machines; 


City  and  Town  Tax  on  Cigarette 

Vending  Machine  40/858 

Citizenship 

Parole;  "Date  of  Discliarge"  Refers  to  Parole 

Discharge  41/426 

Pardon;  Granting  of  Pardon  Does  Not  Restore 

Citizenship  40/162 

Civil  Defense 

Power  of  Local  Political  Subdivisions  40/62 

Power  of  Local  Political  Subdivisions 

in  Civil  Defense  or  Riot  and  Civil 

Disorder  Emergencies  41/2 

Civil  Procedure    (See  specific  headings  such  as 
Injunctions  or  Administrative  Law  or  see 
major  heading  "Courts".) 

Civil  Rights  Act  of  1964 

Equal  Employment  Opportunities  for  Women; 

Not  AppUcable  to  State  Employees  40/741 

Women;  Hours  of  Work  for  40/363 

Claim  and  Delivery 

Clerks  of  Court;  Magistrates;  Justification  of 

Defendant's  Sureties; 

G.  S.  1-479  41/628 

Jurisdiction  When  Defendant  Resides  Outside 

County  Where  Suit  is  Instituted  40/130 

Notary  Public  Taking  Oath  of  Sureties  on 

Plaintiffs  Undeitaking  in  a  Claim  and 

Delivery  Action  40/64 

Clerks  of  Superior  Court    (See  Courts;  Clerks  of 
Superior  Court) 

Closed   Shop    (See  Labor) 

Collective   Bargaining    (See  Labor;  Collective 
Bargaining) 


Commissioners'  Deeds 

Taxation;  Subject  to  Real  Estate  Excise  Stamp 

Tax  41/204 

Community  Colleges    (See  Education;  Community  Colleges) 

Company  and  Special  Police 

Arrest  Powers  of;  Hot  Pursuit  40/164 

Arrest  Powers  of;  Resisting  Arrest  40/152 

Blue  Light  and  Sirens  40/391 

Compulsory  Attendance  Law   (See  Education; 
Compulsory  Attendance  Law) 

Condemnation 

Education;  Condemnation  for  School  Site; 
Acquisition  of  Land  by  Purchase  as 
Affecting  the  Right  to  Condemn  40/216 

Conflict  of  Interest  (See  PubUc  Officers  &  Employees; 
Conflict  of  Interest) 

Conservation  and  Development 

Fishing  Laws;  Authority  of  Local  Government  to 
Regulate  Fishing  in  Coastal  Fishing  i  :: 

Waters  41/642 

Fishing  Laws;  Fishing  From  Highway  Bridges; 
t  State  Regulation  of  40/65 

Oil  and  Gas  Conservation  Act;  "Commercial 
Quantities"  as  Used  in 
G.  S.  113-382  Defined  40/67 

Consolidation  and  Merger  of  School  Units  (See 
Education;  Consolidation) 

Consumer  Finance  Act 

Small  Loans;  Motor  Vehicle  Lenders;  Multiple 

Loans  40/60 

Constitution 

Article  VI,  Section  8  41/348 

Public  Purpose;  Municipal  Corporations; 


Parks;  Reverter  Clause  in  Deed 

Affecting  Public  Purpose  of  Park 

Under  Constitution,  Article  V, 

Section  3  40/494 

Constitutional   Law 

Retroactive  Operation  of  Constitutional 

Amendments;  Disqualification  for  Office; 

Article  VI,  Sec.  8, 

N.  C.  Constitution  41/348 

Contempt    (See  Criminal  Law  &  Procedure;  Contempt) 
Industrial  Commission;  Contempt  Powers  of 

Deputy  Commissioners  41/403 

Contracts,  Public   (See  Public  Contracts) 

Conveyance 

By  Operation  of  Law;  Commissioners'  Deeds 

Not  41/204 

Cooperative 

Use  of  Word  in  Assumed  Name  in  Violation  of 

General  Statutes  40/45 

Coroners  (See  Public  Officers  &  Employees;  Coroners 
and  Public  Officers  &  Employees;  Medical 
Examiners  &  Coroners) 
Medical  Examiners;  Investigation  of  Deaths; 

Authority  to  Remove  Dead  Body  41/117 

Corporations 

Dissolution;  Unpaid  Ad  Valorem  Taxes  40/827 

Dissolved;  Reporting  Income  for  Intangibles  Tax 

Purposes  40/848 

Foreign;  Professional  Corporation  Act; 

Applicability  of  Act  41/60 

Foreign;  Professional  Corporation  Act; 

Domestication  of  Foreign  Professional 

Corporation  40/46 

Professional  Corporation  Act;  AppUcability 

of  41/60 


Taxation;  Bonuses  Not  Paid  in  Taxable  Year  May 
Not  Be  Deducted  From  Accounts  Receivable 
in  Computing  Intangibles  Tax  -  41/21 

Cosmetic  Arts  (See  Licenses  &  Licensing;  Cosmetic 
Arts) 

Council  on  Mental  Retardation   (See  Mental 
Retardation) 


Counties 

Bond  Resolution;  Expenditure  of  Bond  Funds  in 

Connection  With  Community  Colleges  41/682 

Buildings;  Removal  of  Social  Services  Personnel 

and  Equipment  to  New  Quarters; 

Inapplicability  if  G.  S.  153-9(9)  Requiring 

a  Unanimous  Vote  of  the  Commissioners  and 

a  Specified  Published  Notice  41/21 

Building  Code;  Adoption  by  Local 

Governmental  Subdivision;  Exceptions 

from  the  Code  40/68 

Civil  Defense;  Power  of  Political 

Subdivision  40/62 

Civil  Defense  Powers;  Civil  Defense  or  Riot 

and  Civil  Disorder  Emergencies  41/2 

Clerk  to  Board  of  County  Commissioners; 

Register  of  Deeds  41/194 

^  Commissioners;  Filling  of  Vacancy;  Appointment 

for  Unexpired  Term; 

G.  S.  153-6  41/622 

'  Contracts;  Bidding;  Changes  in  Plans 

After  41/392 

Contracts;  Competitive  Bidding; 

Advertisement  40/459 

Contracts;  Lease  of  Equipment  with  Option 

to  Purchase;  Competitive  Bidding 

Requirements  41/504 

Contracts;  Purchase  of  Apparatus  and 

Equipment;  Single  Bid  41/527 

Contracts;  Separate  Contracts  Required  for 

Certain  Portions  of  Work  Under  Public 

BuUding  Contracts  40/550 


Court  Costs;  County  Hospital  Within  Exemption 

From  Advance  Costs  in  G.  S.  7A-317  41/232 

Courthouses;  Change  of  Site;  Unanimous  40/69 

Vote  of  Commissioners  40/71 

Courthouses;  Construction  of  Second 

Jail  41/226 

Courts;  Costs;  Counties  to  Furnish  Office 

Space  and  Fumiture  to  Magistrates  40/112 

Courts;  Costs;  Liability  of  Counties  to 

Furnish  Fumiture,  Fixtures,  and  Books; 

Liability  for  Costs  in  Indigent 

Appeals  40/110 

Dogs;  Damage  Fund;  Authorization  to  Spend 

Surplus  40/71 

Dogs;  Dog  Taxes;  Statutes  of 

Limitations  40/73 

Elections;  Ambulance  Services;  No 

Authority  for  County  to  Hold  Any 

Election  Not  Authorized  by  Statute  40/74 

Elections;  Board  of  Elections;  Member  May  Not 

Serve  as  Executive  Secretary  41/577 

Elections;  Expending  of  Funds  to  Promote 

Bond  Issue  40/75 

Elections;  Registration  Records;  County  Board 

of  Commissioners  Required  to  Provide 

Adequate  Funds  for  Safekeeping  of 

Records  40/76 

Employees;  Removal  of  County  Employees  When 

Term  Not  Fixed  by  Statute  41/230 

Finances;  Social  Services  Payments  to  County 

Treasury  41/329 

Finances;  Special  Purpose  Tax;  Construction  of 

County  Building  40/76 

Fire  Departments;  Expenditure  of  Tax 

Funds  41/210 

Fiscal  Control  Act;  Budget  Preparation; 

Surplus  Funds;  Use  of  in  Preparing 

Budget  40/78 

Fiscal  Control  Act;  Special  Tax  Levy; 

Purpose  Fulfilled;  Discontinuance  of 

Levy  and  Transfer  of  Surplus  into 

General  Fund  40/78 


Garbage  Dump;  Operation  of  with 

Municipality  .  40/79 

Hospital  Districts;  Levy  of  Tax  41/402 

Hospital;  Gasoline  Tax  Refunds  41/306 

Industrial  Development  Commission;  Performing 

Duties  Through  Chamber  of  Commerce  40/80 

Jails;  Sites  for  County  Buildings;  County 

Finances;  Transfer  of  Funds  41/226 

Legal  Defense  of;  Authority  of  Board  of 

County  Commissioners  to  Pay  Attomeys' 

Fees  in  Civil  Action  Against 

Sheriff  40/593 

Meetings;  Special;  Notice  Requirement  40/81 

Motor  Vehicles;  Authority  of  Counties  to 

Enact  Ordinance  for  Disposal  of 

Abandoned  or  Junked  Vehicles  40/82 

Necessary  Expenses;  Bonds;  Issuance  to 

Purchase  Voting  Machines  40/84 

Officers'  Salaries;  Authority  to  Increase  in 

Election  Year  40/569 

Parking;  Ordinance-Making  Authority;  Regulation 

of  Parking  on  County-Owned 

Properties  40/85 

Rescue  Squads;  Lease  of  Premises  for  Rescue 

Squad  Purposes  L     ■  40/88 

Salaries  of  Officers;  Conflict  in  Local  and 

General  Acts  4 1/22 A 

Salary  of  Election  Board  Secretary;  Authority 

of  County  Commissioners  in  Budget 

Appropriations  41/40 

Salary  of  Social  Services  Director; 

Apphcability  of  State  Personnel  Act; 

Authority  of  Board  of  County 

Commissioners  4 1  /696 

Sale  or  Lease  of  Property  to  Chamber  of  Commerce; 

Sale  of  Leases  at  Less  than  Fair  Market 

Value;  Mortgage  of  County  Property  40/88 

Sale  or  Rental  of  Property  at  Less  than  Fair 

Value  40/89 

Sand  Dune  Protection;  Authority  of  a  County  to 

Protect  the  Sand  Dunes  Along  the  Outer 

Banks  in  the  Entire  County,  Including 

Any  Municipahty  Located  Therein  41/451 


Sheriffs;  Uniform  Jail  Fees;  Payment  by  County 

of  Jail  Fees  to  Sheriff  40/90 

Social  Services;  Guaranteeing  Availability  of 

Beds  in  Nursing  Homes  Unlawful  41/555 

Social  Services;  Obligation  of  Counties;  Method 

of  Raising  Revenue  41/264 

Social  Services;  Pharmacies;  Authority  of  State 

Board  of  Social  Services  to  Make  Payments 

to  County-Ov^ned  Pharmacies  for  Drugs 

Dispensed  to  Welfare  Recipients  40/704 

Taxation  (See  Taxation  under  specific  tax 

heading) 
Water  and  Sewage;  Sewage  Treatment  FaciHty; 

Federal  Funds  40/91 

Water  and  Sewage  Systems;  Authority  to  Improve 

and  Maintain  Sewage  Drains  Extending 

Beyond  Municipal  Limits  41/12 

Water  and  Sewer  Systems;  Expenditure  of  Non-Tax 

Funds;  G.  S.   153-9(46); 

G.  S.  153-11.2  40/92 

Water  Resources  Projects;  Authority  to  Contract 

for  With  Secretary  of  Army  41/522 

Water  Systems;  Sewage  Systems;  Power  to 

Establish  40/94 

Zoning;  Elections;  No  Authority  for  Commissioners 

to  Hold  a  "Straw  Vote"  Election  40/95 

Zoning;  No  Authority  Under  G.  S.  153-9(55); 

Authority  Under  Articles  20  and  20B  of 

Chapter   153  of  the  General 

Statutes  40/95 

Court  Reporters 

Taxation;  Levy  of  Privilege  License  Tax  by 

Municipality  41/104 

Courts 

Alimony  and  Child  Support  Actions;  Enforcement 

by  Contempt  Proceedings  40/654 

Appeals;  Clerk's  Order  of  Involuntary 

Commitment  of  Mentally  111  or 

Inebriate  41/219 

Appeals;  Criminal;  District  to  Superior  Courts; 


Jurisdiction  of  Superior  Court  Over 

Misdemeanors; 

G.  S.  7A-27 1(a)(3),  (4)  41/247 

Appeals  from  District  to  Superior  Courts; 

Jurisdiction  of  Superior  Court  Over 

Lesser  Included  and  Related 

Misdemeanors  40/145 

Child  Abuse;  Jurisdiction  40/666 

Civil  Procedure;  Tax  Foreclosure  Suits;  Judgment 

by  Default  Final  40/99 

Clerk  of  Superior  Court;  Assistant  and  Deputy 

Clerks;  Pov^er  to  Issue  Warrants  40/192 

Clerk  of  Superior  Court;  Assistant  and  Deputy 

Clerks  Power  to  Issue  Warrants  for 

Drugs  40/191 

Clerk  of  Superior  Court;  Authority  of  Clerks, 

Assistants,  and  Deputies  to  Fix  and  Take 

Bail  in  Counties  Under  the  New  Court 

System  40/156 

Clerks  of  Superior  Court;  Costs;  Bail,  Bail 

Bonds;  G.  S.  7A-308(15);  Commission  by 

Clerks  of  Superior  Court  on  Interest  Earned 

by  Posted  Cash  Bond  41/470 

Clerks  of  Superior  Court;  Deposition;  Authority 

of  Clerk  to  Order  Deposition  to  Prepare  a 

Complaint  41/618 

Clerk  of  Superior  Court;  Duty  of  Clerk  Upon 

Receiving  Notice  of  Appeal  from  District 

Court  to  Superior  Court  in  Criminal 

Action  40/101 

Clerk  of  Superior  Court;  Fees;  Absence  of 

Authority  for  the  Clerk  to  Waive  Fees 

When  Welfare  Check  Received  40/101 

Clerk  of  Superior  Court;  Guardians;  Appointment 

of  Child's  Guardian  When  Parents  Are 

Living  41/14 

Clerk  of  Superior  Court;  Guardians;  Appointment 

of  Child's  Guardian  When  Parents  Are 

Living  for  School  Assignment 

Purposes  41/5 

Clerks  of  Superior  Court;  Guardians;  Final 

Accounts;  Ward  Attaining  18  41/450 


Clerk  of  Superior  Court;  Joint  Bank  Account; 

Power  of  Clerk  to  Collect  and  Distribute 

Funds  40/33 

Clerk  of  Superior  Court;  Judgments;  Filing  of 

Civil  Actions  Instituted  by  Agents;  Entries 

of  Payment  and  Satisfaction  of  Judgments 

of  Record  by  Agents  40/102 

Clerk  of  Superior  Court;  Judgments;  Receipt  of 

More  than  $1,000  for  Minor  40/317 

Clerk  of  Superior  Court;  Judicial  Sale;  Authority 

of  Clerk  to  Accept  Upset  Bid  More  than  Ten 

Days  After  Filing  of  Report  of 

Sale  40/105 

Clerk  of  Superior  Court;  Mental  Examination; 

Authority  to  Order  Physicians  to  Examine 

Allegedly  Mentally  lU  Person  41/35 

Clerk  of  Superior  Court;  Mental  Patients;  Release 

of  Information  to  Clerk  41/666 

Clerk  of  Superior  Court;  PubUc  Records; 

Authority  to  Compel  Production  of 

S.  B.  I.  Records  40/730 

Clerk  of  Superior  Court;  Restoration  of 

Competency  of  Mental  Incompetent  40/320 

Clerk  of  Superior  Court;  Safety  Deposit  Box 

Opening;  Clerk  May  Not  Designate  Bank 

Officer  as  His  Representative  41/44 

Clerk  of  Superior  Court;  Vacancies;  Term  of 

Office  41/686 

Contempt  Powers;  Deputy  Commissioners  of  the 

Industrial  Commission  41/403 

Continuances  in  Criminal  Cases;  Time  of 

Granting  41/571 

Costs;  Advance;  Counties  and 

Municipalities  40/107 

Costs;  Advance;  Exemptions  of  Counties  and 

Municipalities;  County  Hospital  As 

Instrumentaility  of  the  County  41/232 

Costs;  Appeal  from  District  to  Superior 

Court  40/108 

Costs;  Counties  Required  to  Pay  Cost  of 

Transcript  Fumished  Solicitor  40/108 

Costs;  Counties  Required  to  Pay 


Transcription  Cost  of  Indigents;  Court 

Reporter's  Compensation  40/109 

Costs;  Counties  to  Furnish  Furniture,  Fixtures 

and  Books;  Liability  for  Costs  in  Indigent 

Appeals  40/110 

Costs;  Counties  to  Furnish  Office  Space  and 

Furniture  to  Magistrates  40/112 

Costs;  Expert  Witness  Fees;  Basis  of  :^    ;  . 

Award  40/113 

Costs;  Jail;  Sheriffs  40/114 

Counties  to  Furnish  Courtroom  and  Related 

Judicial  Facilities  40/115 

Courthouse;  Change  of  Site  40/69 

40/71 
District  Courts;  Jurisdiction;  Amount  in 

Controversy;  Including  Amount 

Counterclaimed  for  Purposes  of  Determining 

Jurisdiction  41/300 

District  Courts;  Jurisdiction;  Declaratory 

Judgments;  Abortion  40/116 

District  Courts;  Juvenile  Division;  Abandonment 

Proceedings  40/642 

District  Courts;  Juvenile  Jurisdiction        -    ,    ,  41/410 

District  Courts;  Juveniles;  Probation  41/350 

District  Courts;  Sessions;  When  Does  a  Session 

End?  40/117 

District  Courts;  Small  Claims;  Suits  Brought  by 

Agents  of  Plaintiff;  Cancellation  of 

Judgments  by  Agent  of  Plaintiff  -.         40/118 

District  Courts;  Traffic  Offenses,  Uniform 

Schedule;  No  Alteration  Permitted  40/119 

District  Courts;  Venue  in  Juvenile 

Cases  40/669 

Evidence;  Admissibility  of  Written  Summary  or 

Statement  by  Welfare  Department  or  Family 

Counselor  40/120 

Judges;  Commitment  of  Chronic  Alcoholic  to 

Institurion  40/122 

Judges;  District  Court;  Authority  to  Dispose 

of  Juvenile  Cases  41/679 

Judges;  District  Court;  Bail;  No  Authority  to 

Fix  in  Capital  Cases  40/158 


Judges;  District  Court;  Power  to  Issue  Certain 

Writs  40/123 

Judges;  District  Court;  Power  to  Issue  Search 

Warrants  for  Drugs  40/192 

Judges;  Duty  to  Respond  to  Subpoena  Ad 

Testificandum  41/405 

Judges;  Emergency;  Jurisdiction  of  in  Signing 

Judgments  Out  of  Term  40/125 

Judges;  Special;  Jurisdiction;  Commitment  of 

Criminal  Defendant  for  Mental 

Examination  40/126 

Judgments;  Driver's  Licenses;  Limited  Driving 

Privilege;  Authority  of  Court  to  Vacate 

Portion  of  Judgment;  Allowing  Limited 

Driving  Privilege  40/410 

Judgments;  Driver's  Licenses;  Limited  Driving 

Privilege;  Modification  of  Order  40/409 

Judgments;  Irregular,  Voidable  and  Void;  Driver's 

License  40/415 

Judgments;  Modification  to  Allow  Limited  Driving 

Privilege  41/16 

Judgments;  Validity  of  Criminal  Judgment  Not 

Signed  by  Presiding  Judge  40/128 

Juries- Jurors;  Jury  Commission;  Method  of  Jury 

Selection;  Systematic  Procedure  40/129 

Jurisdiction;  Amount  in  Controversy;  Including 

Amount  Counterclaimed  for  Purposes  of 

Determining  Jurisdiction  41/300 

Jurisdiction;  Bad  Check  Cases;  Plea  of 

Guilty  40/129 

Jurisdiction;  Claim  and  Delivery;  Defendant 

Resides  Outside  County  Where  Suit  is 

Instituted  40/130 

Jurisdiction;  Concurrent  Jurisdiction  District 

and  Superior  in  Misdemeanor  Cases  40/132 

Jurisdiction;  Juveniles;  Jurisdiction  of  Court  in 

Custody  Matter  Where  Child  is  on  Federal 

Reservation  41/580 

Jurisdiction;  Tax  Foreclosure  Suits  40/808 

Jurisdiction;  Tax  Foreclosure  Suits;  Authority  of 

Superior  or  District  Court  to  Grant 

Judgment  by  Default  Final  40/133 


Jurisdiction;  Tax  Lien  Foreclosure  40/811 

Jurisdiction;  Waiver  of  Procedural 

Defects  40/193 

Jury  Trial;  Divorce;  Waiver  by  "Personal 

Service"  41/473 

Jury  Trial;  Divorce;  Waiver  of  Jury  Trials  in 

District  Court  40/134 

Juveniles;  Authority  to  Dispose  of  Juvenile 

Cases  in  District  Court  41/679 

Juveniles;  Custody;  Duration  of  Custody  of 

County  Social  Services 

Department  40/316 

Juveniles;  Detention  of  Delinquent  or 

Undisciplined  Children  Prior  to 

Hearing  41/587 

Juveniles;  InappUcability  of  Article  2A, 

Chapter  110  to  County  Not  in  District 

Court  System  40/671 

Juveniles;  Jurisdiction;  Rape  or  Assault  With 

Intent  to  Commit  Rape  41/23 

Juveniles;  Jurisdiction  Over  Child  Custody 

Where  Child  is  on  Federal 

Reservation  41/580 

Juveniles;  Mental  Hospitals;  Centers  for  the 

Mentally  Retarded;  Commitment  of 

Juveniles  41/637 

Juveniles;  Release  from  Correctional 

Institutions;  Custody  41/375 

Juveniles;  Transporting  to  Training 

School  40/677 

Magistrates;  Appeal  From  40/135 

Magistrates;  Assignment  of  Small  Claims; 

Jurisdiction  and  Venue  40/136 

Magistrates;  Attorney  Fees;  Authority  to 

AUow  Under  G.  S.  6-21.1  40/136 

Magistrates;  Criminal  Appeals  From  40/182 

Magistrates;  Indictments  and  Warrants; 

Failure  of  Magistrate  Issuing  Warrant 

to  Designate  His  Title  on  Warrant 

Form  or  Uniform  Traffic  Citation  40/178 

Magistrates;  Magistrates  Have  Not  Succeeded  to 

Justice  of  the  Peace  Powers  to  Take 


Justification  of  Defendant's 

Sureties  41/628 

Magistrates;  Nomination  and  Appointment 

of  40/137 

Magistrates;  Peace  Warrant;  Power  to 

Issue  40/138 

Magistrates;  Power  to  Issue  Search  Warrants 

for  Drugs  40/192 

Magistrates;  Power  to  Suspend  Judgment; 

Probation  40/138 

Magistrates;  Probate  and  Registration  of 

Instruments;  Certificate  of  Clerk  of 

Superior  Court  Not  Required  When 

Magistrate  Takes  Acknowledgment  40/140 

Motor  Vehicles  (See  Motor  Vehicles) 
Nolle  Prosequi;  Powers  of  the  Court  With  Regard 

to  Same  41/571 

Prosecutors;  Private  Attorney  Assisting 

Prosecutor  on  Per  Diem  Basis  May 

Practice  Law  40/141 

PubUc  Defender;  Compensation;  FuU-Time 

Duties  40/142 

PubUcations;  Ownership  of  Publications 

Distributed  Under  G.  S.  147-45  or 

Court  Facility  Fees  to  Officials  and 

Agencies  41/176 

Records;  Duty  to  Furnish  to  Veterans 

Free  40/636 

-  Solicitors;  Judgments;  Prayer  for  Judgment 

Continued;  Right  of  Solicitor  to 

Pray  Judgment  41/97 

Solicitors;  Setting  Cases  for  Trial  on 

Criminal  Docket  41/37 

Solicitors;  Special  County  Attorney  Under 

Chapter  108;  Duties  40/715 

Venue;  Adoption  Proceeding;  Removal  and 

Waiver  of  Venue  Requirements  41/180 

Weapons;  Disposition  of  Personal  Property 

Seized  by  Police  40/143 

Credit  Cards 

Insurance  Business  Through  Credit  Card 


Facilities;  Solicitation  for  Policies 
and  Collection  of  Premiums  40/328 

Taxation;  Ad  Valorem  Taxes;  Payment  of; 

Drafts  40/817 

Credit  Unions 

Interest;  Maximum  Interest  Chargeable; 

Installment  Payments  Not  Mandatory  40/49 

Interest  Rates;  Applicability  of  Chapter   1303, 

1969  Session  Laws  40/48 

Investment  of  Funds;  ICU  Government  Securities 

Program  40/50 

Criminal  Law  and  Procedure 

Abduction  of  Children;  Removal  of  Child  From 

State  40/143 

Abortions;  Incest;  No  Necessity  for  Report  in 

Seven  Days  40/144 

Appeals;  District  to  Superior  Court;  Duty  of 

Clerk  40/101 

Appeals;  District  to  Superior  Court;  Jurisdiction 

of  Superior  Court  over  Lesser  Included  and 

Related  Misdemeanors  40/145 

Appeals;  Jurisdiction  of  Superior  Court  Over 

Misdemeanors  41/247 

Appeals;  Withdrawal  of  Appeals  From  District 

Court  to  Superior  Court;  Cost  40/96 

Appeals  by  State  41/497 

Appeals  by  State  from  Superior  Court  to  Court 

of  Appeals  40/149 

Appointment  of  Counsel  in  Petty  Misdemeanor 

Cases;  Miranda  Warnings  in  Petty 

Misdemeanor  Cases  41/256 

Armed  Robbery;  Use  of  Toy  Pistol  40/149 

Arrest;  Service  of  a  Warrant  on  Sheriff  for 

Misdemeanor  by  State  Highway 

Patrolman  ■,     '  40/150 

Arrest  and  BaU;  Arrest,  Detention,  Taking 

and  Fixing  Bail  41/110 

Arrest  and  Bail;  Right  to  Communicate  41/295 

Arrest  Powers  of  Special  Police;  Resisting 

Arrest  40/152 


Arrest  Warrants  Issued  to  Run  Outside 

District;  State-Wide  VaUdity  40/153 

Arrests;  Arrest  Not  Grounds  for  Motion  to 

Suppress  Evidence  Secured  41/286 

Assaults;  Punishment  '        40/154 

Bad  Check  Cases;  Jurisdiction;  Plea  of 

Guilty  40/129 

Bail;  Authority  of  Clerks  of  Court  to  Take 

and  Fix  40/156 

Bail;  Jailer  Taking  and  Setting  40/157 

Bail;  No  Authority  for  District  Court  Judge  to 

Fix  Bail  in  Capital  Cases  40/158 

Bail;  Sheriff  Not  Set  But  May  Take  40/628 

Barbiturates;  Indictment  and  Proof;  Negativing 

Exceptions  40/159 

Calendar  of  Cases;  Solicitor's  Duty  41/37 

Citizenship;  Pardon;  Granting  of  Pardon  Does 

Not  Restore  Citizenship  40/162 

Commitment  to  Commissioner  of  Correction  Pending 

Appeal;  Safekeeping  of  a  County 

Prisoner  40/163 

Company  Police;  Special  Police;  Territorial 

Jurisdiction  and  Power  of  Arrest;  Hot 

Pursuit  40/164 

Concealed  Weapons;  What  Constitutes; 

G.  S.  14-269  41/207 

Contempt;  Failure  of  Defendant  and  Witnesses  to 

Appear;  Bond  Forfeiture  40/165 

Continuances;  Time  of  Granting  ""'  41/571 

Contributing  to  the  Delinquency  of  a  Child; 

Conviction  of  a  Person  Other  Than  a  Parent, 

Guardian,  or  Other  Person  Having  Custody 

or  Control  of  the  Child; 

G.  S.  14-316.1  41/92 

Disorderly  Conduct;  G.  S.  14-288.4  Applicable  to 

a  Non-Riot  Situation  40/166 

Drugs;  Hallucinogenics;  Phencyclidine 

Hydrochloride  (PCP,  SERNYL)  41/373 

Drugs;  Testimony  for  Probable  Cause  Hearing;  May 

Law  Officer  Testify  That  Certain  Substance 

Was  lUegal  Drug  41/122 

Drunken  Driving  (See  Motor  Vehicles;  Drunken 

Driving) 


Embezzlement;  Punishment  40/167 

Evidence;  Husband  and  Wife;  Court  Cannot  Compel 

Wife  to  Testify  in  Criminal  Action  Brought 

by  Wife  Against  Husband  for  Assault  on 

Wife 
Extraditions;  Duty  of  the  Governor  with  Regard 

to  Agents'  Commissions 
Extraditions;  Return  of  Probation  Violators 

to  State  Where  Probation  Imposed 
Fingerprinting  and  Photographing 

Juveniles 
Fingerprinting  Misdemeanants;  Authority 

for 
Fireworks;  What  Constitutes      ^  " 

Grand  Jury;  Witnesses;  Authority  of  Grand 

Jury  to  Summons  Witnesses 
Indictments  and  Warrants;  Arrest  Warrant 

Issued  Upon  Information  and  Belief 

of  Police  Officer 
Indictments  and  Warrants;  Failure  of 

Magistrate  Issuing  Warrant  to 

Designate  His  Title  on  Warrant 

Form  or  Uniform  Traffic  Citation 
Jails;  Custody  of  Prisoners;  Time  When  Custody 

Passes  From  the  Arresting  Officer  to  the 

Jailer 
Judgments;  Prayer  for  Judgment  Continued; 

Finality  of  Sentence 
Judgments;  Prayer  for  Judgment  Continued; 

Right  of  Solicitor  to  Pray 

Judgment 
Judgments;  Validity  of  Criminal  Judgment 

Not  Signed  by  Presiding  Judge 
Jurisdiction;  Misdemeanors;  Concurrent 

Jurisdiction  Superior  and  District 

Courts 
Jurisdiction;  Police  Chasing  Speeding 

Motorist  Outside  Corporate  Limits;  No 

Authority;  Workmen's  Compensation  for 

Injury  Outside  Corporate  Limits 
Jurisdiction  of  Superior  Court  Over 

Misdemeanors  41/247 


40/168 

40/169 

40/171 

40/670 

40/173 
40/174 


40/175 


40/176 


40/178 


40/350 
40/179 


41/97 
40/128 


40/132 


40/181 


Larceny;  Dogs  Not  Listed  for  Taxes; 

G.  S.  14-84;  G.  S.  67-15; 

G.  S.  67-27  41/309 

Licenses;  Practicing  Without  When  Licensing 

Board  Not  Appointed  40/373 

Magistrates;  Criminal  Appeals  From  40/182 

Mental  Examination;  Commitment  of  Criminal 

Defendant  for;  Jurisdiction  of  Special 

Judges  40/126 

Mental  Incompetents;  Commitment  by  District  Court 

Judge  41/259 

Miranda  Waming;  Motor  Vehicles  41/660 

Nolle  Prosequi;  Powers  of  the  Court  With  Regard 

to  Same;  Continuances;  Time  of 

Granting  41/571 

Paroles;  Parole  of  Convict  Committed  to 

Hospital  for  the  Mentally  111; 

G.  S.   122-85  41/550 

Pollution,  Air;  Local  Responsibility  for 

Prosecution  41/519 

Pre-Sentence  Diagnostic  Study;  Appealability 

of  Commitment  for; 

G.  S.  148-12(b)  41/67 

Probable  Cause  Hearing;  Degree  of  Proof  Necessary 

at  Probable  Cause  Hearing  in  Narcotics  Case; 

May  Law  Officer  Testify  That  Certain 

Substance  Was  Illegal  Drug  41/122 

Probation  Commission;  Taking  Fingerprints  and 

Photographs  of  Adult  Probationers  40/184 

Public  Drunkenness;  Public  Place;  Powers  to 

Arrest  in  Public  Place  40/185 

Public  Drunkenness;  Punishment  for  Second  and 

Subsequent  Convictions  40/187 

Punishment;  Hard  Labor  Prohibited  by 

Constitution  41/440 

Rape  or  Assault  With  Intent  to  Commit  Rape; 

Presumption  on  Juveniles  41/23 

Search  and  Seizure;  Contents  of  Search 

Warrant  41/310 

Search  and  Seizure;  Search  Warrants  41/416 

Search  arTdT" Seizure ;  Search  Warrants;  Students' 

Dormitory  Room  on  State  Property  40/188 


Search  and  Seizure;  Search  Warrants;  Surgery  and 

X-Ray  of  Defendant  41/88 

Search  and  Seizure  Search  Warrants  41/424 

Sentence,  Suspended;  Liability  of  Inmate  of 

Mental  Institution  for  Cost  and  Care  of 

Treatment  When  Commitment  is  Condition  of 

Suspended  Sentence  41/579 

Service  of  Process;  Sheriffs;  Warrants;  Duties 

Regarding  Service  of  Criminal 

Process  40/188 

Special  Police;  Campus  Police;  Railroad  Police; 

Private  Detectives;  Scope  of  Authority  of 

Arrest;  Carrying  Concealed  Weapons; 

Chapter  74A.  General  Statutes  of  North 

CaroUna  41/270 

Subpoena  Ad  Testificandum;  Requiring  Presence 

of  District  Court  Judge  41/405 

Warrants;  Clerks  of  Courts;  Power  to 

Issue  40/191 

Warrants;  Discretionary  Nature  of 

Issuance  40/191 

Warrants;  Drunken  Driving  While  Riding 

a  Horse  41/172 

Warrants;  Extradition;  Method  of  Retuming 

Probation  Violators  to  State  Where 

Probation  Was  Imposed  40/171 

Warrants;  Jails;  Duty  of  Jailer  to  Receive 

Prisoner  Before  Warrant  Issued  40/351 

Warrants;  No  Authority  to  Hold  Suspect  Without 

Warrant  for  Purpose  of 

Investigation  40/192 

Warrants;  Resisting  Arrest  for  Riding  a 

Horse  While  Intoxicated  41/172 

Warrants;  Search;  Contents  41/310 

Warrants;  Search;  Person  Authorized  to  Issue 

Search  Warrants  for  Drugs  in  Counties 

Having  District  Courts  40/192 

Warrants;  Search  of  Student's  Dormitory 

Room  40/188 

Warrants;  Waiver  of  Procedural  Defects  40/193 

Weapons;  Clerk  of  Superior  Court;  Sheriffs, 

Issuance  of  Pistol  Permits  40/194 


Weapons;  Educational  Property;  Applicability  to 
Forest  Lands  Owned  or  Controlled  by 
Universities;  G.  S.  14-269.2  41/539 

Weapons;  Firearms;  Federal  Firearms  Act  of 
1968;  Criminal  Justice  Planning  Units; 
Exempt  Transfers;  18  USCA  925  and 
26  USCA  5853  41/568 

Weapons;  Pistol  Permits;  Permissible  Number  of 

Permits  41/415 

Weapons;  Pistol  Permits  to  be  Obtained  in  County 
Where  Gun  Purchased  or  Transfer  Made; 
Venue  of  Criminal  Trial  for  Violation  of 
G.  S.  14-402  40/195 

Weapons;  Pistol  Permits  to   18,  19  and  20-Year 

Old  Persons  41/465 

Weapons;  Possession  of  Weapons  by  Faculty 

Members  of  Schools  in  Homes  of  Faculty 

Members  Located  on  School  Property  41/466 


Day  Care   Facilities  (See  Social  Services;  Day  Care 
Facilities) 

Dentistry  (See  Licenses  &  Licensing;  Dentistry) 

District  Courts  (See  Courts;  District  Courts) 

Divorce    (See  Marriage  &  Divorce)       - 

Dogs 

Damage  Fund;  Authorization  to  Spend 

Surplus 
Larceny;  Taxes  Paid  or  Not 
Municipal  Ordinances;  Nuisances 
Taxes;  Statute  of  Limitations 

Domicil 

Taxation;  Ad  Valorem  Taxes;  Effect  of  Marriage 
to  Nonresident  Serviceman  Upon  Taxation 


40/71 
41/309 
40/485 

40/73 


of  Personalty  Owned  by  Woman  Who  Was 
Legal  Resident  of  County  Before 
Marriage 
Double  Office  Holding    (See  PubUc  Officers  & 
Employees;  Double  Office  Holding) 

Drainage  Districts 

Dissolution;  Organizing  New  District  Which 

Overlaps  Old  District 
Timber;  Ownership  of 
Watershed  Improvement  Programs;  Authority  of 

County  to  Expend  Money  Outside 

County 

Driver's  Licenses   (See  Motor  Vehicles;  Drivers' 
Licenses) 


40/825 


40/196 
40/197 


40/198 


Drugs 


Addicts;  Use  of  Methadone  in  Treatment 

of 
Hallucinogenics;  PCP,  SERNYL 
Probable  Cause  Hearing;  May  Law  Officer 

Tesrify  That  Certain  Substance  Was 

Illegal  Drug 


41/103 

41/373 


41/122 


Education 

Advisory  Councils;  Authority  of  County  Board  of 

Education  to  Terminate  the  Term  of  Advisory 

Council  Members  Before  the  Expiration  of 

the  Term  for  Which  They  Were 

Appointed  40/200 

Annexation  of  Territory  of  County 

Administrative  Unit  to  City  Administrative 

Unit;  Conveyance  of  School 

Property  40/201 

Assignment  of  Pupils;  Assignment  on  the  Basis  of 

Geographic  Zones;  Residence  of  Pupils; 

Appointment  of  Guardian  to  Change  a 

Pupil's  Residence  41/5 


Assignment  of  Pupils;  Pupils  Attending 

Supplement  Districts  From  Non-Supplement 

Districts  in  the  Same  County  40/202 

Board  of  Education;  Voting  of;  Proxy  40/203 

Bond  Elections;  Allowable  Time  for  Special 

Elections  to  Approve  County  Commissioners 

Bond  Order;  Writ  of  Mandamus  to  County 

Commissioners  to  Compel  Bond 

Order  40/203 

Budget  of  County  and  City  Boards  of  Education; 

Purchase  of  Catastrophic  Accident 

Insurance  41/351 

Changing  City  School  Administrative  Area  to 

Make  Same  Contiguous  With  the  City 

Limits  40/205 

City  Board  of  Education;  Boundaries  of;  Automatic 

Extension  of  Boundary  Lines  by  Virtue  of 

Local  Statute  40/206 

City  Board  of  Education;  Eligibility  of  a  Person 

to  Serve  on  the  City  School  Board  Who  Lives 

Within  the  Corporate  Limits  of  the  City  But 

Outside  the  City  School  District  40/206 

Colleges  and  Universities;  Authority  of  State 

Board  of  Higher  Education  to  Approve 

Programs  for  Degrees  Other  Than  the  Master's 

Degree  But  at  a  Level  Less  Than  the 

Ph.D.  40/207 

Colleges  and  Universities;  Qualifications  for 

In-State  Tuition;  Chapter  845  of  the 

1971  Session  Laws  41/445 

Community  Colleges;  Authority  to  Convey 

Property  Without  Approval  of  the  State 

Board  of  Education  40/208 

Community  Colleges;  Authority  to  Pay  Total 

Premiums  on  Salary  Continuation 

Insurance  of  Employees  40/210 

Community  Colleges;  Contracts;  Modification 
;         or  Waiver  of  Written  Contract  of 

Employment  by  Subsequent  Parole 

Agreement  40/210 

Community  Colleges;  Interpretation  of  Bond 

Resolution;  Expenditure  of  Bond 

Funds  41/682 


Compulsory  Attendance  Law;  Home  Instruction  of 
Child  by  Tutor  in  Lieu  of  Attending  a 
Public  or  Private  School  40/211 

Compulsory  Attendance  Law;  Married  Child  Under 

the  Age  of  Sixteen  Years  40/215 

Condemnation  for  School  Site;  Acquisition  of 
Land  by  Purchase  as  Affecting  the  Right 
to  Condemn  40/216 

Conflict  of  Interest;  County  School  Board 

Member  as  Employee  of  Company  Contracting 
With  State  Board  of  Education  40/217 

Consolidation;  Authority  of  Board  of  County 

Commissioners  40/2 1 8 

Consohdation;  Constitution  of  the  Merged 

Board  and  Number  of  Members  of  Said 

Board  40/219 

Consohdation;  Dissolution  of  Old  Unit  After 
Merger  or  Consolidation;  Disposition  of 
Supplemental  Tax  Previously 
Approved  40/221 

Consolidation;  Effect  of  Merger  of  the  Two 

School  Administrative  Units  Upon  Order  of 
the  Federal  Court  Assigning  Pupils  and  Upon 
Plan  Adopted  and  Approved  by  HEW  for 
Assignment  of  Pupils  41/648 

Consolidation;  Effect  of  the  Consolidation  of 

These  Two  School  Units  Upon  the  Term  of 
Office  of  the  Member  of  the  School  Board 
Which  Would  Otherwise  Become  Vacant  in 
1972  41/644 

Consohdation;  Effect  on  Prior  Local  and 

Subsequent  General  Legislation  40/223 

Consohdation;  Election  of  Board  Members;  Marion 
City  and  McDowell  County  Boards  of 
Education  40/225 

Consohdation;  Election  of  Board  Members; 
Proposed  Merger  of  Wake  County  and 
Raleigh  City  Boards  of  Education  40/226 

Consohdation;  Proposed  Merger  of  Raleigh  City 
and  Wake  County  School  Administrative 
Units;  Continuation  of  Supplemental  Taxes 
Presently  Levied  in  the  Areas  Served  by 


the  Raleigh  City  and  Wake  County  School 

Administrative  Units  40/228 

County  and  City  Boards  of  Education; 

Authority  of  Local  Board  of  Education 

to  Promulgate  Rule  Releasing  Students 

Sixteen  Years  and  Older  Who  Need  Two  or 

Three  Courses  for  Graduation  After  Noon 

for  Non-School-Related  Employment  41/689 

County  Board  of  Education;  Election  of 

Members  40/230 

County  Board  of  Education;  Executive  Sessions; 

Disclosure  to  the  PubUc  When  Executive 

Session  Will  Be  Held;  PubHc  Report  as  to 

Action  Taken  in  Executive  Session; 

Ratifying  in  a  Public  Meeting  Matters 

Decided  in  an  Executive  Session  40/231 

County  Board  of  Education;  Power  to  Construct 

School  Addition  Over  Sanitary  District 

Easement  40/232 

Elections;  Additional  Supplemental  Tax  40/233 

Elections;  FilHng  Vacancies  on  Board  Whose 

Members  Were  Elected  in  Non-Partisan 

Election  40/235 

Elections;  FiUing  Vacancy  on  County  Board 

of  Education  40/237 

Elections;  Filling  of  Vacancies;  Terms  of 

Office  40/236 

Elections;  Majority  or  Plurality  Votes  40/238 

Elections;  "One-Man-One-Vote"  Principle; 

Residence  Requirement;  McDowell 

County  40/239 

Elections;  "Single-Shot"  Voting  40/293 

Elections;  Voters  Who  Reside  in  City 

Administrative  Units  Excluded  From 

Participating  in  Election  of  County 

School  Board  Members  40/240 

Greater  University;  Board  of  Governors; 

Officers  and  Employees  of  State  Not 

Eligible  to  Serve  41/623 

Hearing  Before  County  Board  of  Education  on  Issue 

of  Removing  or  Refusing  to  Renew  Teacher 

Contract;  Libel  and  Slander;  Absolute 


Privilege  or  Witness  Testifying  Before 

County  School  Board  and  Making 

Affidavit  40/241 

Kindergartens;  Local  Funds;  Number  of 

Kindergartens  Required  Where  One 

EstabUshed  40/244 

Leasing  of  Equipment  for  Public  Schools  Without 

Annual  Renewal  Lease  40/245 

Mentally  Retarded  Students;  Assigning  School 

Tasks  to  as  Part  of  Learning 

Experience  40/246 

Mentally  Retarded  Students;  Autistic  Children; 

Functionally  Retarded  Children  Including 

Autistic;  Schizophrenic  and  Other 

Educationally  Handicapped  Children   "  40/247 

Mentally  Retarded  Students;  Duty  of  State  to 

Provide  Suitable  Schools  for  40/248 

Principal,  Assistant;  Nomination  and  Approval 

of  40/250 

Private  Schools;  Use  of  Property  of  a  Public 

School  40/251 

Property;  Authority  of  City  Board  of  Education  to 

Lease  School  Building  and  Adjoining  Property 

to  Private  Nonprofit  Corporation  41/302 

Property;  Lunchrooms;  Use  for  Non-School 

Purposes;  Activity  Buses  for  County 
'-        Association  of  Retarded  Children  40/252 

Releasing  Students  16  Years  and  Older  Who 

Need  Tw^o  or  Three  Courses  for  Graduation 

After  Noon  for  Non-School-Related 

Employment  41/689 

Salaries;  Time  of  Payment  of  Teachers  and 

Administrative  Persoimel  40/252 

Sale  of  Property;  Authority  of  Board  of 

Education  to  Sell  and  Convey  Real  Estate 

to  Redevelopment  Commission  Created 

Pursuant  to  Article  37  of  Chapter  160 

of  the  General  Statutes  Without  the 

Necessity  of  Advertising  and  Sale  of 

Property  at  Public  Auction  41/362 

Sale  of  Surplus  Property;  Application  of 

Proceeds  of  Sale  40/253 


Sale  of  Surplus  Property;  Conformity  to  Statutes 

Regulating  Judicial  Sales  of  Real  Property; 

Confirmation  of  Bids  40/255 

Sale  of  Surplus  Property  Which  Has  Been 

Abandoned  and  Is  No  Longer  Necessary 

or  Desirable  for  Public  School 

Purposes  40/256 

Sale  or  Lease  by  County  or  City  Board  of 

Education  of  Abandoned  Real  Property  to  a 

Municipality;  G.  S.  160-61.2  41/597 

School  Name;  Use  of  on  Jewelry;  Authority 

of  Local  Board  of  Education  to 

Restrict  Use  of  40/257 

Solicitation  by  Students  for  the  Sale 

of  Magazines  From  House  to  House  40/258 

State  Board  of  Higher  Education;  Authority 

Over  Granting  Degrees  by  State 

Institutions  of  Higher  Learning  40/746 

State  Education  Assistance  Authority;  Maximum 

Rate  of  Interest  to  be  Charged  Upon  a 

Student  Loan  Insured  Under  the  Higher 

Education  Act  40/258 

Students;  Pregnancy;  Rules  and  Regulations 

Making  Pregnancy  of  Public  School  Student 

a  Ground  for  Expulsion  or 

Exclusion  40/259 

Superintendent;  Duration  of  Contract  of 

Employment  of  40/261 

Superintendent;  FiUing  Vacancies  in  the  Office 

of  40/262 

Supplemental  Taxes;  Collection  of  Special 

School  Tax  for  Lumberton  City 

Administrative  Unit  From  Residents  Outside 

City  40/263 

Supplemental  Taxes;  Levy  of  40/264 

Supplemental  Taxes;  Time  of  Levy  of  Taxes; 

Littleton-Lake  Gaston  School 

District  40/265 

Teacher  Aides;  Authority  of  Principal  and 

Teacher  to  Assign  Supervisory  Responsibility 

to  Teacher  Aides  and  Liability  for  Actions 

of  Such  Teacher  Aides  40/267 


Teachers;  Assignment  of  Teachers  to  Various 
Schools;  Penalty  for  Refusing  to  Honor 
Assigrmients  40/268 

Teachers;  Assignment  of  Teachers  to  Various 
Schools  Within  the  District  or  to  Schools 
Outside  the  District  40/269 

Teachers;  Extracurricular  Activities  After 

Normal  School  Hours  41/188 

Teachers;  Scholarship  Loan  Fund  for  Prospective 
Teachers;  Eligibility  of  Teacher  to 
Receive  Credit  on  Loan  for  Teaching  in  a 
Technical  Institute  Under  the  Provisions 
of  G.  S.  116-174(5)  41/87 

Teachers'  Contracts;  Designating  Particular 

School  Where  Teacher  Shall  Teach  Under 
"Special  Conditions"  of  Contract;  Relocation 
of  Teacher  to  a  School  Within  the  School 
System  Other  Than  That  Specified  in  the 
Contract  in  Order  to  Comply  With  Federal 
Court  Order  Requiring  Total  and  Complete 
Integration  40/270 

Teachers'  Contracts;  Inability  to  Perform 
Contract  Because  of  Disability;  Sick 
Leave  of  Teachers  40/271 

Teachers;  Health  Certificate  Required  for 
Teachers  and  Other  School 
Personnel  40/274 

Teachers;  Health  Certificates  Required  for 
Teachers  and  Other  School  Persoimel; 
Health  Certificates  Fumished  by  the 
Department  of  PubUc  Health  40/273 

Teachers;  Unions;  Right  of  Professional  or  Union 
Organizations  to  Bargain  Collectively  With 
Local  School  Boards  and  to  Negotiate  a 
Collective  Contract  for  Teachers  40/274 

Technical  Institutes;  Appropriation  of  Tax 

Funds  40/276 

Technical  Institutes;  Extension  Unit  of  County 
and  City  Boards  of  Education;  Authority 
of  Board  of  County  Commissioners  to 
Appropriate  Funds  40/277 

Technical  Institutes;  Extension  Unit  of  County 


and  City  Boards  of  Education;  Eligibility 

of  an  Employee  of  a  Technical  Institute  to 

Serve  as  a  Member  of  a  County  Board  of 

Education  40/279 

Technical  Institutes;  Teachers;  Scholarship  Loan 

Fund  for  Prospective  Teachers;  EUgibility 

of  Teacher  to  Receive  Credit  on  Loan  for 

Teaching  in  a  Technical  Institute  Under 

the  Provisions  of  G.  S.  116-174(5)  41/87 

Technical  Institutes;  Tuition;  Student  Forced  to 

Leave  on  Day  of  Registration  by  Reason  of 

Mother's  Illness;  Refund  of 

Tuition  40/280 

Tort  Liability  of  Board  of  Education  and 

Employees  for  Injuries  Sustained  by 

Children  Arriving  at  School  Prior 

to  Formal  Opening  Each  Morning  of 

School  40/281 

Transfer  of  One  Grade  to  Another  Facility; 

Discretion  of  County  Board  of 

Education  40/282 

Transportation  of  Students;  Use  of  Activity 

Buses  40/284 

Transportation  of  Students;  Use  of  School  Buses 

for  Other  Than  Public  School 

Purposes  40/285 

Transportation  of  Students  in  Municipalities; 

State  Board  of  Education;  Director  of 

Budget;  Authority  to  Transfer 

Funds  40/286 

Vocational  Education;  Right  to  Retain  House 

BuUt  by  Classes  as  Home  for 

Principal  40/288 

Vocational  Rehabilitation;  Residence 

Requirement  for  EligibiUty  for 

Services  of  State  Superintendet  40/289 

Weapons  on  School  Ground;  AppUcability  of 

G.  S.  14-269.2  to  Forest  Lands  Owned  or 

Controlled  by  Universities  41/539 

Workmen's  Compensation;  Authority  of  Board  of 

Education  to  Compensate  Injured  Employee 

From  School  Funds;  Reservation  of  Sick 


Leave  of  Employee  Until  Workmen's 
Compensation  Benefits  Have  Been 
Exhausted 


40/290 


Elections 

Ambulances;  No  Authority  for  County  to  Hold 

Any  Election  Not  Authorized  by  ,,, 

Statute  40/74 

Assistants;  Appointment  of  in  Each 

Precinct  40/291 

Assistants;  Municipal  Elections  40/464 

Beer  and  Wine;  Circulation  of  Petition  and 

Return  Within  90  Days;  Discretion  of 

County  Board  of  Elections  to  Extend 

Time  40/4 

Beer  and  Wine;  Holding  County- Wide  Election 

After  Municipal  Election;  Time  of 

Holding  40/5 

Beer  and  Wine;  Petition;  Qualified 

Signer  40/6 

Beer  and  Wine;  Sale  Not  Prohibited  in 

G.  S.  163-272  40/7 

Bonds;  Promotion  of  by  County  40/75 

Candidates;  At  Large;  Municipal  Board  of 

Aldermen  Candidates  40/463 

Double  Office  Holding;  County  Registrar  and 

Judges  Serving  in  Municipal 

Elections  40/574 

Education;  Additional  Supplemental  Tax  40/233 

Education;  Bond  Elections;  Allowable  Time  for 

Special  Elections  to  Approve  County 

Commissioners'  Bond  Order;  Writ  of 

Mandamus  to  County  Commissioner  to 

Compel  Bond  Order  40/203 

Education;  County  Board  of  Education  40/230 

Education;  Election  of  Consohdated  40/225 

School  Unit  Board  Members  40/226 

Education;  Filling  Vacancies  on  Board  Whose 

Members  Were  Selected  In  Non-Partisan 

Election  40/235 

Education;  Filling  Vacancy  in  County  40/236 

Board  of  Educafion  40/237 


Education;  Non-Partisan  Selection  of  School 

Board;  Filling  Vacancies  40/235 

Education;  "One-Man-One- Vote"  Principle; 

Residence  Requirement;  McDowell 

County  ■  40/239 

Education;  "Single-Shot"  Voting  40/293 

Education;  Voters  Who  Reside  in  City 

Administrative  Units  Excluded  From 

Participating  in  Election  of  County 

School  Board  Members  40/240 

Executive  Secretary  of  County  Board  of 

Elections;  Member  of  the  County  Board  of 

Elections  May  Not  Serve  as  Executive 

Secretary  to  That  Board  41/577 

Filling  Vacancies  Among  Nominees  Occurring 

After  Nomination  and  Before  the  General 

Election;  Conflict  of  Interest  40/292 

General  Assembly;  Single-Shot  Voting  for  Members 

of  House  of  Representatives;  District 

Office  40/292 

Municipalities;  New  Registration  and  Looseleaf 

System  Required  in  Town  of  Murphy  40/465 

Primaries;  Single-Shot  Voting  40/466 

Primaries;  Single-Shot  Voting;  Non-Partisan 

County  Board  of  Education 

Election  40/293 

Primaries;  Statutes;  Construction  of  Statute 

Which  Amends  Prior  Law  but  Erroneously 

Cites  Section  40/294 

Primaries;  Withdrawal  of  Candidate  Before 

Second  Primary  40/295 

Registration  of  Transients;  Qualification  of 

Voters  40/467 

Registration  of  Voters  Between  First  and  Second 

Primary  40/468 

Registration  Records;  County  Board  of 

Commissioners  Required  to  Provide 

Adequate  Funds  for  Safekeeping  of 

Records  40/76 

Salaries  of  Officers  of  County  Boards; 

Authority  of  County  Commissioners  in 

Budget  Appropriations  41/40 


Sanitary  Districts;  Merger  Election  40/641 

Statutory  Construction;  Effect  of  Statute 

Erroneously  Citing  Act  Amended  40/294 

Supplemental  Education  Tax;  Loose  leaf 

Registration  System  40/233 

Write-In  Votes  Authorized  in  Municipal 

Elections  40/470 

Zoning;  County  Commissioners;  No  Authority  for 

Commissioners  to  Hold  a  "Straw  Vote" 

Election  40/95 

Eminent  Domain 

Drainage  Districts;  Timber;  Ownership 

of  40/197 

Highway  Commission;  Acquisition  for  Utility 

Lines  Not  Authorized  41/366 

Highway  Commission;  Relocation 

Assistance  41/234 

Housing  Authorities  41/316 

Housing  Authorities;  Authority  of  Housing 

Authority  to  Enter  Property  to  Make  ' 

Surveys  40/314 

Municipality;  Condemnation  of  City  Hall 

Site  40/470 

Redevelopment  Commission;  Attorneys' 

Fees  40/637 

State  Highway  Commission;  Relocation 

Assistance  -  '  41/255 


Equal  Employment  Opportunities 

Women;  Federal  and  State  Law  Applicable  to 
State  Employees 


40/741 


Escheat 

Corporate  Dividends;  Application  of  Intangibles 
Tax 


40/852 


Evidence 

Driving  Record;  Use  of  Department  of  Motor 

Vehicles  Records  40/394 

Husband  and  Wife;  Court  Cannot  Compel  Wife  to 
Testify  in  Criminal  Action  Against  Husband 
for  Assault  on  Wife  40/168 


Impeachment;  Use  of  Certified  Master  Driver 

License  Check  40/434 

Execution  Sales 

Disposition  of  Surplus  Proceeds  of  Execution  Sale 
of  Real  Property  for  Payment  of  Tax  Lien 
Under  G.  S.  105-392  40/778 

Order  by  Clerk;  Necessity  of  Description  of 

Property  41/427 

Executions 

Eviction  (See  Post  Judgment  Remedies  (Civil)) 
Sheriffs;  Payment  of  Funds  Received  by 

Sheriff  40/530 

Executive  Sessions 

Education,  County  Boards  of  40/231 

Executors    (See  Administration  of  Estates; 

Executors)  ^ 

Extradition 

Agent's  Commissions;  Duty  of  Governor  40/169 

Warrants;  Method  of  Returning  Probation 

Violators  to  State  Where  Probation 

Was  Imposed  40/171 


Farmers  Home  Administration 

Foreclosure  Deed  Exempt  From  Excise  Stamp 

Tax  41/149 

Federal  National  Mortgage  Association 

Taxation;  Not  Exempt  From  Income  and 

Intangibles  Taxes  41/146 

Federal  Taxation     (See  Taxation;  Federal) 

Fingerprints    (See  Criminal  Law  &  Procedure; 
Fingerprints) 


Fire  and  Extended  Coverage  Insurance  (See  Insurance; 
Fire  and  Extended  Coverage) 

Fire  Districts,   Rural    (See  Rural  Fire  Protection 
Districts) 

Fire  Protection    (See  Municipalities;  Fire  Protection) 

Fireworks 

What  Constitutes  ~  40/174 

Foreclosure 

Excise  Stamp  Tax  Applicable  in  Foreclosure  Sale 
Although  Purchaser  is  Veterans 
Administration  "  41/168 

Funeral  and  Burial  Trust  Funds 

Payments  to  Funeral  Home  for  Future  Burial 

Needs  40/51 

Pre-Need  Sale  of  "Garden  Mausoleums", 

"Interment  Crypts"  and  "Lawn 

Crypts"  40/52 


Garnishment 

Ad  Valorem  Taxes;  Commissions  40/812 

Ad  Valorem  Taxes;  Transferee's  Liability  for 

Prior  Owner's  Real  Property  Taxes  40/813 

Exemption  of  the  State  of  North  Carolina  From 
Federal  Wage  Gamishment  Law  to  be 
Effective  January   1,  1970  40/531 

Gas,  Oil  (See  Conservation  and  Development;  Oil  and 
Gas) 

General  Assembly 

Legislative  Services  Commission;  Authority  to 
Contract  for  Services  for  the  General 
Assembly;  Computerized  Statutory 
Retrieval  System  40/296 


Legislative  Services  Commission;  Authority 

to  Purchase  Electronic  Voting  Equipment; 

G.  S.  120-32  40/297 

Members;  Compensation;  Effect  of  1968 

Constitutional  Amendment  40/297 

Reading  of  Bills;  Constitutional  Law;  Senate 

Rules  40/308 

Salaries  and  Fees;  Subsistence  of  Principal 

Clerks,  Reading  Clerks, 

Sergeants-at-Arms  40/310 

Governor 

Appointments;  Commissioner  of  Motor  Vehicles; 
Authority  of  Govemor  to  Appoint  Acting 
Commissioner  40/310 

Appointments;  Industrial  Commission 

Members  40/311 

Grand  Jury 

Witnesses;  Authority  of  Grand  Jury  to  Summon 

Witnesses  40/175 

Great  Seal  of  North  Carolina 

G.  S.  147-26;  G.  S.  144.2  41/214 

Guardian  Ad  Litem 

Appointment  of  by  Industrial  Commission  and 

Powers  of  40/41 

Guardians    (See  Administration  of  Estates;  Guardians) 


H 


Habeas  Corpus 

Petition  for  When  Clerk  Orders  Involuntary 

Commitment  Under  G.  S.  122-63  41/219 

Health 

Education;  Health  Certificates  Required  for 

Teachers  or  Any  Other  Employee  of  the 


Public  Schools;  Health  Certificates 

Furnished  by  the  Department  of 

Health  40/273 

Eighteen-Year-Olds;  Consent  for 

Treatment  41/489 

Occupational  Disease  Hazards;  State  Board  of 

Health  Authority  to  Enter  hidustrial 

Plants  40/312 

Hearing  Aid  Dealers    (See  Licenses  &  Licensing;  Hearing 
Aid  Dealers  and  Fitters  Board) 

Helmets 

Motorcycle ;  Requirement  of  40/43 1 

Highway  Commission   (See  State  Departments, 
Institutions  &  Agencies;  Highway 
Commission) 

Hospitals 

County  Hospital  Exempt  From  Advance  Costs  as 

Instrument  of  County  41/232 

Emergency  Services;  Classification  of;  Medical 

Care  Commission  41/45 

Extended  Care  Facihties;  Applicability  of 

the  Limitations  of  "Allowable  Costs  Up  to 
K  $14.00  Per  Day"  in  Appropriations  Act 

of  1971  41/541 

Housing 

Authority  of  City  Council  to  Adopt  an  "Open 
Housing"  or  "Fair  Housing" 
Ordinance  40/478 

Housing  Authorities 

Auto  Mileage  Allowance  for  Commissioners  and 

Employees;  G.  S.  147-8,  147-9,  147-9.1 

and  157.5  41/385 

Commissioner  of  Labor;  Boiler  Inspection  Fees; 

Exemption  of  Housing  Authority  41/303 

Eminent  Domain;  Authority  of  Housing  Authority 

to  Enter  Property  to  Make  Surveys  40/314 


Eminent  Domain;  Restrictive  Covenants  41/316 

Financial  Assistance;  Authority  of  Municipality 
to  Render;  Contracts  With  Federal 
Government;  Interest  Rate  in  40/480 

Excess  of  6%  40/482 

Labor;  Contracts  Between  Units  of  Government  and 
Labor  Organizations  Concerning  Public 
Employees  Declared  to  be  Illegal  40/315 

Six  Percent  Interest  Limitation  on  Bonds 

AppUcable  40/315 

Husband  and  Wife 

Evidence;  Court  Carmot  Compel  Wife  to  Testify 
in  Criminal  Action  Brought  by  Wife 
Against  Husband  for  Assault  on 
Wife  40/168 


Implied  Consent    (See  Motor  Vehicles;  Drivers' 
Licenses;  Drunken  Driving) 

Imports 

Ad  Valorem  Tax  Exemptions;  Imported  Products 
Stored  in  Warehouse;  Import-Export 
Clause,  Article  I,  Section  10,  Clause  2 
of  the  United  States 
Constitution  41/157 

Incest 

Abortions;  No  Necessity  for  Report  in  Seven 

Days  40/144 

Incompetents   (See  Infants  &  Incompetents) 

Indians 

Eastern  Band  of  Cherokee  Indians;  Federal 

Grant-in -Aid  Funds;  Authorizing 

Governmental  Agency  41/165 

Medicaid  Benefits;  Non-Federal  Share 

Must  be  Paid  by  State  41/140 


Indictments  (See  Criminal  Law  &  Procedure; 
Indictments) 


Infants  and  Incompetents 

Abandonment  (See  Social  Services;  Abandonment) 
Administrator;  Right  of  Minor  Widow  to  Nominate 

Administrator  40/26 

Adoption  of  Minors  (See  Social  Services;  Adoption 

of  Minors) 
Child  Abuse;  Investigation  of  40/666 

Contributing  to  the  Delinquency  of  a  Child; 

Conviction  of  a  Person  Other  Than  a  Parent, 

Guardian  or  Other  Person  Having  Custody  or 

Control  of  the  Child 

G.  S.  14-316.1  41/92 

Custody;  Duration  of  Custody  of  County  Social 

Services  Department  40/316 

Custody;  Jurisdiction  of  State  Courts  Over 

Federal  Reservation  41/580 

Exhibition  of  Children;  Provisions  of 

G.  S.   110-20.1   Regarding  Exhibition  of 

Certain  Children  and  Television 

Coverage  ..  41/590 

Fingerprinting  and  Photographing  ' 

Juveniles  40/670 

Foster  Home;  Eligibility  for  Assistance  41/384 

Guardians;  Appointment  of  Child's  Guardian  When 

Parents  are  Living  41/14 

Guardians;  Appointment  of  Child's  Guardian  When 

Parents  are  Living  for  School  Assignment 

Purposes  41/5 

Guardians;  Joint  Savings  Accounts;  Right  of 

Guardian  to  Remove  Funds  from  Savings 

Account  in  Which  Guardian's  Ward  Has  a 

Contractual  Right  to  Withdraw 

Funds  41/461 

Judgments  in  Excess  of  $1,000;  Payment  to 

CSC  40/317 

Juveniles  (See  Social  Services;  Juveniles) 
Juveniles;  Board  of  Juvenile  Corrections; 

Conditional  Release  of  Children;  Custody 

Orders;  Jurisdiction  of  the  Court  Over 

Children  Who  Have  Been  Released  from 

Correctional  Institutions  41/375 


Juveniles;  Court  Commitment  to  Mental  Hospitals 
With  Instructions  to  Transfer  to  Center 
for  Mentally  Retarded  41/637 

Juveniles;  District  Court  Jurisdiction;  Charge 

of  Rape  or  Assault  With  Intent  to  Commit 

Rape  41/23 

Juveniles;  District  Court  Jurisdiction;  Custody 

of  Child  41/410 

Marriage;  Consent  by  a  Director  of  Social 
Services  to  Marriage  of  16-Year-Old 
Pregnant  Female;  Residence  of  Minor  to 
be  Married  41/390 

Mental  Examination;  Authority  of  Clerk  of 
Superior  Court  to  Order  Physicians  to 
Examine  Allegedly  Mentally  111 
Person  41/35 

Minors;  Consent  for  Medical  Treatment  41/489 

Minors;  Mental  Health;  Voluntary  Admissions 

to  State  Hospital;  Abortions  41/517 

Minors;  Person  18  to  21  Years  Old  May  Be 
Deputy  or  Assistant  Register  of 
Deeds  41/476 

Minors;  Public  Officers  and  Employees;  Clerks 
of  Superior  Court;  Sheriffs;  Issuance 
of  Permit  to  Purchase  Weapon  to  18,  19 
and  20- Year-Old  Persons;  G.  S.  48A-1, 
48A-2;  G.  S.  14-402,  et  seq.  All 465 

Officers;  Persons  18  Years  of  Age  May  Be 

Notary  41/435 

Officers;  Persons  Under  21  Years  of  Age  May 
Not  Serve  on  Recreation  Commissions  or 
Boards  40/603 

Parent's  Liability  for  Infant's  Ambulance 

Bill  40/318 

Physicians  and  Surgeons;  Juvenile  Training 

Schools;  Consent  for  Medical  or  Surgical 

Care  40/674 

Probation;  Revocation  of;  UndiscipUned  or 

Delinquent  Children  40/672 

Probation  of  Juveniles;  Supervision  41/350 

Removal  From  State  by  Parent  in  Absence  of 

Custody  Order  40/143 


Restoration  of  Competency  by  Hearing  Before 

Clerk  40/320 

Sterilization;  Sterilization  of  Unmarried 

Minors  Under  G.  S.  90-272;  Sterilizarion 

Under  Article  7  of  Chapter  35  41/162 

Sterilization  of  Mentally  Defective  Person; 

SteriUzation  by  X-Ray  41/107 

Injunction 

Appeal  Does  Not  Continue  the  Injunction  Which 

Has  Been  Dissolved  40/567 


Insurance 

Agents  Writing  More  Than  One-Half  of  Total 

Premium  Production  on  Property  of  Employer; 

Employee  of  Lending  Institution  as  Agent 

for  Title  Insurance  Company  40/321 

Automobile  Liability  Insurance  PoUcies; 

Termination  by  Cancellation;  Notice  of 

Termination  Within  Sixty-Day  Period  From 

Policy  Inception;  Effect  of  40/326 

Credit  Card  Facilities;  Solicitation  for  Policies 

and  Collection  of  Premiums  Through  Credit 

Card  Facilities  40/328 

Crop  Dusting;  Requirement  of  Liability 

Bond  40/330 

Fire  and  Extended  Coverage;  Fair  Access  to 

Insurance  Requirements  Plan;  Crediting  of 

Participation  by  Insurers  in  the 

Reinsurance  Facility  40/333 

Group  Life  Insurance  Policies;  .'<^ 

Assignabihty  40/335 

Group  Life  Insurance  Policies;  Assignability 

of  Policies  So  As  to  Avoid  Inclusion  in 

Estate  for  Federal  Estate  and 

Inheritance  Tax  Purposes  -  40/338 

Hospitalization  and  Accident  and  Health 

Policies;  Renewability;  Requirement  as  to 

Public  Hearing  on  Filings  for  Rate 

Increases  40/340 

Municipalities;  Health  and  Accident  Insurance 

(See  Municipalities) 


Premium  Taxes;  Application  of  Premium  Taxes  to 

Unauthorized  Business  Written  in  North 

Carolina;  Payment  of  Premium  Taxes  for 

Prior  Years  Upon  Application  for 

Admission  to  State;  Interest  40/341 

Reorganization  of  Domestic  Insurance  Company  and 

a  Foreign  Holding  Company;  Applicability  of 

North  Carolina  Law  to  Proposed 

Exchange  40/345 

Interest 

Banks;  Savings  and  Loan  Associations;  First 

Mortgage  Loans;  Mortgages  of  Less  than 

Ten  Years  40/54 

Bonds;  6%  Limitation  AppUcable  to  Indebtedness 

of  Local  Housing  Authorities  40/315 

Credit  Unions;  Applicability  of  Chapter  1303, 

1969  Session  Laws  40/48 

Credit  Unions;  Maximum  Interest  Chargeable; 

Installment  Payments  Not  Mandatory  40/49 

Housing  Authorities;  6%  Limitation  Applicable  to 

Indebtedness  40/315 

Maximum  Rate  to  be  Charged  by  State  Education 

Assistance  Authority  Upon  Student  Loan 

Insured  Under  Higher  Education  Act  40/258 

Interstate  Commerce 

Burden  on;  Privilege  License  Tax;  Itinerant 

Photographers  40/861 

Intestacy 

Distribution  of  Intestate's  Estate  Among 
Brothers  and  Sisters  and  Their  Legal 
Descendants  41/184 


Jails 

Buildings  Used  for  Jail;  Transfer  of  County 

Funds  41/226 


Custody  of  Prisoners;  Time  When  Custody  Passes 
From  the  Arresting  Officer  to  the 
Jailer  40/350 

Duties  of  Jailers  to  Receive,  Incarcerate  and 

Retain  Prisoners  41/412 

Duty  of  Jailer  to  Receive  Prisoners  Before 

Warrant  40/351 

Fees;  Authorized  by  Chapter  7 A  40/114 

Hospitalization  of  Prisoners;  Hospital  Expenses 

to  be  Paid  by  the  County  40/352 

Operating  a  Jail  After  the  State  Commissioner  of 
Social  Services  Has  Ordered  it  Closed; 
Action  to  be  Taken  by  the  Commissioner 
When  Local  Officials  Fail  to  Close  a 
Facility;  Authority  of  the  Commissioner 
to  Reinspect  a  FaciUty  and  Issue  a  New 
Order  After  the  Court  Has  Ruled  Upon  a 
Previous  Closing  Order  40/353 

Sheriffs;  Uniform  Jail  Fees;  Payment  by  County 

of  Jail  Fees  to  Sheriff  40/90 

Training  of  Persons  Supervising  a  Jail  41/603 

Transportation  of  Inmates  to  and  from 

Court  .  41/267 

Joint  Bank  Accounts   (See  Banks;  Joint  Bank  Accounts) 

Judges    (See  Courts;  Judges) 


Judgments 

Default;  Complaint  Signed  by  an  Attomey  Is  Not 

Sufficient  on  Which  to  Base  Default 

Judgment  41/625 

Prayer  for  Judgment  Continued;  Finality  of 

Sentence  40/179 

Prayer  for  Judgment  Continued;  Right  of 

Solicitor  to  Pray  Judgment  41/97 

Signing  Out  of  Term;  Jurisdiction  of  Emergency 

Superior  Court  Judge  40/125 

Small  Claims;  Suits  Brought  by  Agents  of 

Plaintiff;  Cancellation  of  Judgments  by 

Agent  of  Plaintiff  40/118 

Unsatisfied  Judgments  for  Driver's  License 

Suspension  Purposes  ^  41/109 


Unsatisfied  Judgments  for  Driver's  License 

Suspension  Purposes;  Payment  by  One  Joint 
Tortfeasor  41/99 

Vacating  Portion  of  Judgment  Allowing  Limited 

Driving  Privilege  40/410 

Judicial  Sales 

Upset  Bid;  Authority  of  Clerk  to  Accept  More  Than 
Ten  Days  After  Filing  of  Report  of 
Sale  40/105 

Juries- Jurors 

Jury  Commission;  Method  of  Jury  Selection; 

Systematic  Procedure  40/129 

Juveniles  (See  Social  Services;  Juveniles  and  Infants 
and  Incompetents) 

Juvenile  Training  Schools 

Physicians  and  Surgeons;  Consent  for  Medical  or 

Surgical  Care  40/674 


K 


Kindergartens  (See  Education;  Kindergartens) 


Labor 

Boiler  Inspection;  Authority  of  Boiler  Inspectors 
of  Department  of  Labor  to  Inspect  Boilers 
for  Hot  Water  Heaters  at  Motel  40/355 

Collective  Bargaining  Contracts;  Validity  of 

Check-Off  by  Employer  of  Union  Dues  and 

Union  Initiation  Fees  40/356 

Contracts  Requiring  Closed  Shop;  Contracts 

Requiring  Any  Arbitration  to  be  Held  in  the 
State  of  New  York;  Contracts  Requiring  Any 


Litigation  by  Virtue  of  a  Labor  Contract  to 
be  Instituted  Only  in  Courts  Located  in  the 
County  and  State  of  New  York  40/363 

Fair  Labor  Standards  Act;  Applicability  to 
'       .'  Patients  in  State  Mental 

Institutions  41/153 

Hours  of  Work  for  Women;  Effect  of  Federal 
Regulations;  Civil  Rights  Act  of  r .; 

1964  40/363 

Minimum  Wage  Act;  Amendment  to  G.  S.  95-87; 

Part  Time  Employees  Working  Sixteen  Hours  or 

Less  Per  Week  in  Establishment  Having  Three 

or  Less  Full  Time  Employees  41/438 

Public  Employee  Contracts;  Contracts  Between 
Units  of  Government  and  Labor 
Unions  40/591 

Public  Employee  Contracts;  Housing  Authority; 
Contracts  Between  Units  of  Government 
and  Labor  Organizations  Concerning  Public 
Employees  Declared  to  be  Illegal  40/315 

Public  Employee  Contracts;  MunicipaBties; 
Right  of  Authority  of  Municipal 
Corporation  or  a  City  to  Check-Off  Labor 
Union  Dues  for  the  Benefit  of  a  Labor 
Organization  Composed  of  Its 
Employees  40/591 

Public  Employee  Contracts;  Teachers' 

Organizations;  No  Legal  Right  to  be 

Recognized  40/274 

Right-to-Work  Statute;  Right  of  Non-Union 

Member  to  Work  on  the  Same  Job  with  Union 
Members  40/364 

Laundry  and  Dry  Cleaning  (See  Business  &  Commerce; 
Laundry  and  Dry  Cleaning) 

Legislative  Services  Commission   (See  General  Assembly; 
Legislative  Services  Commission) 

Libel  and  Slander 

Education;  Hearing  Before  County  Board  of 

Education  on  Issue  of  Removing  or  Refusing 


to  Renew  Teacher  Contract;  Absolute 

Privilege  of  Witness  Testifying  Before 

County  School  Board  and  Making 

Affidavit  40/241 

Libraries 

Public  Library  Not  a  "Necessary 

Expense"  40/883 

Licenses  &  Licensing 

Alcoholic  Beverages  (See  ABC  Act) 

Contractors,  Board  of;  Renewal  of 

License  40/365 

Cosmetic  Arts;  Practice  of  Electrolysis;  No 
Necessity  for  License;  May  Practice  in 
Cosmetic  Art  Shop  40/367 

Dentistry;  State  Board  of  Dental  Examiners; 
University  of  North  Carolina;  School  of 
Dentistry;  Dental  Assistants;  Instruction 
and  Practice  as  to  "Pumice  Wash";  Exemption 
From  G.  S.  90-22,  et  seq.  40/368 

Drivers'  or  Chauffeurs*  Licenses  (See  Motor 
Vehicles) 

General  Contractors;  Licenses  41/358 

General  Contractors;  Necessity  of  Requiring 
License  for  Installation  of  Roof  Costing 
Over  $30,000.00  41/414 

General  Contractors;  Public  Schools;  Installation 
of  Relocatable,  Temporary  Classroom  Units; 
No  Requirement  of  General  Contractor's 
License  to  Install  Such  Unit  40/371 

Hearing  Aid  Dealers  and  Fitters  Board; 

Authority  to  Withhold  License  Under 

Grandfather  Clause  41/51 

Hearing  Aid  Dealers  and  Fitters  Board;  No 

Criminal  Liability  for  Practicing  Without  a 

License  When  the  Board  Has  Not  Been 

Appointed  40/373 

Mental  Health;  Hospital  for  Treatment  of 

Alcoholism  41/400 

Nursing  Homes;  Operation  Without 

License  40/374 


Plumbing  and  Heating  Contractors;  Contract  for 
Sewage  Disposal  System  Let  to  Plumbing 
Contractor  40/375 

Plumbing  and  Heating  Contractors;  Submission 
of  Bid  as  Engaging  in  Plumbing  and 
Heating  Contracting;  Penalties  41/673 

Plumbing  and  Heating  Contractors;  Qualification 
and  Licensing  Under  the  Grandfather 
Clause  41/298 

Practicing  Psychologists;  Professional 

Corporation  Act  40/377 

Practicing  Psychologists;  State  Board  of 

Examiners  of;  Applicant's  Fees;  Expenses 

of  Board  40/376 

Private  Detectives;  Bank  Employee  Investigation 

of  Credit  Card  Fraud  40/378 

Private  Detectives;  Requirement  for  Licensing 

and  Bond;  Article  9A,  G.  S.  66  41/552 

Professional  Engineers  &  Surveyors;  Unlawful 

Use  of  Seal  41/423 

Real  Estate  Licensing  Board;  Applicability  of  Act 
to  Participation-Type  Loans  Negotiated  by 
Mortgage  Corporation  40/379 

Real  Estate  Licensing  Board;  Licensing  NC 
Residents  Who  Become  Nonresidents; 
Reciprocity;  G.  S.  93 A  and 

^  G.  S.  93A-9  ■  '  41/531 

Real  Estate  Licensing  Board;  Public  Contracts; 

Public  Bidding  40/381 

Real  Estate  Licensing  Board;  Real  Estate 

Broker;  Unauthorized  Practice;  Restrictions 
and  Covenants  in  Deeds;  Requirement  Grantor 
Serve  as  Sales  and  Rental  Agent  40/381 

Real  Estate  Licensing  Board;  Renewal  of  Expired 
License;  Fees  for  Renewal  of  License; 
Renewal  of  License  Under  "Grandfather 
Clause"  40/382 

Real  Estate  Licensing  Board;  Sale  and  Resale  of 
Lots  by  Corporation  Selling  Golf  Club 
Memberships;  Rental  and  Lease  of  Houses  by 
Corporation  40/383 

Real  Estate  Licensing  Board;  Where  Escrow 


Accounts  of  Real  Estate  Brokers  May  Be 
Maintained  40/384 

Solicitation;  Licensing  of  Public  Solicitation; 
Applicability  of  Solicitation  Statutes  to 
State  Agencies  and  Personnel    -  40/712 

Liens 

Ambulance  Services;  Garnishment  and  Attachment; 

Collection  From  Without  the  County  41/134 

Motor  Vehicles;  Priority  of  Ad  Valorem  Taxes 
Over  Prior  Perfected  Liens  and  Security 
Interests  41/692 

Motor  Vehicles;  Wrecker  Fees  Not  Included  in 

Mechanic's  Lien  41/38 

Social  Services  (See  Social  Services;  Liens) 

Social  Services;  Statutes  of  Limitations  or 

Conditions  Precedent;  Tolling  of  41/185 

Statutes  of  Limitations  41/186 

State  Agency;  Lien  on  State-Owned  Rental 
DweUing  for  Water  and  Sewage  Service 
Charges  40/743 

Taxation;  Ad  Valorem;  Priority  of  Ad  Valorem 
Taxes  Over  Prior  Perfected  Liens  and 
Security  Interests  41/692 

Taxation;  Attach  to  All  Realty  Within  Taxing 

Unit  40/814 

Taxation;  Federal;  Notice  of  Tax  Levy  on  Funds 
Due  From  the  State  Department  of  Social 
Services  to  an  Individual  40/832 

Local  Governmental  Employees'  Retirement  System 
(See  Retirement) 


M 


Magistrates    (See  Courts;  Magistrates) 

Marriage  &  Divorce 

Divorce;  Income  Taxes;  Basis  for  Gain  or  Loss; 
Estates  by  Entireties;  Effect  of  Divorce; 


Sale  of  Interest  by  Divorced 

Spouse  40/838 

Divorce;  Jury  Trial;  Waiver  of  in  District 

Court  \       .■■  ■  40/134 

Divorce;  Jury  Trial;  Waiver  Pursuant  to 

G.  S.  50-10  in  Cases  Involving  Personal 

Service  .        41/473 

Divorce;  Jury  Trial;  Waiver  Pursuant  to 

G.  S.  50-10  in  Cases  Involving  Personal 

Service;  Registered  Mail  Service  40/385 

Education;  Compulsory  Attendance  Law;  Compulsory 

Attendance  of  a  Married  Child  Under  the 

Age  of  Sixteen  Years  .    40/215 

Intermarriage  of  Whites  and  Negroes  40/387 

Minors;  Consent  by  a  Director  of  Social  Services 

to  Marriage  of  16-Year-Old  Pregnant 

Female;  Residence  of  Minor  to  be 

Married  41/390 

Miscegenation;  Issuance  of  Marriage  License; 

County  Where  License  is  Valid;  Status  of 

Marriage  Without  Proper  License  41/132 

Medicaid  (See  Social  Services;  Medical  Assistance)  r 


Medical  Examiners 

Adoption  of  Chapter  152A,  Effective  Date  of 

Ordinance  40/598 

Authority  of  Chief  Medical  Examiner  to  Act 

as  County  Medical  Examiner  40/595 

Autopsies;  Authority  of  County  Medical 

Examiners  to  Order  40/596 

Autopsies;  County  Health  Director  as  County 

Medical  Examiner  40/599 

Double  Office  Holding;  Coroner  Acting  as  Medical 

Examiner  40/583 

Double  Office  Holding;  Medical  Examiner 

System  40/582 

Double  Office  Holding;  Medical  Examiners; 

County  Medical  Examiner;  Coroner;  Member 

of  School  Board;  Coroner  as  Acting  Medical 

Examiner  40/583 

Removal  of  Body  of  Deceased  Motor  Vehicle 


Accident  Victim  From  Scene  of 

Accident  40/601 

Mental  Health 

Chronic  AlcohoUcs;  Jurisdiction  of  Judge  to 

Commit  40/122 

Commitment  of  Juveniles  to  Mental  Hospital 

With  Instructions  to  Transfer  to  Mental 

Retardation  Center  41/637 

Commitment  to  State  Mental  Institution;  Waiver 

of  Hearing  Before  Clerk  41/564 

Competency  to  Stand  Trial;  Commitment  by 

District  Court  Judge; 

G.  S.  122-83  41/259 

Consent  for  Medical  Treatment;  Provisions  of 

G.  S.  110-20.1   Regarding  Exhibition  of 

Certain  Children  and  Television 

Coverage  41/590 

Cost  of  Care  and  Treatment  of  Inmates;  Parental 

Liabihty  41/507 

Cost  of  Care  and  Treatment  of  Irmiates; 

Patient's  LiabiUty  41/566 

Courts;  Responsibility  for  Transporting  Mental 

or  Inebriate  Patients  to  Hospitals  41/457 

Drug  Addicts;  Use  of  Methadone  in  Treatment 

of  41/103 

Examination;  Authority  of  Clerk  of  Superior 

Court  to  Order  Physicians  to  Examine 

Allegedly  Mentally  111  Person  41/35 

Interstate  Transfer  of  Patient  Found  Not  Guilty 

of  a  Crime  by  Reason  of  Insanity  40/388 

Involuntary  Commitment;  G.  S.  122-63; 

Right  to  Appeal  From  Clerk's  Order; 

Due  Process  Requirements  Concerning 

Involuntary  Commitment  41/219 

Involuntary  Commitment;  LiabiUty  of  Inmate 

for  Cost  of  Care  and  Treatment  Where 

Commitment  is  as  a  Result  of  a 

Suspended  Sentence  '  41/579 

Licensing;  Treatment  of  Alcoholism  41/400 

Liens;  Determination  of  Priority  40/689 


Mental  Retardation;  Council  on  Mental 

Retardation  and  the  Mental  Retardation 

Committee  of  the  North  Carolina  Bar 

Association;  Powers  and  Duties  40/389 

Mentally  Retarded  Children;  Duty  of  State  to 

Provide  Suitable  Schools  for  Mentally 

Retarded  40/248 

Mentally  Retarded  Children;  Education 

of  40/247 

Mentally  Retarded  Students;  Assigning  School 

Tasks  to  40/246 

Minors;  Voluntary  Admissions  to  State 

Hospital  41/517 

Necessary  Expense;  Local  Mental  Health 

Clinic  40/815 

Patient;  Release  of  Information  to 

Clerk  41/666 

Restoration  of  Competency  by  Hearing  Before 

Clerk  40/320 

State  Hospital  Patients;  Inapplicability  of  Fair 

Labor  Standards  Act  41/153 


Migrant  Workers 

Residence  for  Purposes  of  Welfare 
Benefits 


41/274 


Minimum  Wages 
(See  Labor) 

Miscegenation  (See  Marriage  &  Divorce) 

Mobile  Homes 

Highway  Relocation  Assistance  Act;  Consideration 
of  Mobile  Homes  for  Highway  Relocation 
Assistance  Payments  40/762 


Motor  Vehicles 

Abandoned  or  Junked  Vehicles;  County  Ordinance 

Authority  40/82 

Accidents;  Duty  to  Report  Involving  Unregistered 
Motor  Vehicle;  Mini-Bike;  Applicability  of 
Motor  Vehicle  Laws  40/390 


Blue  Light  and  Sirens;  Company  Police  40/391 

Breathalyzer  Tests;  Right  to  Counsel;  30 

Minutes  Delay  41/242 

Bumper  Specifications;  Private  Passenger 

Automobiles;  G.  S.  20-135.4  41/677 

Chauffeurs'  Licenses;  Operation  of  Leased 
Vehicle  Over  26,000  Pounds;  Hauling 
Mail  40/393 

Drivers'  Licenses;  Activity  Buses  40/394 

Drivers'  Licenses;  Chauffeur'ss  Licenses; 

Restoration  Fee  41/119 

Drivers'  Licenses;  Driving  While  License 
Revoked;  Evidence;  Sufficiency  of 
Department  of  Motor  Vehicle  Records  to 
Prove  Fact  of  Revocation  of  Driver's 
License  40/394 

Drivers'  Licenses;  Drunken  Driving;  Blood  Test; 
Liability  of  Physician  Taking  Blood  Sample 
for  Alcohol  Content  Test  at  Request  of  Law 
Enforcement  Officer  40/395 

Drivers'  Licenses;  Drunken  Driving;  Blood  Test; 
Liabihty  of  Physician  Taking  Blood  Sample 
for  Alcohol  Content  Test  From  Unconscious 
Person  at  Request  of  Law  Enforcement 
Officer  40/397 

Drivers'  Licenses;  Drunken  Driving;  Blood  Test; 

Willful  Refusal  to  Submit  41/326 

Drivers'  Licenses;  Drunken  Driving;  Conviction; 

Definition  40/400 

Drivers'  Licenses;  Drunken  Driving;  Conviction; 
Definition;  Conviction  in  Another  State; 
Forfeiture  of  Bail  Limited;  Driving 
Privilege  40/401 

Drivers'  Licenses;  Drunken  Driving;  Highway 

Patrol  and  Other  Officers;  Chemical  Tests 

for  Alcohol  40/401 

Drivers'  Licenses;  Drunken  Driving;  Implied 
Consent;  Effect  of  Acquittal  on  Drunk 
Driving  Charge  Upon  Outstanding  Charge  for 
Driving  While  License  Revoked  40/403 

Drivers'  Licenses;  Drunken  Driving;  Revocation; 

Determination  of  Time  Periods  Within  Which 


a  Conviction  Will  Constitute  a  Second  or 

Third  Conviction  for  Purposes  of  Revocation 

of  License  40/404 

Drivers'  Licenses;  Financial  Responsibility  Act 

of  1953;  Hearings  -.         41/420 

Drivers'  Licenses;  Financial  Responsibility 

Act  of  1953;  Unsatisfied  Judgments  41/99 

Drivers'  Licenses;  Financial  Responsibility 

Act  of  1953;  Unsatisfied  Judgments  41/109 

Drivers'  Licenses;  Limited  Driving  40/406 

Privilege  40/407 

Drivers'  Licenses;  Limited  Driving 

Privilege  41/535 

Drivers'  Licenses;  Limited  Driving  _ 

Privilege  ""      41/706 

Drivers'  Licenses;  Limited  Driving 

Privileges  41/322 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Authority  to  Modify  Terms  of  Judgment 

Allowing  Limited  Driving 

Privilege  40/409 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Authority  to  Vacate  Portion  of  Judgment 

Allowing  Limited  Driving  Privilege  40/410 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Conviction  in  Another  State  .    40/400 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Effective  Date;  Cases  to  Which  Act  - 

AppUes  40/412 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Implied  Consent  Authority  to  Revoke  Limited 

Driving  Privilege  40/414 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Irregular,  Voidable  and  Void 

Judgments  40/415 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Modification  of  Judgment  ;<  •      41/16 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Modification  of  Order  40/418 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Permit;  G.  S.  20-179  41/659 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Pick-up  of  Licenses  40/420 


Drivers'  Licenses;  Limited  Driving  Privilege; 

Prior  Conviction  40/422 

Drivers'  Licenses;  Nolo  Contendere  Plea  40/423 

Drivers'  Licenses;  Nonresidents  40/425 

Drivers'  Licenses;  Operation  After  Suspension  or 

Revocation;  Habitual  Offenders;  Proper 

Charge  If  Apprehended  40/426 

Drivers'  Licenses;  Provisional  Licensee; 

G.  S.  20-13;  Moving  Violation  41/211 

Drivers'  Licenses;  Record;  Entries  on 

Individual's  Drivers'  License  Record; 

G.  S.  20-26  41/116 

Drivers'  Licenses;  Relationship  Between  Driving 

Without  a  License  and  Driving  While  License 

Suspended  or  Revoked  40/427 

Drivers'  Licenses;  Resident,  Definition 

of  40/427 

Drivers'  Licenses;  Restricted  Driving 

Privileges;  G.  S.  20-1 79(b)(1)  41/596 

Drivers'  License;  Suspensions;  Time  Suspension 

Begins  40/428 

Driver's  Permit;  Accompanying  Driver  May  Hold 

Restricted  Driving  Privileges  Under 

Certain  Conditions  41/596 

Drunken  Driving;  Blood  Test  to  Determine 

Alcoholic  Content;  Persons  Qualified  to 

Give  40/429 

Drunken  Driving;  Chemical  Test  of  Blood  to 

Determine  AlcohoUc  Content  40/430 

Drunken  Driving;  Probable  Cause  40/430 

Drunken  Driving;  Riding  a  Horse  on  Street  or 

Highway  While  Intoxicated  41/172 

Equipment;  Requirement  to  Wear  Motorcycle 

Safety  Helmets  40/431 

Equipment  and  Construction;  Bumper 

Specifications;  Private  Passenger 

Automobiles;  G.  S.  20-135.4  41/677 

Equipment  and  Construction;  Length  of  Pole 

Trailers  41/378 

Equipment  and  Construction;  Marking  Vehicles 

Required  to  Stop  at  Railroad 

Crossings  40/432 


Equipment  and  Construction;  Overloads; 

Length  Limitations  on  Vehicles  40/432 

Evidence;  Impeachment;  Use  of  Certified  Master 

License  Check  of  40/434 

Financial  Responsibility  Act  of  1953; 

Apphcability  to  Unsatisfied  Judgments 

Arising  Out  of  Accidents  on  Private 

Property  40/435 

Gross  Receipts  Tax  on  Common  Carrier  Under  Lease 

Agreement  40/437 

Insurance;  Automobile  Liability  Insurance 

Policies;  Termination  Within  Sixty-Day 

Period  From  Policy  Inception;  Effect 

of  40/326 

Junked  and  Abandoned  Motor  Vehicles  Left  on 

Highway  Right  of  Way;  Disposition 

of  40/437 

Learner's  Permit;  Accompanying  Driver  May 

Hold  Restricted  Driving  Privileges 

Under  Certain  Conditions  41/596 

Liens;  Priority  of  Ad  Valorem  Taxes  Over  Prior 

Perfected  Liens  and  Security 

Interests  41/692 

Liens;  Wrecker  Fees  Not  Included  in  Mechanic's 

Lien  41/38 

Municipal  Regulation  of  Operation  Based  on 

Unnecessary  Noise  40/484 

Nonresident  Defendants;  Service  of  Process  on 

Commissioner  of  Motor  Vehicles; 

Acceptance  of  Service  41/567 

Pedestrians  Soliciting  Rides,  Employment, 

Business  or  Funds  Upon  Highways  or 

Streets  41/528 

Registration  of  Vehicles  Belonging  to  Tree 

Farmers  at  Farmer  Rate; 

G.  S.  20-88(bX2),  (3),  (4)  and 

(5)  41/273 

Registration  Plates;  Free  Plates  to  Certain 

Veterans  40/439 

Rules  of  the  Road;  Arrest  Without  Warrant; 

Evidence  -  Motion  to  Suppress 

Illegal  41/286 


Rules  of  the  Road;  Flashing  Red  Traffic 

Signals  40/442 

Rules  of  the  Road;  Speed;  Failure  to  Decrease 

Speed  to  Avoid  CoUision  40/443 

Rules  of  the  Road;  Volunteer  Firemen; 

Apphcability  of  Speed  Limits  40/444 

Salvage;  Privilege  License  Tax  40/855 

Speed  Limits;  City  Ordinances; 

G.  S.  20-141(0(1)  and 

20-141(b)  41/167 

Taxation;  Ad  Valorem;  Situs;  Leased 

Automobiles  40/822 

Taxation;  Gross  Receipts  and  Franchise  Tax; 

Lease  Agreement  40/837 

Taxicabs;  Marking  Under  G.  S.  20-101  Not 

AppUcable  to  Taxicabs  41/547 

Title  and  Registration;  Perfection  of  Security 

Interests;  Uniform  Commercial 

Code  40/446 

Truck  Routes;  Municipal  Regulation  of  41/156 

Violations;  Miranda  Waming; 

Unnecessary  to  Give  Waming  to 

Motorists  Being  Questioned  41/660 

Municipalities 

Advertising;  Use  of  Tax  and  Non-Tax  Funds 

for  40/447 

Alcoholic  Beverages;  Minors;  Poolrooms  40/448 

Aldermen,  Board  of;  Authority  of  40/450 

Aldermen,  Board  of;  Authority  to  Request  Its 

Members  to  Investigate  Various  Departments 

and  Make  Recommendations  to  the  Full 

Board  40/451 

Annexation;  Dissolution  of  Municipal 

Charter  40/453 

Annexation;  Withdrawal  of  Area  Previously 

Annexed  40/454 

Assessments  for  Local  Improvements; 

Exemptions  40/454 

Beer  and  Wine;  Sunday  Sales;  State  ABC  Board 

Regulations;  Power  of 

Municipahties  40/15 


Board  of  Municipal  Control;  Priority  of 

Petitions;  Holding  Beach 

Corporation  40/455 

Boundaries;  Deeds  and  Conveyances  40/457 

Building  Code;  Electrical  Code;  Authority  of 

City  of  Kinston  to  Apply  Its  Fee 

Schedule  Against  the  County  of  Lenoir 

for  Electrical  Inspections  of  a  County 

Hospital  Located  Outside  but  Within  One 

Mile  of  the  City  Limits  41/93 

Building  Code;  Electrical  Code;  Right  of  City 

to  Vary  State  Building  Code  40/458 

Building  Code;  Plumbing  Code;  Master 

Plumbers  *  41/477 

Civil  Defense;  Power  of  Local  Political 

Subdivisions  40/62 

Civil  Defense  Powers;  Civil  Defense  or  Riot  and 

Civil  Disorder  Emergencies  41/2 

Compromise  Authority  of  Town  Council;  CATV 

Franchise  40/553 

Contracts;  Bidding  41/187 

Contracts;  Competitive  Bidding; 

Advertisement  40/459 

Contracts;  Inclusion  of  Sales  Tax  as 

"Expenditure  of  Public  Money"; 

G.  S.  §§   143-129;  105-164.7; 

105- 164. 14(c)  41/479 

Contracts;  Lease  of  Equipment  with  Option  to 
:  Purchase;  Compliance  with  Bidding 

Requirements  of  G.  S.  143-129;  Contract  Let 

to  Bid  With  Provision  to  Purchase 

Additional  Property  at  Contract 

Price  40/460 

Conveyance  of  City -Owned  Property  40/461 

Donations  and  Appropriations;  Private  Rescue 

Organization;  Lease  for  $1  Per 

Year  40/462 

Elections;  Candidate  for  Aldermen  Running 

at  Large  40/463 

Elections;  Markers;  Assistance  to 

Voters  40/464 

Elections;  New  Registration  and  Looseleaf 

System  Required  in  Town  of  Murphy  40/465 


Elections;  Primaries;  Single-Shot 

Voting  40/466 

Elections;  Registration  of  Transients; 

Qualification  of  Voters  40/467 

Elections;  Registration  of  Voters  Between 

First  and  Second  Primary  40/468 

Elections;  Write-In  Votes  40/469 

Elections;  Write-in  Votes  Authorized  40/470 

Eminent  Domain;  Condemnation  of  City  Hall 

Site;  Streets;  Closing  Public 

AUey  40/470 

Expenditure  of  Tax  or  Non-Tax  Funds  for  Civic 

Center  Ouside  Municipality 

Unlawful  40/471 

Fire  Protection;  Furnishing  Outside  Corporate 

Limits  40/473 

Form  of  Government;  Method  of  Adopting 

City-Manager  Form  of  Government  40/473 

Franchises;  Community  Antenna  Television; 

Authority  of  Municipal  Corporations  to 

Grant  Franchise  for  CATV  40/474 

Garbage  Collection  Outside  City  Limits;  No 

Statutory  Authority  40/476 

Garbage  Dump;  Operation  of  With  County  40/79 

Group  Life  Insurance;  Retired 

Employees  40/477 

Housing;  Authority  of  City  Council  to  Adopt 

an  "Open  Housing"  Ordinance  40/478 

Housing  Authorities;  Redevelopment  Commissions; 

Authority  of  MunicipaHty  to  Render 

Financial  Assistance;  Contracts  with 

Federal  Government;  Interest  Rate  40/480 

in  Excess  of  6  Percent  40/482 

Insurance;  Health  and  Accident  Insurance;  Group 

Life  Lisurance  40/483 

Labor  Unions;  Right  or  Authority  of  Municipal 

Corporation  or  a  City  to  Check-off 

Labor  Union  Dues  for  the  Benefit  of  a 

Labor  Organization  Composed  of  Its 

Employees  40/591 

Lease  of  Real  Estate  of  Town  ABC 

Board  40/483 


Motor  Vehicles;  Regulation  of  Operation  Based 

on  Unnecessary  Noise  40/484 

Navigable  Waters;  Adverse  Possession  40/484 

Nuisances;  Ordinance  Regulating  Dogs  40/485 

Officers;  Mayor  as  Presiding  Officer;  Voting 

Right  40/486 

Ordinances;  Authority  to  Enact;  Proposed  Durham 

Human  Relations  Ordinance  40/487 

Ordinances;  Repeal;  Effect  of  Court's 

Construction  of  Repealed  Ordinance  on 

Substituted  Ordinance  41/114 

Parking;  Authority  for  City  of  Washington  to 

Contract  with  Merchants  to  Provide  for 

Off  Street  Parking  Facilities  41/361 

Parking  Meters;  Expenditure  of  Tax  Funds  to 

Purchase  Token  Ejecting  Meters  40/490 

Parks;  Recreation;  Not  Necessary 

Expense  40/493 

Parks;  Reverter  Clause  in  Deed  Affecting 

PubUc  Purpose  of  Park  Under 

Constitution,  Article  V,  Section  3  40/494 

Police;  Jurisdiction  of  Chapel  Hill  Police 

Outside  the  Corporate  Limits  ,  40/496 

PoUce,  Chief  of;  Residence  .  "  40/497 

PoUce;  Public  Records  41/407 

Police;  Special  PoUcemen;  Jurisdiction  of 

Morehead  City  Police  on  State  Property 

Within  City  Limits;  N.  C.  State  Ports 

Authority;  Authority  of  Town  of 

Morehead  City  to  Legislate  by  Municipal 

Ordinance  Within  Geographical  Area 

Owned  by  Ports  Authority  41/433 

PoUcemen  and  Firemen;  Residence  40/615 

Policemen  and  Firemen;  Residence 

Requirements  40/498 

Pool  Halls;  Ordinances  Outlawing  40/500 

Powell  Bill  (See  Streets  &  Highways; 

Municipalities;  Powell  Bill) 
Property;  Contributions  or  Donations  of  Real 

Property  Without  Consideration  to  a 

Non-Profit  Organization  40/500 

Property;  Conversion  of  Use  When  Property 

Acquired  for  Specific  Use  40/502 


Property;  Purchase  and  Sale;  Use  of  Open 

Spaces  for  Recreational  Purposes  40/502 

Property;  Sale  or  Lease  of  Property  by  County 

or  City  Board  of  Education  to  Municipality; 

G.  S.  160-61.2  41/597 

Recreation;  Authority  of  Town  to  Use  Non-Tax 

Funds  for  Recreational  Purposes  40/504 

Recreation  Commission;  Tort  LiabiUty  40/505 

Redevelopment  Commissions;  Advancements  from 

City  from  Tax  or  Non-Tax  Funds  40/506 

Rescue  Squad,  Volunteer;  Workmen's  Compensation 

Coverage  40/507 

Rural  Fire  District;  Annexation  40/508 

Sand  Dune  Protection;  Authority  of  a  County 
to  Protect  the  Sand  Dunes  Along  the 
Outer  Banks  in  the  Entire  County,  Including 
Any  Municipality  Located  Therein  41/451 

Sewer  Assessments;  No  Authority  for  City  to 

Reduce  the  Amount  of  the  Assessment  Per 

Front  Foot  When  the  Lot  Has  Not  Been 

Benefited  40/509 

Street  Improvements;  School  Property;  No  Right 
of  Individual  Who  Has  Improved  a  Street 
Accepted  By  a  Municipal  Corporation  for 
Permanent  Maintenance  to  Make  Assessment 
Against  School  Board  Property  Which  Adjoins 
the  Street  40/510 

Streets  and  Highways;  Allocation  of  Powell 

Bill  Funds  in  1971  41/518 

Streets  and  Highway:;  Contracts  Between  State 
Highway  Commission  and  Municipalities  for 
Routine  Maintenance  By  Municipalities  of 
State  Highway  System  Streets  On  Reimbursable 
Basis  40/511 

Streets  and  Highways;  Dedication,  Offer  and 

Acceptance  Thereof  40/513 

Streets  and  Highways;  Enforcement  of  State 

Highway  Commission  Ordinance  Within  a 
Municipality  40/5 1 4 

Streets  and  Highways;  Expenditure  of  Municipal 
Funds  on  State  Highway  System 
Streets  40/515 


Streets  and  Highways;  No  Authority  to  Contract 

for  Payment  for  Project  Completed  Prior 

to  Enabling  Legislation  40/515 

Streets  and  Highways;  Parking;  Penalties; 

Manner  of  Enforcement  •,  40/518 

Streets  and  Highways;  Parking;  Permits  40/519 

Streets  and  Highways;  Powell  Bill  Funds; 

Expenditure  for  Drainage  Purposes  41/656 

Streets  and  Highways;  Powell  Bill  Funds; 

TOPICS  Program  41/359 

Streets  and  Highways;  Speed  Limits;  Effect  of 

Ordinance  in  Absence  of  Signs  41/167 

Streets  and  Highways;  Tramways;  Authority  of  City 

to  Permit  Overhead  Tramways  to  Connect 

Buildings;  Encroachments  and  Obstruction  on 

Streets  Bys  Private  Persons  40/520 

Streets  and  Highways;  Truck  Routes  41/156 

Taxation;  Privilege  License  Taxes;  Levy  on 

Newly-Annexed  Territory  40/863 

Term  of  Office  of  Alderman;  Changing  During 

Term 
Tort  Liability;  Authority  to  Act  Based  on 

Unauthorized  Representations  by      ;  , 

Individual  Board  Members 
Water  and  Sewage  Services;  Lien  on  State-Owned 

Rental  Dwelling 
Water  and  Sewage  Systems;  Authority  to 

Improve  and  Maintain  Sewage  Drains 

Extending  Beyond  Municipal  Limits 
Water  and  Sewer  Systems;  City  Limits; 

Extension  of  Water  Service  Beyond 
Water  and  Sewer  Systems;  Rates;  Use  of  Surplus 

Funds 
Water  and  Sewer  Systems;  Water  System  Outside 

Corporate  Limits;  Restrictive  Covenants 

on  Land 
Water  Resources  Projects;  Authority  to  Contract 

for  With  Secretary  of  Army 
Waterworks;  Uniform  Rates  Required 
Zoning;  Gaston  Regional  Planning  Commission; 

Town  of  Mount  Holly 


40/521 


40/522 
40/743 


41/12 
41/244 


40/523 


41/85 

41/522 
40/525 

40/526 


H 


Narcotics  and  Barbiturates 

Indictment  and  Proof;  Negativing 

Exceptions  40/159 

Navigable  Waters 

Closing  Stream  by  State  41/314 

North  Carolina  Housing  Corporation 

Appropriation  by   1969  General  Assembly;  Payment 

to  Housing  Corporation  41/120 

Notaries  Public    (See  PubUc  Officers  and  Employees; 

Notaries  Public) 

Claim  and  Delivery;  Taking  Oath  of  Sureties  on 
Plaintiff's  Undertaking  in  a  Claim  and 
Delivery  Action  40/64 

Nursing  Homes 

County  Loans  to  for  Care  of  Welfare  Patients; 

Reimbursement  of  County  40/701 

County  Payments;  Requirements  for  Identifying 

Nature  of  Payments  41/557 

Guaranteeing  Availability  of  Bed;  Unlawful 

for  County  Commissioners  41/555 

Hospital-Operated  Homes;  Applicability  of  the 

Limitations  of  "Allowable  Costs  up  to 

$14.00  Per  Day"  in  Appropriations 

Act  of  1971  41/541 

Medical  Assistance  Payments;  Advance  Payments 

Not  Authorized  41/304 

Operation  Without  License  40/374 


O 


Oil  and  Gas  Conservation  Act    (See  Conservation  and 
Development;  Oil  and  Gas) 

Ordinances,  Municipal   (See  Municipalities;  Ordinances) 


Pardon 

Citizenship;  Not  Restored  By  40/162 

Parent  and  Child 

Social  Services;  Parent  Requiring  Child  to  Pay 

for  Rent  and  Utilities  ...  40/702 

Parking  Meters 

Expenditure  of  Tax  Funds  to  Purchase  Token 

Ejecting  Meters  40/490 


Parole 

Citizenship  Restored;  "Date  of  Discharge" 

Refers  to  Parole  Discharge  41/426 

Physicians 

Blood  Sample;  Liability  of  Physicians  Taking 

Blood  Sample  for  Alcohol  Content  Test  at 
Request  of  Law  Enforcement  Officer  40/395 

Blood  Sample;  Liability  of  Physician  Taking 
Blood  Sample  for  Alcohol  Content  Test 
From  Unconscious  Person  at  Request  of  Law 
Enforcement  Officer  40/397 

Conflict  of  Interest;  Payments  by  the  State  Board 
of  Public  Welfare  for  Goods  and  Services 
Supplied  By  Physicians  and  Others  Who  Are 
Members  of  County  Welfare  Boards  40/660 

Drug  Addict  Treatment;  Use  of 

Methadone  41/103 

Juvenile  Training  Schools;  Consent  for  Medical 

or  Surgical  Care  40/674 

Social  Services;  Chiropractors  May  Receive 

Payments  in  Welfare  Cases  40/705 

Plumbing  &  Heating  Contractors  (See  Licenses  & 
Licensing;  Plumbing  and  Heating  Contractors) 

Police    (See  MunicipaUties;  Police) 

Poll   Tax    (See  Taxation;  Poll  Tax)      •    ; 


Pollution 

Air  Control  Devices;  Tax  Benefits  40/781 

40/783 

Air  Pollution  Control  Program,  Local; 

G.  S.  143-215.3(a)(ll);  ResponsibiUty 

for  Prosecution  of  Violations  of  Local 

Air  Pollution  Ordinances  41/519 

Air  Pollution  Control  Program,  Local; 

Jurisdiction  of  40/526 

Ports  Authority 

Power  of  the  Authority  to  Lease  Authority 

Property  to  Private  Investors  41/78 

Post  Judgment  Remedies  (Civil) 

Executions;  Clerk  of  Superior  Court;  Duty  of 

Clerk  to  Issue  Execution  Under 

G.  S.  1-306  Irrespective  of  Rule  62 

of  Rules  of  Civil  Procedure  41/368 

Executions;  Eviction;  Rule  62,  Rules  of  Civil 

Procedure;  Applicability  to  Eviction  Under 

G.  S.  7A-225  40/529 

Executions;  Order  by  Clerk;  Necessity  of 

Description  of  Property  41/427 

Executions;  Sheriffs;  Payment  of  Funds  Received 

by  Sheriff  40/530 

Garnishment;  Exemption  of  the  State  of  North 

Carolina  Federal  Wage  Garnishment  Law  to 

be  Effective  January   1,   1970  40/531 


Powell   Bill    (See  Streets  &  Highways;  Municipalities) 

Pre-Sentence  Diagnostic  Study 

Appealability  of  Commitment  for  41/67 

Prisons  and  Prisoners 

Blood  Test;  Consent  40/533 

Commitment  to  Commissioner  of  Correction 

Pending  Appeal;  Safekeeping  of  a  County 
Prisoner  40/163 

Compensation  to  Persons  Erroneously  Convicted 

of  Felonies  40/534 


Hard  Labor  as  Punishment  Prohibited;  Prisoners 

May  Be  Employed  41/440 

Medical  Experiment;  Prisoner 

Participation  40/535 

Medical  Treatment  to  Inmates  Without  Their 

Consent  41/409 

Parole;  Citizenship  Restored  41/426 

Parole;  Mentally  111;  Parole  of  Convict 

Committed  to  Mental  Hospital  41/550 

Police  Protection;  Duty  of  Department  of 

Correction  to  Provide  41/582 

Pre-sentence  Diagnostic  Study;  AppealabiUty  of 

Commitment  for  41/67 

Safekeepers;  DiscipHne  and  Liability  40/537 

Sentences;  Department  of  Correction; 

Commitment;  Time  Sentence  Begins  41/292 

Sentences;  Responsibility  of  the 

N.  C.  Department  of  Correction 

Regarding  Commitments  for  a  Term  in 

Excess  of  that  Provided  for  by 

Statute  41/291 

Work  Release;  Money  Retained  Subject  to 

Court  Order  40/539 

Workmen's  Compensation  Coverage  41/398 

Private  Detectives 

Bank  Employee's  Investigation  of  Credit  Card 

Fraud  40/378 

Concealed  Weapons;  No  Authority  to         - 

Carry  41/270 

Requirement  for  Licensing  and  Bond; 

Article  9 A,  G.  S.  66  41/452 

Privilege  License  Tax    (See  Taxation;  Privilege 
License  Tax)  ~  >^ 

Probation 

Revocation  of;  Juveniles;  UndiscipHned  or 

Delinquent  Children  40/672 

Professional  Corporation  Act 

Apphcabihty  to  Corporations  in  Existence 


Prior  to  June  5,  1969;  Architects  40/58 
Domestication  of  Foreign  Professional 

Corporation  40/46 

Licenses  and  Licensing  40/377 

Public  Contracts 

Bidding;  Advertisement  40/459 

Bidding;  Advertisement;  Sales  Tax  Included  to 

Determine  "Estimated  Expenditure  of  Public 

Funds"  41/479 

Bidding;  Changes  in  Plans  After  41/392 

Bidding;  Conditional  Bids  41/394 

Bidding;  Exceptions  40/736 

Bidding;  Lease  Agreement;  Necessity  of 

Comphance  With  PubUc  Bidding 

Requirements  41/504 

Bidding;  Municipal  Corporations;  Receipt  of 

"No  Bid"  Note  Not  a  Bid  40/541 

Bidding;  Necessity  of  CompUance  With 

Statutory  Provisions  for  State  Agency 

Purchase  of  Computer  41/48 

Bidding;  Real  Estate  Licensing  Board  40/381 

Bidding;  Single  Bid;  Acceptance 

Authorized  41/527 

Competitive  Bidding;  Modification  of  Bid  by 

Telegram  41/187 

Highway  Commission;  PubUc  Building  Work  Not 

Performed  by  Commission  Personnel  41/252 

Highvi^ay  Rest  Area  Structure;  Part  of  Highway 

Construction  40/541 

Law  Enforcement  Equipment;  Authority  for  State 
Department  of  Administration  to  Purchase 
Equipment  for  Local  Affairs  Department 
Grants  to  Local  Goverrmient  40/751 

Materials,  SuppUes  and  Equipment;  Lowest 

Responsible  Bidder  40/545 

Race  Segregation;  Records  Required  by  Federal 

Regulation  40/549 

Separate  Contracts  Required  for  Certain  Portions 
of  Work  Under  Public  BuUding 
Contracts  40/550 


Public  Defender   (See  Courts)    ^  ,. 

Public  Hearings 

Education,  County  Boards  of;  Authority  to  Hold 
Executive  Sessions;  Disclosure  to  the  Public 
When  Executive  Sessions  Will  Be  Held;  Public 
Report  as  to  Action  Taken  in  Executive 
Session;  Ratifying  in  a  Public  Meeting 
Matters  Decided  in  an  Executive 
Session  40/231 


Public  Officers  and  Employees 

ABC  Officers;  State  Officers  Assisting  in  Riots; 

Power  of  Arrest;  Workmen's  Compensation 

Coverage  40/552 

Compromise  Authority;  Municipality  CATV 

Franchise  40/553 

Conflict  of  Interest;  ABC      ■ 

Administration  '  41/330 

Conflict  of  Interest;  ABC  Store  Employee  and 

Town  Board  Member  40/570 

Conflict  of  Interest;  Board  of  Elections; 

,    Member  of  Board  May  Not  Serve  as  Executive 

Secretary  of  Board  41/577 

Conflict  of  Interest;  Contracts  Between  Member  of 

City  Council  and  MunicipaUty  40/556 

Conflict  of  Interest;  County  ABC  Deposit  of 

Funds  in  Bank  in  Which  Chairman  Is 

President  40/559 

Conflict  of  Interest;  County  Commissioner's 

Authorization  of  Food  Stamp  Program  in 
■    County  Where  2  Commissioners  are  Merchants 

Who  Could  Derive  Benefit  From  the 

Program  41/530 

Conflict  of  Interest;  County  Commissioners; 

Employment  by  County  40/560 

Conflict  of  Interest;  Mayor  and  Housing 

Authority  President  40/561 

Conflict  of  Interest;  Mayor  May  Not  Be  a 

Salaried  Employee  of  the  Town  40/563 

Conflict  of  Interest;  Municipal  Board  of  -         , 


Adjustment  Member  as  Appraiser  and  Real 

Estate  Broker  40/564 

Conflict  of  Interest;  Not  Conflict  for  Member  of 

Family  on  Board  of  County  Commissioners  and 

Another  Member  in  County  Department  of 

Social  Services  40/292 

Conflict  of  Interest;  Officer  Contracting  for 

His  Own  Benefit;  G.  S.  14-234;  Town 

Alderman  Who  is  Officer  of 

Corporation  41/371 

Conflict  of  Interest;  Purchase  of  Automotive 

Parts  from  Member  of  Board  of  County 

Commissioners  40/564 

Conflict  of  Interest;  Sale  of  Surplus 

Property  by  Municipality;  Purchase 

by  Employees  41/276 

Conflict  of  Interest;  School  Board  Member  as 

Employee  of  Company  Contracting  with 

Board;  Board  Member  as  Shareholder  in 

Company  whose  Wholly  Owned  Subsidiary 

Contracts  With  Board  40/565 

Conflict  of  Interest;  University  Employing  a 

Member  of  Its  Board  of  Trustees  40/566 

Continuation  of  Office  Despite  Vacancy; 

Injunction;  Appeal  Does  Not  Continue 

the  Injunction  Which  Has  Been 

Dissolved  40/567 

Coroners;  Abolishing  Office  or  Reducing 

Salary  During  Term  of  Office  40/568 

Coroners  (See  also  Public  Officers  &  Employees; 

Medical  Examiners  &  Coroners) 
Counties;  Salaries  of  Officers;  Conflict  in  Local 

and  General  Acts  41/22A 

County  Commissioners;  Filling  of  Vacancy; 

Appointment  for  Unexpired  Term; 

G.  S.  153-6  41/622 

County  Commissioners;  Power  to  Remove  Officials 

When  No  Term  By  Statute;  County  Planning 

Board  41/230 

.County  Officers;  Salaries;  Authority  to  Increase 

in  Election  Year  40/569 

County  Social  Services;  Salary  of  County 


Director;  Applicability  of  State 

Personnel  Act;  Authority  of  Board  of 

County  Commissioners  41/696 

Double  Office  Holding;  ABC  Board  Member; 

Magistrate  of  District  Court  40/570 

Double  Office  Holding;  ABC  Store  Employee; 

Conflict  of  Interest  40/570 

Double  Office  Holding;  City  Policeman  Serving 

Two  Towns  40/571 

Double  Office  Holding;  Commissioner  Serving  as 

Member  of  Welfare  Board,  Trustee  of 

Technical  Institute,  Member  of  North 

Carolina  Department  of  Mental 

Health  40/571 

Double  Office  Holding;  Constitutional 

Construction;  G.  S.  128-1.1;  Article  VI, 

Section  9,  N.  C.  Constitution; 

U.  S.  Postal  Employees  41/633 

Double  Office  Holding;  County  Auditorium 

Commissioner  and  Board  of  Education  Member; 

Member  of  Town  Council  and  County  Joint 

Planning  Board  40/572 

Double  Office  Holding;  County  Board  of  Welfare 

Chairman  40/574 

Double  Office  Holding;  County  Registrar  and 

Judges  Serving  in  Municipal 

Elecfions  40/574 

Double  Office  Holding;  General  Assembly  Member 

Serving  As  Trustee  of  State  Colleges  and 

Universities;  Commissioners  of  PubUc 

Charities  40/575 

Double  Office  Holding;  Housing  Authority;  County 

Commissioner  Serving  as  Housing 

Authority  Commissioner  40/580 

Double  Office  Holding;  Mayor  and  County 

Electrical  Inspector  40/581 

Double  Office  Holding;  Mayor  and  County  Tax 

Uster  40/582 

Double  Office  Holding;  Medical  Examiner 

System  40/582 

Double  Office  Holding;  Medical  Examiners  and 

Coroners;  County  Medical  Examiner; 


Coroner;  Member  of  School  Board;  Coroner  As 

Acting  Medical  Examiner  40/583 

Double  Office  Holding;  Postmaster  and  Member  of 

City  Board  of  Education  40/585 

Double  Office  Holding;  Precinct  Registrar  and 

Register  of  Deeds  40/614 

Double  Office  Holding;  Register  of  Deeds; 

Clerk  to  the  Board  of  County 

Commissioners  41/194 

Double  Office  Holding;  Special  Police  40/585 

Double  Office  Holding;  Supervisor  of  County 

Secondary  Schools  &  City  Council 

Member  40/586 

Double  Office  Holding;  Town  Clerk  Serving  As 

Registrar  40/587 

Double  Office  Holding;  Watershed  Improvement 

Commission  40/588 

Double  Office  Holding;  Zoological  Authority  and 

Town  Board;  Two  PubUc  Offices  40/589 

Firemen;  Residence  Requirements  40/615 

General  Assembly;  Salaries  and  Fees;  Subsistence 

of  Principal  Clerks,  Reading  Clerks, 

Sergeants-at-Arms  40/3 1 0 

Holding  Over;  Compensation  40/590 

Holding  Over;  State  Board  of  Assessment; 

G.  S.  105-288  41/458 

Insurance,  Group  Life;  Retired  Personnel  Not 

Included  40/477 

Insurance,  Health  and  Accident  Insurance; 

Group  Dfe  Insurance  40/483 

Labor  Unions;  Contracts  Between  Units  of 

Government  and  Labor  Unions  40/591 

Labor  Unions;  Right  or  Authority  of 

Municipalities  to  Check-off  Labor  Union 

Dues  for  the  Benefit  of  a  Labor 

Organization  Composed  of  Its 

Employees  40/59 1 

Legal  Defense  of;  Authority  of  Board  of  County 

Commissioners  to  Pay  Attorneys'  Fees  in 

Civil  Action  Against  Sheriff  40/593 

Legal  Defense  of  County  Commissioners;  Payment 

of  Attorney  Fees  in  Defense  of  Election 

Officials  40/594 


Mayor  of  Municipality;  Powers  and  Duties 

of  40/486 

Medical  Examiners;  Authority  of  Chief  Medical 

Examiner  to  Act  As  County  Medical 

Examiner  40/595 

Medical  Examiners;  Authority  of  County  Medical 

Examiner  to  Order  Autopsy  40/596 

Medical  Examiners  &  Coroners;  Adoption  of 

Ch.  152A,  Effective  Date  of 

Ordinance  40/598 

Medical  Examiners  &  Coroners;  Chief  Medical 

Examiner;  Counties  Without  Medical 

Examiners;  Investigations  of  Deaths; 

Autopsies;  County  Health  Director  as 

County  Medical  Examiner  40/599 

Medical  Examiners  &  Coroners;  Investigation  of 

Deaths;  Authority  to  Remove  Dead 

Body  41/117 

Medical  Examiners  &  Coroners;  Removal  of  Body 

of  Deceased  Motor  Vehicle  Accident  Victim 

From  Scene  of  Accident  40/601 

Minors;  Persons  Under  21  Years  of  Age  May  Not 

Serve  on  Recreation  Commissions  or 

Boards  40/603 

Notaries  PubHc;  Fees;  Form  of  Seal,  Oath  of 

Office;  Persons  18  Years  of  Age  May  be 

Notary  41/435 

Notaries  Public;  Mark  of  Stamp  -  40/604 

Notaries  Public;  Register  of  Deeds 

Administering  Oath  to  Notaries;  Transfer  of 

Duties  From  Clerks  of  Superior 

Court  40/605 

Notaries  Public;  Register  of  Deeds;  Certificates 

of  Out-of-state  Notaries  40/606 

Notaries  Public;  Register  of  Deeds;  Probate  of 

Notarized  Instruments  Not  Containing  Date 

of  Expiration  of  Notary's  Commission; 

G.  S.  10-7  and  47-14(a)  41/225 

Policemen;  Workmen's  Compensation  for  Injury 

Outside  Corporate  Limits  40/181 

Police,  Special;  Arrest  Powers  40/164 

Public  Defender  (See  Courts;  Public  Defender) 


Publications;  Law  Books  Distributed  Pursuant 

to  G.  S.   147-45  or  Purchased  With 

Facilities  Fees  Belong  to  the 

Office  41/176 

Register  of  Deeds;  Appointment  of  Assistant 

or  Deputy  Registrar;  Person  18  Years  of  Age 

or  Over  May  be  Appointed  as  Deputy  or 

Assistant  Register  of  Deeds  41/476 

Register  of  Deeds;  Appointment  of  Assistants; 

Fixing  Compensation  40/609 

Register  of  Deeds;  Fees  40/610 

Register  of  Deeds;  Fees  for  Probate  of 

Instruments  for  Registration  40/611 

Register  of  Deeds;  Fees;  Uniform  Fees  40/612 

Register  of  Deeds;  Microfilming  of  Deeds, 

Mortgages  and  Deeds  of  Trust  40/613 

Register  of  Deeds;  Oaths;  No  Authority  for 

Assistant  Register  of  Deeds  to  Administer 

Oaths;  Assistant  Register  of  Deeds  Acting 

As  Precinct  Registrar  40/614 

Register  of  Deeds;  Salaries;  Excise  Stamp 

Tax  40/614 

Residence  Requirements;  PoUcemen  and 

Firemen  40/615 

Residence  Requirements;  Recreation 

Commission  40/617 

Residence  Requirements;  State  Highway 

Patrol  40/617 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  District  Health 

Department;  Participation;  No  Necessity 

for  Individual  County  Approval  40/619 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes  of; 

Charter  Commission, 

Chariotte-Mecklenburg  40/619 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes 

of;  Regional  Government  Council;  Social 

Security  40/620 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes  of; 


Sanitary  Districts;  Social 

Security 
Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Computation  of 

Benefits 
Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Not  Creditable  to  Meet 

Disabihty  or  Early  Retirement 

Minimum  Years  of  Service 
Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Sick  Leave  Earned  Prior  to 

Membership 
Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Use  for  Purpose  of  Meeting 

30  Years  Service  Qualification 
Retirement;  Teachers'  and  State  Employees* 

Retirement  System;  Membership;  Public 

School  Teachers;  Compulsory  Membership; 

No  Exemption  for  Member  of  Religious 

Order 
Retirement;  Teachers'  and  State  Employees' 

Retirement  System  Vesting  Requirements; 

AppUcation  of  Differing  Vesting  Right 

Period  Requirements;  Transfer  of 

Service  Credit  Out  of  State 
Salaries;  County  Elections  Board  Executive 

Secretary;  Authority  of  County 

Commissioners  in  Budget  ■  > 

Appropriations 
Sheriffs;  Duties  and  Responsibilities  in 

Connection  with  Various  Undertakings  and 

Bonds;  Claim  and  Delivery;  Attachment; 

Bail 
Sheriffs;  Warrants;  Duties  Regarding  Service  of 

Criminal  Process 
Social  Security;  Entity  for  Purposes  of; 

Hospital,  Forsyth  Memorial;  Status  of 

Employees 
Social  Security;  Entity  for  Purposes  of;  Regional 


40/621 
40/622 


40/623 


41/1 


40/624 


41/101 


40/625 


40/627 

41/40 

40/628 
40/188 

40/631 


Government  Council  40/620 

Social  Security;  Entity  for  Purposes  40/621 

of;  Sanitary  District  40/622 

State  Employees;  Deduction  from  State 

Employees'  Wages;  Wage  Eamer's  Plan; 

Ch.  XIII  of  Bankruptcy  Act  41/277 

State  Employees;  Education  Loans;  Loans  to 

Employment  Applicants  in  the  Form  of 

the  Payment  of  an  Educational  Loan 

Previously  Made  by  the  State  Board 

of  Social  Services  41/318 

State  Employees;  Group  Life  Insurance; 

Statutory  Limit  on  Amount  of  40/631 

State  Employees;  Personnel  Act;  Exemptions; 

Effect  of  Reorganization;  Continuation 

of  Statutory  Exemption  of  Certain 

State  Employees  41/602 

State  Employees;  Workmen's  Compensation  Act; 

Travel  by  Private  Plane  41/464 

Succession  in  Office;  Education  40/632 

Tax  Sheltered  Aimuities;  Authority  of  Employees 

to  Avail  Themselves  of  the  Privilege  of 

Purchasing  Tax  Sheltered 

Annuities  40/633 

University  of  N.  C.  Board  of  Governors;  Officers 

and  Employees  of  State  Not  Eligible  to 

Serve;  G.  S.  116-7  41/623 

Vacancies;  Clerk  of  Superior  Court;  Term  of 

Office  41/686 

Workmen's  Compensation;  Receiving  Wages  and 

Temporary  Total  Disabihty  Payments  Under 

the  Workmen's  Compensation  Act  at  the 

Same  Time  40/634 

PubUc  Records 

Evidence;  Department  of  Motor  Vehicles  Records; 
Sufficiency  to  Prove  Fact  of  Revocation  of 
Driver's  License  40/394 

Farm  Census;  Release  of  Information  Secured 

by  40/724 

Inspection  of  40/636 

Inspection  of;  State  Bureau  of  Investigation; 


Authority  of  Clerk  of  Superior  Court  to 

Compel  Production  40/730 

Meat  Inspection  Act;  Reports  by  Meat 

Inspectors  41/468 

Police  Departments;  Arrest  and  Disposition 

Records  Subject  to  Public 

Examination  41/407 

Social  Services;  Records;  Duties  of  the  County 

Auditor  40/709 

State  and  County  Departments;  Fumishing 

Information  to  a  Social  Service  Agency  or 

Exchange  for  Purposes  of  a  Survey  40/713 

Veterans  to  Receive  Free  Copies  40/636 


Public  Sales 

Surplus  Education  Property;  Conformity  to 
Statute  Relating  to  Judicial  Sales  of 
Real  Property;  Confirmation  of 
Bids 


40/253 


Publications 

Law  Books  Distributed  Pursuant  to 

G.  S.  147-45  or  Purchased  With  Facilities 
Fees  Belong  to  the  Office 


41/176 


R 


Real  Estate  Licensing  Board  (See  Licenses  & 
Licensing;  Real  Estate  Licensing  Board) 


Redevelopment  Commissions 

Eminent  Domain;  Attorneys'  Fees 
Financial  Assistance;  Authority  of 

Municipality  to  Render;  Contracts  With 

Federal  Govemment;  Interest  Rate 

in  Excess  of  6  Percent 
Municipalities;  Advancement  From  City  From 

Tax  or  Non-tax  Funds  ; 

Tax  Refunds;  Gasoline 


40/637 


40/480 
40/482 

40/506 
41/585 


Register  of  Deeds  (See  Public  Officers  &  Employees; 
Register  of  Deeds) 
Clerk  to  Board  of  County  Commissioners;  Not 

Double  Office  Holding  41/194 

Probate  of  Notarized  Instruments  Not  Containing 

Date  of  Expiration  of  Notaries' 

Commission  41/225 

Relocation  Assistance 

Litigation  Expense  and  Purchase  of 

Remnants  41/234 

Relocation;  Highway  Relocation  Assistance  Act  (See 
Streets  and  Highways;  Highway  Relocation 
Assistance  Act) 

Rescue  Squads 

Federal  Grant-in-Aid  Funds  for  Eastern  Band  of 

Cherokee  Indians  41/165 

Rescue  Squads,  Volunteer 

Workmen's  Compensation  Coverage  40/507 

Residence 

Motor  Vehicles;  Driver's  License;  New  or 
Nonresidents;  Definition  of 
Resident  40/427 

Social  Services;  Requirement  of  One  Year's 
Residence  for  Receipt  of  Benefits 
Unenforceable  40/712 

Taxation;  Ad  Valorem  Taxes;  Situs;  Domicil; 

Effect  of  Marriage  to  Nonresident  Serviceman 
Upon  Taxation  of  Personalty  Owned  by  Woman 
Who  Was  Legal  Resident  of  County  Before 
Marriage  40/825 

Retirement 

Local  Governmental  Employees'  Retirement  System; 

District  Health  Department;  Participation; 

No  Necessity  for  Individual  County 

Approval  40/619 

Local  Governmental  Employees'  Retirement  System; 


Entity  for  Purposes  of;  Charter  Commission, 
Charlotte-Mecklenburg  40/619 

Local  Governmental  Employees'  Retirement  System; 
Entity  for  Purposes  of;  Regional 
Government  Council  40/620 

Local  Governmental  Employees'  Retirement  System; 

Entity  for  Purposes  of;  Sanitary  40/621 

Districts  40/622 

Teachers'  and  State  Employees'  Retirement  System; 

Computation  of  Benefits  40/623 

Teachers'  and  State  Employees'  Retirement  System; 
Creditable  Service;  Sick  Leave;  Not 
Creditable  to  Meet  Disability  or  Early 
Retirement  Minimum  Years  of 
Service  41/1 

Teachers'  and  State  Employees'  Retirement  System; 
Creditable  Service;  Sick  Leave;  Sick  Leave 
Earned  Prior  to  Membership  40/624 

Teachers'  and  State  Employees'  Retirement  System; 
Creditable  Service;  Sick  Leave;  Use  for 
Purpose  of  Meeting  30  Years  Service 
Qualification  41/101 

Teachers'  and  State  Employees'  Retirement  System; 
Membership;  Public  School  Teachers; 
Compulsory  Membership;  No  Exemption  for 
Member  of  Religious  Order  40/625 

Teachers'  and  State  Employees'  Retirement  System; 
Vesting  Requirements;  AppUcation  of 
Differing  Vesting  Right  Period 
Requirements;  Transfer  of  Service  Credit 
Out  of  State  40/627 

Rivers  and  Streams 

Navigable  Waters,  Closing  of  41/314 

Rules  of  Civil  Procedure 

Rule  27(b);  Clerk's  Authority  to  Order  ;- 

Deposition  to  Prepare  a  Complaint  41/618 

Verification  of  Complaint;  Default  Judgment; 

G.  S.  1-75.11  41/625 

Rural  Fire  Protection  Districts  . 

Annexation  by  Municipality  40/508 


Contracting  With  Municipal  Fire  Department 

for  Fire  Protection  40/639 

County  Tax  Funds;  Not  To  Be  Used  for  District 

Which  Is  Not  County-Wide  41/210 

Driveways,  Paving  of;  State  Highway 

Commission  Has  Discretion  as  to 

Paving  of  Driveways  of  Rural 

Fire  Protection  District  Fire 

Houses  41/613 

Elections;  Petition  Requesting  Tax  Levy  of 

Less  than   15  Cents  40/639 


Sales  &  Use  Tax   (See  Taxation;  Sales  &  Use  Tax) 

Sand  Dune  Protection 

Authority  of  a  County  to  Protect  the  Sand  Dunes 
Along  the  Outer  Banks  in  the  Entire 
County,  Including  Any  MunicipaUty 
Located  Therein  41/451 

Sanitary  Districts 

Merger  Election  40/641 

Savings  and  Loan  Associations 

Interest;  Banks;  First  Mortgage  Loans;  Mortgages 

of  Less  Than  Ten  Years  40/54 

Land  Development  Business  40/59 

Search  and   Seizure  (See  Criminal  Law  &  Procedure) 

Security   Interests   (See  Uniform  Commercial  Code) 

Sessions  of  Court  (See  Courts) 

Sewer  Assessments  (See  Municipalities) 

Sheriffs 

Jail  Fees  -  Uniform;  Payment  by  County  of  Jail 

Fees  to  Sheriff  40/90 


Legal  Defense  of;  Authority  of  Board  of  County 
Commissioners  to  Pay  Attorneys'  Fee  in  Civil 
Action  Against  Sheriff  40/593 

See  also  Public  Officers  and  Employees;  Sheriffs 


Social  Security 

Entity  for  Purposes  of;  Hospital,  Forsyth 

Memorial;  Status  of  Employees 
Entity  for  Purposes  of;  Regional  Council; 

Piedmont  Triad  Council  of 

Governments 
Entity  for  Purposes  of;  Sanitary 

Districts 
Medicaid;  Lack  of  Authority  for  the  State  to 

Pay  More  Than  50  Percent  of  the 

Non-Federal  Share  of  Non-Administrative 

Program  Costs 


40/631 


40/620 
40/621 
40/622 


41/151 


Social  Services 

Abandonment  Proceedings  in  the  Juvenile  Division 

of  District  Court  40/642 

Adoption  of  Minors;  Appointment  of  County 
Director  or  Acting  Director  of  PubUc 
Welfare  to  Serve  As  Next  Friend  to  Give 
or  Withhold  Consent  40/643 

Adoption  of  Minors;  Appointment  of 

Non- Abandoning  Parent  to  Give  Consent  to  an 
Adoption  As  Next  Friend  of  the  Child; 
Unlawfulness  of  Such  Appointment  40/644 

Adoption  of  Minors;  Award  of  Custody  by  Domestic 
Relations  Court;  Subsequent  Finding  of 
Abandormient  by  a  Court  of  Adoption;  Award 
of  Custody  Upon  Dismissal  of  an  Adoption 
Proceeding;  Sufficiency  of  Finding  of 
Abandonment  Made  During  an  Adoption 
Proceeding  for  the  Purposes  of  a  Subsequent 
Adoption  Proceeding  40/645 

Adoption  of  Minors;  Consent  by  Department  and 
Surrender  of  Child;  Authority  in  Absence 
of  County  Director  40/648 

Adoption  of  Minors;  Effect  of  Statutory  Change 

in  Definition  of  a  Minor  41/599 


Adoption  of  Minors;  Finding  of  Abandonment  by 

the  Clerk  of  Court;  Time  for  Appointment 

of  Next  Friend  40/649 

Adoption  of  Minors;  Petitioner  Acting  As  His  Own 

Attorney  40/650 

Adoption  of  Minors;  Sale  of  Adopted  Child's 

Realty  Upon  Appointment  of  a  Next  Friend; 

Use  of  the  Child's  Non-Adoptive  Name  in  the 

Proceeding  Relating  to  the  Sale; 

Furnishing  Information  From  State 

Department  of  Social  Services  Adoption 

Records  to  a  Clerk  of  Court;  Lawfulness  of 

Appointment  of  Guardian  Under 

G.  S.  48-30  or  Chapter  33  of  the  General 

Statutes  40/650 

Adoption  of  Minors;  Venue;  Waiver;  Removal  of 

Proceedings  From  One  County  to 

Another  41/180 

Aid  to  the  Aged  and  Disabled;  Migrant 

Workers  41/274 

Aid  to  Families  with  Dependent  Children; 

EUgibiUty  of  Children  for  Assistance 

Although  Parent  Does  Not  Quahfy  As  a 

Payee  40/652 

Aid  to  Famihes  with  Dependent  Children; 

Payments;  Lawfulness  of  Action  of  the  State 

Board  of  Social  Services  in  Setting 

Amounts  of  Payments  Beginning 

January  1,  1970  40/653 

Aid  to  Families  With  Dependent  Children; 

Payments  on  Behalf  of  Persons  Who  Are 

Over  Eighteen  Years  of  Age  and  Who  Are 

Undergoing  a  Course  of  Study  or 

Training  41/593 

Alimony  and  Child  Support  Actions;  Enforcement 

by  Contempt  Proceedings  40/654 

Appropriations;  Physicians;  Funds  Used  for 

Chiropractors  40/705 

Blind,  Assistance  for;  Administrative  Funds; 

Payments  to  County  Treasuries  41/329 

Blind,  Assistance  for;  Necessity  for  Amendment 

EUminating  the  Residence  Requirement  of 

One  Year  40/655 


Blind,  Assistance  for;  U.  S.  Supreme  Court 
Decision  Declaring  Invalid  Certain 
Residence  Requirements  In  the  Case  of  Aid 
to  Families  With  Dependent  Children 
Programs;  Unenforceability  of  One  Year 
Residence  Requirements  in  General  Statutes 
Chapter  111  Pertaining  to  Assistance  for 
BUnd  Persons  40/656 

Child  Welfare  Services;  Social  Security 

Amendments  of  1967;  Mandatory  Requirement 
for  Day  -  Care  in  Case  of  Famihes 
Receiving  Aid  to  Families  With  Dependent 
Children  Assistance  40/657 

Conflict  of  Interest;  Lawfulness  of  Acceptance 
of  Payments  by  a  Physician  From  the 
State  Board  of  Public  Welfare  for  Reading 
X-Rays  for  Welfare  Patients  While  the 
Physician  is  Serving  As  a  Member  of  the 
County  Welfare  Board  40/659 

Conflict  of  Interest;  Physicians;  Payments  by  the 
State  Board  of  Public  Welfare  for  Goods 
and  Services  Supplied  by  Physicians  and 
Others  Who  Are  Members  of  County  Welfare 
Boards  40/660 

County  Welfare  Boards;  Disclosure  of  Minutes 

of  Meetings  40/661 

Custody  of  Children;  Custody  and  Jurisdiction 
Over  a  Child  Placed  in  a  Mental 
Institution  By  a  County  Department  of 
Public  Welfare  40/662 

Director  of  Social  Services  Accepting  and 

Holding  Funds  for  Benefit  of  Former  Inmates 

of  County  Homes  40/663 

Family  Assistance  Program;  Contracts  for  the 
Handling  of  the  Family  Assistance 
Program  41/698 

Federal  Social  Security  Act;  Statutory 

Authority  for  Title  XIX  Programs  Including 

a  Dental  Program  and  Payments  to  State 

Hospitals  40/664 

Federal  Social  Security  Act;  Title  XDC 

(Medicaid);  Lack  of  Authority  for  the 


State  to  Pay  More  Than  50  Percent  of  the 

Non-Federal  Share  of  Non-Administrative 

Program  Costs  41/151 

Foster  Home  Fund;  Care  in  Institutions  or 

Group  Care  Homes  as  Constituting  Foster 

Care;  G.  S.   108-66  41/384 

Increase  in  Payments;  Authority  of  State  Board 

to  Order  a  Uniform  Raise  in  Welfare  Payments 

Without  Processing  Each  File  Under 

G.  S.  108-43  40/703 

Investigation  of  Alleged  Child  Abuse  by  County 

Welfare  Director  40/666 

Jails  (See  Jails) 
Juveniles;  County  Departments  of  PubHc  Welfare; 

Responsibility  for  Transportation;  Medical 

Examinations  and  Blood  Tests  for 

Juveniles  40/666 

Juveniles;  Custody;  Duration  of  Custody  of  County 

Social  Services  Department  40/316 

Juveniles;  District  Court  Venue  40/669 

Juveniles;  Fingerprinting  and  Photographing 

Juveniles  40/670 

Juveniles;  InappUcability  of  Article  2 A, 

Chapter  110  to  County  Not  in  District 

Court  System  40/671 

Juveniles;  Interstate  Compact  on;  Responsibility 

for  the  Costs  of  Returning  a  Juvenile  to 

North  CaroUna  40/671 

Juveniles;  Probation  of  41/350 

Juveniles;  Undisciplined  or  Delinquent 

Children;  Revocation  of  Probation  40/672 

Juveniles;  Visitation  Rights  of  Father  If 

Custody  Given  to  the  Mother  40/673 

Juvenile  Training  Schools;  Physicians  and 

Surgeons;  Consent  for  Medical  or 

Surgical  Care  40/674 

Juvenile  Training  Schools;  Transporting 

to  40/677 

Legal  Services;  Payments  by  the  State  Board  for 

Legal  Services  for  Poor  Persons  40/677 

Legal  Settlement;  Care  Provided  for  a  Mentally 

Incompetent  Indigent  40/678 


Liens;  Applicability  of  Lien  Individually 
Against  Property  of  Husband  and 
Wife  40/679 

Liens;  Applicability  to  Land  Lying  in  First 

County  by  Virtue  of  Welfare  Payments  by 

the  Second  County  40/680 

Liens;  Applicability  to  Property  Sold  by  the 

Welfare  Recipient  40/682 

Liens;  Applicability  to  Realty  Acquired  After 
the  Filing  of  the  Lien;  Applicability 
of  Liens  to  Inherited  Realty;  Reserves 
Permitted  in  Determining  EUgibiHty  for 
Assistance,  Absence  of  any  Intent  or 
Authority  to  Limit  or  Affect 
Liens  40/682 

Liens;  Determination  of  Priority  40/689 

Liens;  Effect  of  Conveyance  of  Realty  Concerning 
Welfare  Payments  Made  After  the 
Conveyance  40/684 

Liens;  Enforcement  of  When  the  Lienee  is  Still 

Receiving  Aid  40/685 

Liens;  Extent  of  Priority  of  Funeral 

Expenses  40/686 

Liens;  Filing  and  RefiUng  of;  Use  of  Rubber 
Stamp  Ass  the  Signature  of  the  Director 
of  Social  Services  40/686 

Liens;  Filing  of  Lien  After  Death  of  Welfare 

Recipient  -  40/687 

Liens;  Income  from  Trust  40/688 

Liens;  Mental  Health;  Determination  of 

Priority  40/689 

Liens;  Mental  Health;  Extent  to  Which  Property  of 
a  Patient  Must  Be  Considered  Assets  of  the 
Patient  in  Determining  His  EligibiUty  for 
Medical  Assistance  to  the  Aged  Welfare 
Payments;  Sale  of  Realty  By  Patient  and 
AppHcation  of  Proceeds  in  Full  or  Partial 
Satisfaction  of  the  Lien;  Eligibility  for 
Medical  Assistance  to  the  Aged  Not  Affected 
By  Such  Sale  and  AppHcation  of  Proceeds 
By  the  Patient  40/689 

Liens;  Priority  of  Demolition  Lien  Over  40/691 


Welfare  Liens  40/693 

Liens;  Release  of;  Adequacy  of  Disinterested 

Appraisal  40/695 

Liens;  Release  of  by  CSC  When  No  Action  Taken 
By  the  County  Within  Three  Years  After  the 
Death  of  the  Recipient  40/696 

Liens;  Release  of;  Necessity  for  Payment  to  the 

County  of  FuU  Market  Value  40/699 

Liens;  Sale  of  Old  Age  Assistance  Recipient's 
Life  Estate;  Nature  of  County's  Rights  as 
to  Proceeds  of  the  Sale  and  As  to  the  Land 
Sold  40/698 

Liens;  Statute  of  Limitations;  Welfare 

Claims  40/700 

Liens;  Statutes  of  Limitations  or  Conditions 

Precedent;  Tolling  of  Statutes  of  41/185 

Limitations  41/186 

Medical  Assistance;  Elimination  of  a  Category  of 
Services;  Elimination  of  a  Category  of 
Persons  41/18 

Medical  Assistance;  Frequency  of  Payments  by 
the  State;  Reimbursement  by  the  County 
for  Their  Share  of  Medical  Assistance 
Costs  41/615 

Medical  Assistance;  Nursing  Home  Services 

Provided  by  Hospitals;  N.  C.  Appropriations 

Act  of  1971;  AppHcablility  of  the 

Limitation  of  "Allowable  Costs  Up  to  $14.00 

Per  Day"  41/541 

Medical  Assistance;  Nursing  Homes;  Counties 
Guaranteeing  Availability  of  Beds 
Unlawful  41/555 

Medical  Assistance;  Obligation  of  Counties; 

Method  of  Raising  Revenue  41/264 

Medical  Assistance;  Payment  of  All  Non-Federal 
Costs  by  the  State  for  Indians  on  Certain 
Reservations  41/140 

Mental  histitutions;  Legal  Settlement  41/472 

Nursing  Homes;  County  Fiscal  Control  Act; 
Requirements  for  Identifying  Nature  of 
Payments  41/557 

Nursing  Homes;  County  Loans  to  Private  Nursing 


Homes  for  Care  of  Welfare  Patients; 

Reimbursement  of  County  From  Funds  Received 

by  County  Under  Title  XIX  of  the  Federal 

Social  Security  Act  and  Chapter  108 

of  the  General  Statutes 
Nursing  Homes;  Direct  Payments  to  Nursing 

Homes;  Payment  in  Advance  for  Nursing 

Home  Services 
Nursing  Homes;  Social  Security  Act;  Medical 

Assistance,  Counties  and  County 

Commissioners  Guaranteeing  of 

Availability  of  Beds 
Parent  and  Child;  Parent  Requiring  Child  to  Pay 

for  Rent  and  Utilities 
Payments;  Authority  of  State  Board  to  Order  a 

Uniform  Raise  in  Welfare  Payments  Without 

Processing  Each  File  Under 

G.  S.  108-43 
Payments;  Frequency  of 
Payments;  Reduction  of  or  Elimination  of 

Categories  of  Services  or  Persons  to 

Whom  Payments  Are  Made 
Pharmacies;  Authority  of  State  Board  of  Social 

Services  to  Make  Payments  to  County-Owned 

Pharmacies  for  Drugs  Dispensed  to  Welfare 

Recipients 
Physicians;  Limitations  on  Types  of  Practitioners 

Who  May  Receive  Payments  From  the 

Department  of  Social  Services 
Records;  Duties  of  the  County  Auditor 
Removal  of  a  Child  From  the  State  in  Violation 

of  a  Custody  Order 
Residence  Requirement  for  Receipt  of  Benefits 

Unenforceable 
Solicitation;  Licensing  of  Public  Solicitation; 

Applicability  of  Solicitation  Statutes  to 

State  Agencies  and  Personnel  ^z 

State  and  County  Departments;  Fumishing 

Information  to  a  Social  Service  Agency  or 

Exchange  for  Purposes  of  a  Survey 
State  Board;  Contracts  for  the  Handling  of  the 

Family  Assistance  Program  41/698 


40/701 


41/304 


41/555 


40/702 


40/703 
40/703 


41/18 


40/704 


40/705 
40/709 

40/711 

40/712 


40/712 


40/713 


State  Board  of  Public  Welfare;  Contracts  With 
Private  Organizations;  Contracts  With 
Organizations  Described  in  Chapter  57  of 
the  General  Statutes;  Authority  of  the 
Board  to  Pay  for  Services  40/714 

Sterilization  (See  Infants  &  Incompetents; 
Sterilization) 

Support,  Enforcement  of;  Special  County  Attorney; 

Duties  40/715 

Support,  Responsibility  for  Initiating  Uniform 

Reciprocal  Enforcement  of  Support  Actions; 
Special  County  Attorneys  40/717 

Support;  Uniform  Reciprocal  Enforcement  of 
Support  Act;  Style  of  Case  Showing  the 
Mother  as  Complainant,  the  Dependent 
Children  Being  Identified  in  the  Body  of 
Document  Filed  With  the  Court;  Order  of 
Support  40/718 

Tubercular  Patients  Committed;  Payment  by  a 
County  for  Care  of  Persons  So 
Committed  40/719 

Work  Incentive  Program;  Mandatory  40/719 

Soil  and  Water  Conservation  Districts 

Authority  of  Soil  and  Water  Conservation 

Districts  to  Act  As  Vendor  of  Particular 

Products  40/722 

Soldiers  and   Sailors  Civil   Relief  Act 

Taxation;  Sales  and  Use  Tax;  Liabihty  for 

Payment  of  North  Carolina  Use  Tax  on 

Motor  Vehicles  and  Other  Tangible 

Personal  Property  Purchased  Outside 

North  Carolina  for  Use  in  This  State  by 

Nonresident  Servicemen  Stationed  in 

North  Carolina  40/887 

Solicitation 

Licensing  of  Public  Solicitation;  Applicability 
of  Solicitation  Statutes  to  State  Agencies 
and  Personnel  40/712 


Special  Police 

Campus  Police;  Scope  of  Arrest  Authority; 

Carrying  Concealed  Weapons  41/270 

Public  Officers  Within  Constitutional 
•,  Prohibiton  of  Double  Office 

Holding  40/585 

(See  also  Company  and  Special  Police) 

State  Departments,  Institutions  and  Agencies 
Agriculture,  Department  of;  Non-ApplicabiUty  of 

"Handlers  Act"  to  Poultry 

"Grow-Out  Operations"  40/723 

Agriculture,  Department  of;  State  Farm  Census 

Act;  Release  of  Information  Secured  By 

Farm  Census  40/724 

Appropriations;  Authority  of  General  Assembly  as 

to  Unexpended  Appropriations  41/379 

Appropriations;  Forfeiture  by  Violating 

Condition  41/338 

Blind  Commission;  Recommendation  That  If 

Corrected  Vision  Is  20/40  or  If  Visual  Field 

Is  Abnormal,  Patient  Be  Referred  to  Eye 

Physician;  Right  of  Patient  to  Have  Free 

Choice  As  to  the  Services  of  Optometrist 

or  Opthalmologist;  Constitutional 
,.         Discrimination  on  the  Part  of  the  State  in 

Favor  of  One  Professional  Field  As 

Against  Another  40/725 

Blind  Commission;  Voting;  Voting  Rights  of 

Chairman;  Voting  By  Proxy  40/729 

Bureau  of  Investigation;  PubUc  Records; 

Authority  of  Clerk  of  Superior  Court  to 

Compel  Production  of  Records  40/730 

Capital  Building  Authority;  Architects  and 

Engineers;  Selection  of  Architects  and 

Engineers  for  State  Agencies  and 

Listitutions  40/732 

Capital  Building  Authority;  Department  of 

Administration  41/421 

Construction  of  State  Building  on  State-Owned 

Property;  Municipal  Building 

Permits  40/735 


Contracts;  Public  Bidding;  Exceptions  40/736 

Correction,  Department  of;  Police 

Protection  41/582 

Correction,  Department  of;  Work  Release;  Money 

Retained  Subject  to  Court  Order  40/539 

Credit  Reporting;  Application  of  Fair  Credit 

Reporting  Act  to  State  Agencies  41/654 

Definition  Within  Meaning  of  Proposed 

Constitutional  Mandate  to  Reduce  Number 

of  40/738 

Education  Assistance  Authority;  Maximum  Rate  of 

Interest  to  Be  Charged  Upon  a  Student 

Loan  Insured  Under  the  Higher  Education 

Act  40/258 

Elections;  State  Board  of;  Transfer  to  Department 

of  Secretary  of  State  41/543 

Equal  Employment  Opportunities;  State  and 

Federal  Law  Applicable  40/741 

Expenses;  Payment  in  Excess  of  G.  S.  138-5 

Allowance;  Authority  of  Budget 

Director  40/742 

Fishing  From  Bridges;  Regulation  of  40/65 

Funds;  Transfer  of;  Authority  for  40/286 

Great  Seal  41/214 

Greater  University;  Lien  on  University-Owned 

Rental  Dwelling  for  Water  and  Sewer 

Service  Charges  40/743 

Greater  University;  Right  to  Retain  Salary  Checks 

and  Apply  on  Instructor's  or  Student's 

Past  Due  Accounts  40/745 

Greater  University;  Traffic  Control  40/746 

Higher  Education,  State  Board  of;  Authority 

Over  Granting  Degrees  By  State 

Institutions  40/746 

Highway  Commission;  Contracts;  PubUc 

Buildings;  Work  Performed  by  Highway 

Commission  Forces  41/252 

Highway  Commission;  Department  of  Archives  and 

History;  Appropriation  for  Purposes  of 

Purchasing  Historical  Markers  41/241 

Highway  Commission;  Eminent  Domain;  Relocation 

Assistance  41/255 


Highway  Commission;  Eminent  Domain;  Relocation 

Assistance;  Litigation  Expense;  Purchase  of 

Remnants  41/234 

Highway  Commission;  Powell  Bill  Funds  41/307 

Housing  Corporation;  Appropriation;  Authority  of 

General  Assembly  as  to  Unexpended 

Appropriation  41/379 

Housing  Corporation;  Appropriation  by   1969 

General  Assembly;  Payment  to  Housing 

Corporation  41/120 

Industrial  Commission;  Appointment  of  Members  By 

Governor  40/311 

Industrial  Commission;  Contempt  Powers; 

Deputy  Commissioners  41/403 

Industrial  Commission;  InappUcabiHty  of  Rules 

of  Civil  Procedure;  Appointment  of 

Guardian  Ad  Litem  40/41 

Medical  Care  Commission;  Authority  of  Executive 

Committee  to  Approve  Hospital 

Projects  40/747 

Medical  Care  Commission;  Authority  to  Classify 

Hospital  Emergency  Services  41/45 

Mental  Health;  Consent  for  Medical  Treatment; 

Provisions  of  G.  S.  110-20.1   Regarding 

Exhibition  of  Certain  Children  and 

Television  Coverage  41/590 

Mental  Health;  Cost  of  Care  and  Treatment  of 

Inmates;  Parental  Liability  41/507 

Mental  Health;  Costs  of  Care  and  Treatment  of 

Inmates;  Parental  LiabiUty; 

Eighteen-Year-Olds  41/662 

Mental  Health;  InappHcability  of  Fair  Labor 

Standards  Act  to  Patients  in  State  Mental 
•      Hospitals  41/153 

Mental  Health;  Liabihty  of  Inmate  of  State 

Mental  Hospital  for  Cost  of  Care, 

Treatment  and  Maintenance  41/566 

Mental  Health;  State  Hospitals;  Authority  of 

Department  of  Mental  Health  to  Issue 

Licenses  to  Hospitals  Which  it 

Operates  41/400 

Mental  Health;  Suspended  Sentences;  Liability 


of  Inmate  for  Cost  of  Care  and 

Treatment  41/579 

Natural  and  Economic  Resources,  Department  of; 

Title  VUI  -  Housing  Act  of  1964; 

Community  Development  Training  Program; 

G.  S.  143A-128  41/627 

Personnel  Board;  Applicability  of 

G.  S.  143-317  to  Hearings  of  40/40 

Ports  Authority;  Contractual  and  Tort 

Liability;  Liability  Insurance  41/667 

Ports  Authority;  Excess  Workmen's  Compensation 

Coverage;  Exposure  Under  the  Longshoremen's 

and  Harbor  Workers'  Compensation  Act  and  the 

Federal  Employees'  Liability  Act  40/748 

Ports  Authority;  Police  Jurisdiction  of  Special 

and  Local  Police  41/433 

Ports  Authority;  Power  of  the  Authority  to  Lease 

Authority  Property  to  Private 

Investors  41/78 

Ports  Authority;  Tort  LiabiBty;  Liability 

Insurance  41/497 

Probation  Commission;  Taking  Fingerprints  and 

Photographs  of  Adult  Probationers  40/184 

Property;  Closing  PubUc  Streets  in 

Butner  41/576 

PubUc  Contracts;  Competitive  Bidding; 

Conditional  Bids  41/394 

Purchase  and  Contract;  Authority  for  State 

Department  of  Administration  to  Purchase 

Equipment  for  Local  Affairs  Department 

Grants  to  Local  Government  40/751 

Purchase  and  Contract;  Necessity  of  Public 

Bidding  on  Contract  for  Purchase  of 

Computers  41/48 

Purchase  and  Contract;  Public  Bidding; 

Authority  of  Purchase  and  Contract  Division 

to  Purchase  or  Lease  Equipment,  or  to 

Enter  Into  a  Service  Contract  41/319 

Real  Property;  Zoological  Authority; 

Responsibility  of  Department  of 

Administration  With  Respect  to  Real 

Property  in  Which  the  North  Carolina 


Zoological  Authority  Has  an 

Interest  41/691 

Reorganization;  Executive  Organization  Act 

of  1971;  Continuation  of  Statutory 

Exemption  of  Certain  State  Employees 

From  the  State  Personnel  Act  41/602 

Reorganization;  Secretary  of  State;  Transfer 

of  the  State  Board  of  Elections  by  a 

Type  II  Transfer  to  the  Department  of  the 

Secretary  of  State;  Powers  &  Duties  of 

Secretary  of  State;  Article  2  of  Ch.  143 A 

of  the  General  Statutes  41/543 

Secretary  of  State;  Transfer  of  the  State 

Board  of  Elections  41/543 

State  Highway  Commission;  Airports;  Aircraft 

Landing  Area,  Regulation  of  41/25 

State  Highway  Commission;  Eminent  Domain; 

Acquisition  of  Right  of  Way  by  State 

Highway  Commission  for  Utility 

Lines  41/366 

State  Highway  Commission;  Highways,  Abandomnent 

of;  Corps  of  Engineers  41/343 

Teachers'  and  State  Employees'  Retirement  System; 

Investment  in  Government  National  Mortgage 

Association  Mortgages  Proper  40/752 

Tort  Liabihty  40/753 

Tort  Liability;  Authority  to  Extend  LiabiMty 

By  Agreement  With  the  Federal 

Government  40/755 

Tort  Liability;  Liability  in  Excess  of 

$15,000  Per  Injury  Per  Person  40/756 

Tort  Liability;  N.  C.  State  Ports  Authority; 

Liability  Insurance  41/497 

Tort  Liability;  North  Carolina  State  University; 

Contract  for  Building  of  a  Pulstar  Nuclear 

Reactor;  Agreement  to  Indemnify  and  Save 

Harmless  40/758 

University  of  North  Carolina,  Chapel  Hill;  Water 

Supply  System;  Partial  Sale  or  Lease 

of  40/761 

Water  Resources  Projects;  Authority  to  Contract 

for  With  Secretary  of  Army  •  41/522 


Workmen's  Compensation;  State  Not  Liable  for 
Workmen's  Compensation  in  Injury  of 
Person  on  Suspended  Sentence  41/398 

Zoological  Authority;  Appropriation;  Violation 

of  Condition  41/338 

Zoological  Authority;  Real  Property; 
Responsibility  of  Department  of 
Administration  With  Respect  to  Real 
Property  in  Which  the  North  CaroUna 
Zoological  Authority  Has  an 
Interest  41/691 

State  Employees    (See  Pubhc  Officers  &  Employees) 

State  Highway  Commission   (See  Streets  and  Highways) 

Statutes 

Construction  of  Statute  Which  Amends  Prior  Law 

But  Erroneously  Cites  Section  40/294 

Statutes  of  Limitations 

Liens;  Old  Age  Assistance;  Tolling  of 

Statute  40/700 

Lien,  Welfare;  Additional  Statement  of  41/185 

Lien  41/186 

Statutory  Construction 

General  and  Special  Acts;  Resolution  of 

Conflict  4 1/22  A 

Sterilization    (See  Infants  &  Incompetents; 
Sterihzation) 

Streets  and  Highways 

Closing  Public  AUey  40/470 

Contracts  for  Highway  Rest  Area  Structures; 

Part  of  Highway  Construction  40/541 

Contracts  Between  State  Highway  Commission  and 
Municipahties  for  Routine  Maintenance  by 
the  Municipalities  of  State  Highway  System 
Streets  40/511 

Conveyance  of  City -Owned  Property  40/461 


Dedication;  Offer  and  Acceptance 

Thereof  40/513 

Expenditure  of  Municipal  Funds  on  State 

Highway  System  Streets  40/515 

Expenditure  of  Powell  Bill  Funds  (See  Streets 

and  Highways;  Municipalities) 
Greater  University;  Traffic  Control  40/746 

Highway  Fund;  License  Plates;  Use  of  Funds 

From  Sale  of  Personalized  License 

Plates  41/605 

Highway  Relocation  Assistance  Act;  Mobile 

Homes;  Consideration  of  Highway 

Relocation  Assistance  Payments  40/762 

Highway  Relocation  Assistance  Act;  Retroactive 

Payments  40/765 

Municipalities;  Authority  of  City  to  Permit 

Overhead  Tramways  to  Connect  Buildings; 

Encroachments  and  Obstruction  on  Streets 

By  Private  Persons  40/520 

Municipahties;  Enforcement  of  State  Highway 

Commission  Ordinance  Within  a 

Municipality  40/514 

Municipalities;  Powell  Bill  Funds;  EligibiHty 

of  Pre- 1945  MunicipaUty  41/307 

Municipahties;  Powell  Bill  Funds;  Expenditure 

for  Drainage  Purposes  41/656 

Municipahties;  Powell  BiU  Funds;  Expenditure 

for  Fire  Station  Approaches  and 

Sidewalks  41/391 

Municipahties;  Powell  Bill  Funds; 

G.  S.  136-41  as  Amended  by  Chapter  182, 

1971  Session  Laws  41/518 

Municipahties;  Powell  BiU  Funds;  Parking; 

Marking  On-Street  Parking  Spaces  40/769 

Municipahties;  Truck  Routes  41/156 

Municipahty  Reimbursement  for  Curbing  and 

Guttering  40/515 

Parking;  Municipal  Permits  40/519 

Parking;  Penalties;  Manner  of 

Enforcement  '  '  40/518 

Paving  of  Driveways  to  Rural  Fire  District 

Firehouses;  State  Highway 

Commission  41/613 


Powell  Bill  (See  Streets  and  Highways; 
Municipalities) 

Relocation  Assistance;  Eminent  Domain;  State 

Highway  Commission  41/255 

State  Property;  Closing  Public  Streets  in 

Butner  41/576 

Tumpike  Authority;  Toll  Roads;  Authority  of  the 
North  CaroUna  Tumpike  Authority  to  Build 
a  "Toll  Road"  Proposed  By  a  Developer  on 
Smith  Island  40/771 

Summary  Ejectment    (See  Eviction) 

Supplemental  Taxes    (See  Education) 

Support   (See  Social  Services;  Support) 

Sureties   (See  Bonds;  Sureties) 


Taxation 

ABC  Act;  Manufacturer's  License;  Beer  Brewed  by 

Resident  Brewer  and  Shipped  Into  State  for 

Transshipment  to  Dealers  in  this 

State  40/20 

ABC  Act;  Tax  on  Spirituous  Liquors;  "Net  Profit" 

Limitation;  G.  S.  18-85(a); 

G.  S.  18-85.2  41/144 

ABC  Act;  Tax  on  Spirituous  Liquors;  "Net  Profit" 

Limitation;  Law  Enforcement  Expense; 

G.  S.  18-45(15);  G.  S.  18-85(a)  41/141 

Ad  Valorem;  Assessment  of  Tax  on  Dog  Acquired 

After  January   1  40/73 

Ad  Valorem;  Bank  Vault  Doors,  Vault  Ventilators, 

Safe  Deposit  Boxes,  Night 

Depositories  41/558 

Ad  Valorem;  Collection;  Levy  on  Merchant's 

Personal  Property  Transferred  Before 

Payment  of  Tax;  Personal  Liability  of 

Purchaser;  G.  S.  105-366(d)  41/482 


Ad  Valorem;  CoUection  and  Foreclosure  of  Taxes; 

Right  of  Town  to  Seek  Judgment  Against 

Property  Owner  40/810 

Ad  Valorem;  Collection  of  Taxes;  Tax  Liens; 

Limitation  of  Actions; 

G.  S.  105-422  41/431 

Ad  Valorem;  Discovered  Property;  Under- Valued 

Property  40/775 

Ad  Valorem;  Duty  to  List;  Penalty  for  Failure 

to  List  40/777 

Ad  Valorem;  Execution;  Description  of  Property 

in  Execution;  G.  S.  105-392  41/427 

Ad  Valorem;  Execution  Sale;  Disposition  of 

Surplus;  Proceeds  of  Execution  Sale  of 

Real  Property  for  Payment  of  Tax  Lien 

Under  G.  S.  105-392  40/778 

Ad  Valorem;  Exemptions;  Air  Cleaning  40/781 

Devices  40/783 

Ad  Valorem;  Exemptions;  Automobiles  Delivered 

to  County  Board  of  Education  for  Use  in 

Driver  Education  Program  40/785 

Ad  Valorem;  Exemptions;  Charitable  Institutions; 

Lodge  Purposes  40/786 

Ad  Valorem;  Exemptions;  Church-Owned 

Automobile  40/789 

Ad  Valorem;  Exemptions;  Church-Owned  Real 

Property;  Residence  of  Director  of  Missions 

of  the  South  Yadkin  Baptist 

Association  40/790 

Ad  Valorem;  Exemptions;  County -Owned  Real 

Property  Leased  to  Private  Concern  40/791 

Ad  Valorem;  Exemptions;  Elks  Club;  Adjacent  Land; 

Swimming  Pool;  G.  S.  105-296(6)  41/248 

Ad  Valorem;  Exemptions;  Farm  Produce;  Original 

Producer;  G.  S.  105-297(12)  41/56 

Ad  Valorem;  Exemptions;  Leased  Tangible 

Personal  Property  Owned  by  Bank; 

G.  S.  105-228.13  41/41 

Ad  Valorem;  Exemptions;  Orphanages  and  Other 

Similar  Homes;  Sailors'  Snug  Harbor; 

G.  S.  105-296(5),  (7); 

G.  S.  105-297(5),  (7)  41/387 


Ad  Valorem;  Exemptions;  Personal  Property; 

Imported  Products  Stored  in  Warehouse; 

Import-Export  Clause,  Article  I, 

Section  10,  Clause  2  of  the  United  States 

Constitution  41/157 

Ad  Valorem;  Exemptions;  Personal  Property 

Stored  in  Public  Warehouses; 

G.  S.  105-281  41/27 

Ad  Valorem;  Exemptions;  Private  Recreation 

Club  40/796 

Ad  Valorem;  Exemptions;  Property  Held  for 

Resale;  G.  S.  105-296,  105-297  41/328 

Ad  Valorem;  Exemptions;  Real  Property;  Building 

Owned  by  Nonprofit  Medical  Development 

Authority  and  Leased  to  Private  Practitioner 

Doctors;  G.  S.  105-278;  Medical  Care 

Commission  Hospital  Facilities  Finance  Act, 

G.  S.  131-140,  G.  S.   131-158  41/583 

Ad  Valorem;  Exemptions;  Real  Property;  Doctor's 

Building  Owned  by  Nonprofit  Hospital 

Corporation  and  Rented  to  Private 

Practitioners; 

G.  S.  105-296(10)  41/347 

Ad  Valorem;  Exemptions;  Real  Property;  Privately 

Owned  Parking  Lots  Leased  by 

Municipality  40/798 

Ad  Valorem;  Exemptions;  Real  Property  Actually 

Used  for  Hospital  Purposes  40/799 

Ad  Valorem;  Exemptions;  Real  Property  Belonging 

to  Nonprofit  Medical  Foundation; 

G.  S.  105-278  (Formerly  G.  S.  105-296  -  See 

Chapter  806,  Session  Laws  of  1971,  New 

Machinery  Act)  41/455 

Ad  Valorem;  Exemptions;  Real  Property  Belonging 

to  YMCA  40/802 

Ad  Valorem;  Exemptions;  State-Owned  Property; 

Leasehold  Interest  in  State  Owned 

Property  40/803 

Ad  Valorem;  Exemptions;  Title  and  Ownership  of 

Goods  in  Process  of  Manufacturing  and 

Contracts  Between  a  North  Carolina 

Corporation  and  the  U.  S.  Government  for 


Manufacture  and  Furnishing  of  Goods  to  the 

U.  S.  Government  40/805 

Ad  Valorem;  Foreclosure;  Joint  Foreclosure  by 

City-County  Tax  Collector; 

G.  S.  105-391(j)  41/337 

Ad  Valorem;  Foreclosure;  Jurisdiction;  Proper 

Trial  Division  in  Which  to  Bring 

Suit  40/808 

Ad  Valorem;  Foreclosure;  Right  of  Town  to  Seek 

Judgment  Against  Property  Owner;  Collection 

and  Foreclosure  of  Taxes  40/810 

Ad  Valorem;  Foreclosure;  Uniform  Civil  Process 

Fees;  Jurisdiction  40/811 

Ad  Valorem;  Gamishment;  Commissions  40/812 

Ad  Valorem;  Gamishment;  Transferee's  Liabihty 

for  Prior  Owner's  Real  Property 

Taxes  40/813 

Ad  Valorem;  Interest,  Waiver  of; 

G.  S.  105-355(a)  41/538 

Ad  Valorem;  Liens;  Motor  Vehicles;  Priority  of 

Ad  Valorem  Taxes  Over  Prior  Perfected 

Liens  and  Security  Interests  41/692 

Ad  Valorem;  Liens;  Personal  Property;  Real 

Property  40/814 

Ad  Valorem;  Listing  Property;  Person  in  Whose 
h         Name  Personal  Property  Should  Be  Listed; 

Floor  Plan  Financing  Arrangement; 

G.  S.  105-304  41/42 

Ad  Valorem;  "Necessary  Expense";  Local  Mental 

Health  Clinic  40/815 

Ad  Valorem;  Payment  of;  Credit  Cards; 

Drafts  40/817 

Ad  Valorem;  Personal  Property; 

Listing  40/817 

Ad  Valorem;  Public  Service  Companies;  Broadcast 

Stations;  State  Board  of  Assessment; 

G.  S.  105-333(1)  41/702 

Ad  Valorem;  Release  of  Taxes;  Authority  of  Board 

of  Aldermen  40/819 

Ad  Valorem;  Revaluation;  Valuation  and 

Assessment  by  County  Board  of 

Commissioners  40/820 


Ad  Valorem;  Situs;  Airplanes; 

G.  S.  105-302(d)  41/324 

Ad  Valorem;  Situs;  Cars  Used  by  Executives 

of  Corporation; 

G.  S.  105-304(hX2)  41/688 

Ad  Valorem;  Situs;  Leased 

Automobiles  40/822 

Ad  Valorem;  Situs;  Leased  Gas 

Cylinders  40/823 

Ad  Valorem;  Situs;  Real  Property;  Tract 

Lying  in  Two  Townships  Within  County; 

Place  for  Listing  40/824 

Ad  Valorem;  Situs;  Residence;  Domicil;  Effect  of 

Marriage  to  Nomesident  Serviceman  Upon 

Taxation  of  Personalty  Owned  by  Woman  Who 

Was  Legal  Resident  of  County  Before 

Marriage  40/825 

Ad  Valorem;  Situs;  Tobacco  Curers  and 

Fuel  Tanks;  G.  S.  105-302(d)  41/344 

Ad  Valorem;  Tax  Collectors;  Appointment  of 

Tax  Collectors;  Effect  of  Local  Acts; 

G.  S.  105-349  and 

G.  S.  105-395(c)  41/589 

Ad  Valorem;  Taxes  Due  But  Unpaid  Upon 

Dissolution  of  Corporation  40/827 

Ad  Valorem;  Waiver  of  Interest; 

G.  S.  105-355(a)  41/538 

Ad  Valorem;  Change  in  Valuation;  Power 

of  Tax  Supervisor  After  Board  of 

Equalization  and  Review  Adjourns; 

G.  S.  105-325(a)(6); 

G.  S.  105-325(b); 

G.  S.  105-296(1)  41/514 

Airports;  Passenger  Boarding  Fee  or 

Tax  40/828 

Ambulance  Liens;  Gamishment  and  Attachment; 

Collection  From  Without  the  County; 

G.  S.  44-51.4;  G.  S.  105-385; 

G.  S.  105-386  41/134 

Corporation  Franchise  Tax;  Exemptions;  40/781 

Air  Cleaning  Devices  40/783 

Corporation  Income  Tax;  ConsoHdated  Returns; 

Installment  Reporting  40/831 


Education  Supplemental  Tax  (See  Education) 
Federal;  Notice  of  Tax  Levy  on  Funds  Due  From  the 

State  Department  of  Social  Services  to  an 

Individual  40/832 

Federal  Estate  Tax;  Group  Life  Insurance 

Policies;  Assignability  to  Avoid  Inclusion 

in  Estate  40/338 

Foreclosure  Suit;  Judgment  by  Default 

Final  40/133 

Franchise  Taxes;  Cablevision  Franchise; 

Impairment  of  Contractual  Obligation; 

U.  S.  Constitution,  Article  I, 

Section   10  40/833 

Franchise  Taxes;  Indebtedness;  Equity  Capital; 

Deductions  from  Tax  Base; 

G.  S.  105-122(b)  41/332 

Gasoline  Tax;  Exemption;  Gasoline  Purchased  by 

County  Board  of  Education  on  Behalf  of  ' 

Extension  Unit  of  Community  College  System 

for  Its  Use  in  Adult  Driver 

Education  40/835 

Gasohne  Tax;  Exemptions;  Red  Cross  40/836 

Gasoline  Tax;  Refund  of  Taxes  Paid  by  Counties 

and  Municipalities;  Tax  Paid  on  Motor  Fuel  ^ 

Used  by  County-Owned  Hospital; 

G.  S.  105-446.1  41/306 

Gasoline  Tax;  Refunds;  Redevelopment  Commissions; 

G.  S.  105-446.1  41/585 

Gift  Tax;  Gifts  to  the  North  Carolina  Museum 

of  Art  40/847 

Gross  Receipts  Tax;  Franchise  Tax;  Motor 

Vehicles;  Lease  Agreement  40/837 

Gross  Receipts  Tax  on  Common  Carrier  Under 

Lease  Agreement  40/437 

Hospital  Districts;  Levy  for  Operating 

Expenses;  Year  of  Levy;  Construction 

of  BaUot;  G.  S.  131-126.38  41/402 

Income  Taxes;  Divorce;  Basis  for  Gain  or  Loss; 
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Authority  to  Administer  Oath  to  Affidavit  of 

Facts  and  to  Order  Detention  856 

Mental  Health;  Release  from  Commitment  to  Hospital 

Under  G.  S.  122-84;  ApplicabUity  of 

G.  S.  122-67  to  Mentally  111  Criminals  935 

Motor  Vehicles;  Drivers'  Licenses;  Farm  Tractor; 

Operation  After  Revocation  of  License  832 

Motor  Vehicles;  Drunken  Driving;  Chemical  Test  ■        792 

Motor  Vehicles;  Drunken  Driving;  Chemical  Test  of 

Blood  to  Determine  Alcoholic  Content;  Change 

of  Charge  815 

Motor  Vehicles;  Equipment  and  Construction;  Rock  ^ 

and  Gravel  Loads  708 

Motor  Vehicles;  Handicapped  Drivers'  Parking  ^,  . 

Privileges;  Constitutionality  i^  ,,  769 

Motor  Vehicles;  Manufacturer's  License  850 

Motor  Vehicles;  School  Buses;  Mechanical  Stop 

Arm  Requirements  at  Railroad  Crossings  861 

Motor  Vehicles;  Title  and  Registration;  Permanent 

Registration  for  Motor  Vehicle  Leased  to  a  - 

Municipahty  798 

Municipalities;  Boundaries;  Session  Laws;  Municipal 

Charters;  Boundary  Between  Towns  of  Yaupon  Beach 

and  Long  Beach  ■  ^'  ^^^ 

Municipalities;  Contracts;  Award  of  Contracts; 

Division  of  Contracts  823 

MunicipaHties;  Elections;  Statutory  Construction; 

G.  S.  163-287;  Time  When  Special  Municipal 

Elections  May  be  Held  881 

Municipalities;  Federal  Aid  Grants;  Relocation 

Assistance  Payments;  Code  Enforcement 

Program  896 

Municipalities;  Streets  and  Highways;  Parking; 

Special  Spaces  831 


Municipalities;  Streets  and  Highways;  Truck 

Routes  735 

Police  Officers  &  Employees;  Policemen;  Off-Duty 

Police  Officers;  Power  of  Arrest; 

Moonlighting  911 

Public  Officers  &  Employees;  Conflict  of  Interest; 

County  Physician  Serving  as  County  Commissioner; 

G.  S.   14-234  765 

Public  Officers  &  Employees;  Double  Office  Holding; 

Members  of  County  Board  of  Elections  May  Not 

Hold  Another  Elective  Office  Concurrently; 

G.  S.  163-30;  G.  S.   128-1.1;  Article  VI, 

Section  9,  N.  C.  Constitufion  793 

Public  Officers  &  Employees;  Oaths  of  Office;  No 

Authority  of  Federal  Judge  to  Administer  740 

Public  Officers  &  Employees;  Qualifications  for 

Pubhc  Office;  Non-BeHef  in  Existence  of  God  as 

Disqualification  for  Office;  Article  VI, 

Sections  8  and   13,  North  Carolina  Constitufion; 

First  and  Fourteenth  Amendment,  U.  S. 

Constitution  727 

Pubhc  Officers  &  Employees;  Register  of  Deeds; 

Municipalities,  Ordinances;  Filing  and  Recording 

Subdivision  Ordinances  and  Amendments  Thereto; 

Arficle   19,  Chapter  160A  752 

Public  Officers  &  Employees;  Sheriffs,  Deputy; 

Qualifications  for  Holding  Office;  Residency; 

Article  VI,  Section  6,  North  Carolina 

Constitution  754 

Sand  Dune  Protection;  Outer  Banks,  Administration 

of  Programs;  Autliority  of  State  and  County 

Government;  Arficle  3,  Chapter  104B,  North 

Carolina  General  Statutes  874 

Social  Services;  Adoption  of  Adults;  Effect  of 

Individual  Concerned  Reaching  Majority 

Before  Entry  of  Final  Order  918 

Social  Services;  Adoption  of  Minors;  Findings  of 

Abandonment  Made  by  the  Clerk  or  by  a  District 

Court  Judge;  Transfer  of  Cases  Between  Trial 

Divisions  751 

Social  Services;  Day -Care  Facilifies,  Licensing  of; 

Payment  of  Privilege  License  Tax  887 


Social  Services;  Juveniles;  Termination  of 

Probation  771 

State  Departments,  Institutions  &  Agencies;  Ports 
Authority;  Council  of  State;  Borrowing  of 
Funds  796 

State  Departments,  Institutions  and  Agencies;  Public 
Utilities;  Competitive  Bids  from  Motor  Carriers 
I        for  Transportation  of  State  Employees'  Property 
at  Rates  Lower  Than  Those  on  File  With  and 
Approved  by  Utilities  Commission; 
G.  S.  62-260(a)(l),  G.  S.  62-144(d)  and 
Chapter  856  of  1971   Session  Laws  825 

State  Departments,  Institutions  &  Agencies; 

Reorganization;  Department  of  Commerce; 

Transfer  of  the  N.  C.  Burial  Commissioner 

&  the  N.  C.  Burial  Commission  to  the 

Department  of  Commerce  by  a  Type  II 

Transfer;  Powers  and  Duties  of  the  Secretary 

of  Commerce;  Articles  1   and   15  of  Chapter   143 A 

of  the  General  Statutes  921 

State  Departments,  Institutions  &  Agencies;  State 
Property,  Trusts,  State  Land  Fund;  Taxing  a 
Portion  of  the  Proceeds  of  a  Gift  of  Land 
for  the  State  Land  Fund  Where  the  Deed  of 
Gift  Provided  for  Net  Proceeds  to  be  Paid 
to  the  Grantors  ,    ;..  738 

State  Departments,  Institutions  &  Agencies; 

University  of  N.  C.  at  Chapel  Hill;  PubUc 

UtiHties;  Governor's  Commission  to  Study  Sale 

or  Retention  of  University  Owned  Utilities; 

Chapter  723,  Session  Laws  of  1971  925 

State  Departments,  Institutions  &  Agencies;  Western 
Carolina  University;  Director  of  the  Budget; 
Advisory  Budget  Commission;  Authority  to 
Transfer  Funds  843 

State  Departments,  Institutions  &  Agencies; 
Zoological  Authority;  North  Carolina 
Zoological  Garden;  Real  Property;  Placing 
a  Mobile  Office  Owned  by  the  N.  C.  Zoological 
Society,  Inc.,  Upon  Property  Held  in  the  Name 
of  The  N.  C.  Zoological  Garden  711 

Taxation;  Ad  Valorem;  Classification;  Persons 


?' 


Sixty-Five  Years  of  Age  and  Older;  Principal 

Place  of  Residence;  G.  S.   105-277.1  725 

Taxation;  Ad  Valorem;  Exemptions;  Real  and  Personal 

Property  of  the  Charlotte  Opera  Association,  the 

Charlotte  Women's  Center  and  the  Carolinas 

Hospital  and  Health  Services,  Inc.; 

G.  S.  105-278;  G.  S.  105-280  748 

Taxation;  Ad  Valorem;  Personal  Property;  Inventory; 

G.  S.   105-317.1  869 

Taxation;  Ad  Valorem;  Situs;  Personal  Property; 

Property  in  Custody  of  Person  Other  Than  Owner; 

Truck  Chassis;  G.  S.  105-274,  -304,  -315  901 

Taxation;  Ad  Valorem;  State  Departments  and  Agencies; 

Payment  of  Taxes  Under  G.  S.  105-279  by  Wildlife 

Resources  Commission  on  Value  of  Timber 

Exchanged  for  Land  766 

Taxation;  Cigarette  Tax;  Sales  Tax;  G.  S.  105-113.3, 

G.  S.  105-113.5,  G.  S.  105-164.3  930 

Taxation;  Constitutional  Law;  Interstate  Commerce; 

Airports;  Boarding  Fees;  G.  S.  63-7  877 

Taxation;  Corporate  Income  Tax;  Dividends;  Domestic 

Corporations  884 

Taxation;  Franchise  Taxes;  Street  Bus  Systems; 

G.  S.  105-116;  G.  S.   105-120.1  713 

Taxation;  GasoHne  Tax;  Refunds;  City  Transit  Systems; 

Contiguous  Municipalities;  G.  S.   105446.3  720 

Taxation;  Income  Tax;  Exemptions;  Dependents;  Court 

Order  Assigning  Exemptions; 

G.  S.  105-149  866 

Taxation;  Income  Tax;  Gain  From  Sale  of  Property; 

Mortgage  Assumption  Agreement; 

G.  S.  105-141(aX3);  Gift  Tax;  Transfer  for 

Less  Than  Full  Consideration; 

G.  S.  105-189  923 

Taxation;  Income  Taxes;  Retirement  Pay;  Taxability 

of  Legislative  Retirement  Pay  and  Benefits  in 

Excess  of  Member's  Contributions  744 

Taxation;  Real  Estate  Excise  Stamp  Tax;  Foreclosures; 

Consideration;  G.  S.  105-228.29  837 

Taxation;  Real  Estate  Excise  Stamp  Tax;  Foreclosures; 

Government  Instrumentahties;  Federal  National 

Mortgage  Association;  Government  National 


Mortgage  Association;  Veterans  Administration; 

G.  S.  105-228.28  714 

Trusts;  Charitable  Trusts;  Termination  of  "Private 

Foundation"  and  Distribution  of  Assets  828 

Water  Resources;  Contracting  Debt  For;  Authority  of 

State  and  Local  Governments  883 


13  January   1972 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Motor  Vehicles;  Equipment  and 
Construction;  Rock  and  Gravel  Loads 

Colonel  Edwin  C.  Guy 

North  Carolina  State  Highway  Patrol 

Does  G.  S.  20-1 16(g)  require  the  peak  of 
a  load  on  a  truck,  trailer  or  other  vehicle 
to  be  six  inches  below  a  horizontal  hne  six 
inches  below  the  top  of  all  four  side  walls 
when  loaded  at  the  loading  point  with 
rock,  gravel,  stone  or  other  similar 
substances? 


No. 


G.  S.  20-1 16(g),    as    amended    by    the    1971    General    Assembly, 
provides: 

"(g)  No  vehicle  shall  be  driven  or  moved  on  any 
highway  unless  such  vehicle  is  so  constructed  or  loaded 
as  to  prevent  any  of  its  load  from  dropping,  sifting, 
leaking,  or  otherwise  escaping  therefrom,  except  that 
sand  may  be  dropped  for  the  purpose  of  securing 
traction,  or  water  or  other  substance  may  be  sprinkled 
on  a  roadway  in  cleaning  or  maintaining  such  roadway. 

Trucks,  trailers  or  other  vehicles  when  loaded  with 
rock,  gravel,  stone  or  other  similar  substances  which 
could  blow,  leak,  sift  or  drop  shall  not  be  driven  or 
moved  on  any  highway  unless  the  height  of  the  load 
against  all  four  walls  does  not  extend  above  a 
horizontal  line  six  inches  below  their  tops  when  loaded 
at  the  loading  point,  or  if  not  so  loaded,  unless  the 
load  shall  be  securely  covered  by  tarpauHn  or  some 
other  suitable  covering,  or  unless  it  is  otherwise 
constructed  so  as  to  prevent  any  of  its  load  from 
dropping,  sifting,  leaking,  blowing,  or  otherwise 
escaping  therefrom."   (Emphasis  added.) 
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The  six-inch  top  free  side  wall  requirement  at  the  loading  point 
required  by  this  section,  when  loading  with  rock,  gravel,  stone  or 
other  similar  substances,  does  not  relate  to  the  peak  of  the  load 
but  to  the  horizontal  height  of  the  load  which  is  in  contact  with 
the  four  side  walls.  The  six-inch  top  free  wall  requirement  is  intended 
to  permit  some  shifting  of  the  load  while  in  transit  without  spilling. 

Regardless  of  the  loading  procedure,  except  as  provided  in  this 
section,  if  there  is  a  blowing,  leaking,  shifting  or  dropping  of  any 
portion  of  the  load  while  being  moved  on  any  highway,  the 
operation  of  the  vehicle  is  in  violation  of  this  section. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


13  January   1972 
Subject: 


Criminal    Law    &    Procedure;    Abortions; 
Consent  of  Minor  Not  Necessary 


Requested  by: 


Question: 


Mr.  Clifton  Craig 

Commissioner 

Department  of  Social  Services 

An  unmarried  13-year-old  is  pregnant  and 
has  not  been  declared  mentally 
incompetent.  Her  parents  wish  to  arrange 
an  abortion  but  the  child  refuses  to  give 
her  written  consent.  Is  the  consent  of  the 
minor  necessary  in  order  to  come  within 
the  exemption  to  the  criminal  prohibition 
against  performing  abortions? 


Conclusion: 


In  the  situation  stated,  the  consent  of  the 
minor  is  not  essential  in  order  to  come 
within  the  exemption  to  the  criminal 
prohibition  against  performing  abortions. 
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The  case  of  a  13-year-old  girl,  who  is  pregnant,  but  who  refuses 
to  consent  to  an  abortion,  has  arisen  in  a  North  Carolina  county. 
Her  parents  wish  to  arrange  an  abortion  but  the  child  refuses  to 
give  her  consent. 

G.  S.  14-45.1  provides  certain  conditions  under  which  the 
performing  of  an  abortion  will  not  be  a  violation  of  the  criminal 
laws  of  this  State.  One  of  the  conditions  is  as  follows: 

"Only  after  the  said  woman  has  given  her  written 
consent  for  said  abortion  to  be  performed,  and  if  the 
said  woman  shall  be  a  minor  or  incompetent  as 
adjudicated  by  any  court  of  competent  jurisdiction, 
then  only  after  permission  is  given  in  writing  by  the 
parents,  or  if  married,  her  husband,  guardian  or  person 
or  persons  standing  in  loco  parentis  to  said  minor  or 
incompetent.  ..."   {Emphasis  added.) 

The  statute  says  that  the  written  consent  of  the  woman  must  be 
obtained  and  if  she  is  a  minor  or  incompetent,  then  the  permission 
of  parents,  etc.,  must  be  obtained.  It  could  be  argued  that  the  use 
of  the  word  "and"  in  this  context  requires  in  the  case  of  a  minor 
both  the  consent  of  the  minor  and  her  parent  or  guardian.  To  so 
interpret  this  statute,  however,  creates  an  unavoidable  inconsistency. 

Note  that  incompetents  are  also  included  within  the  statute.  If  a 
question  similar  to  this  one  were  raised  involving  an  incompetent, 
consistent  interpretation  would  require  the  consent  of  the 
incompetent  as  well  as  that  of  the  parent  or  guardian.  An 
incompetent,  as  a  matter  of  law,  has  no  power  to  consent  and  thus 
it  becomes  apparent  that  the  Legislature  intended  that  some  other 
interpretation  be  made. 

In  1970,  a  class  action  was  brought  before  a  three-judge  court  to 
have  G.  S.  14-44  to  14-45.1  declared  unconstitutional.  As  a  result, 
the  four-month  residency  requirement  was  stricken.  Judge  Craven, 
writing  for  the  panel,  summarized  14-45.1  in  his  opinion,  and  it 
is  interesting  to  read  his  interpretation  of  the  statute  now  in 
question : 
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".  .  .  the  woman,  or  if  she  is  a  minor  or  incompetent, 
someone  acting  for  her,  must  give  her  written  consent 
to  the  abortion;"  Corkey  v.  Edwards,  322  F. 
Supp.   1248  (1971). 

Note  that  Judge  Craven  interpreted  the  word  "and"  to  mean  "or" 
in  this  peculiar  statutory  context. 

Judge  Craven,  himself,  was  quick  to  point  out  that  the  federal  court 
cannot  interpret  a  state  statute  with  finality;  this  is  the  province 
of  the  highest  court  of  the  state.  We  do  not  cite  Judge  Craven's 
opinion  as  authority  but  rather  as  an  indication  that  the  statute 
lends  itself  to  the  interpretation  given  in  this  opinion. 

It  is  our  opinion  that  the  word  "and"  in  this  context  was  used 
to  introduce  a  separate  and  distinct  fact  situation;  z.e.,  if  the  woman 
upon  whom  the  abortion  is  to  be  performed  is  a  minor  or 
incompetent,  then  the  permission  of  parents,  etc.,  only  is  required. 
It  is  not  necessary  that  both  the  minor  woman  and  her  parents 
sign  the  consent.  It  should  be  remembered,  however,  that  the 
consent  of  the  parents  in  this  case  is  only  one  of  the  several 
conditions  which  must  be  met  before  the  abortion  would  be  lawful. 
Their  consent  alone  is  not  sufficient. 

Robert  Morgan, 
/  Attorney  General  v 


21   January   1972 
Subject: 


Requested  by: 


State  Departments,  Institutions  & 
Agencies;  Zoological  Authority;  North 
Carolina  Zoological  Garden;  Real  Property; 
Placing  a  Mobile  Office  Owned  by  the 
North  Carolina  Zoological  Society,  Inc., 
Upon  Property  Held  in  the  Name  of  The 
North  Carolina  Zoological  Garden 

Mr.  Peter  C.  Crohus 
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Executive  Manager 

North  Carolina  Zoological  Authority 

Question:  Can      the      North      Carohna     Zoological 

Authority  allow  the  North  Carolina 
Zoological  Society,  Inc.,  to  place  a 
mobile-office  type  structure  upon  land  held 
in  the  name  of  the  North  Carolina 
Zoological  Garden  to  be  used  as  office 
space  for  both  the  Society  and  the 
Authority? 

Conclusion:  The    Board    of    Directors    of   the    North 

Carohna  Zoological  Authority  does  have 
power  to  permit  such  structure  to  be 
placed  on  these  lands  if  doing  so  assists  in 
carrying  out  the  objectives  of  the  Board. 

The  facts  appear  to  be  that  the  North  Carolina  Zoological  Society, 
Inc.,  a  private,  non-profit  corporation,  has  been  donated  a 
mobile-home  type  office  structure.  This  structure  would  be  placed 
upon  property  held  in  the  name  of  the  North  Carolina  Zoological 
Garden  and  administered  by  the  North  Carolina  Zoological 
Authority.  The  structure  would  be  used  for  office  space  both  by 
employees  and  agents  of  the  Authority  and  the  Society.  The  purpose 
of  the  Society  is  the  same  as  the  Authority,  being  the  estabhshment 
of  a  State  Zoo.  Mr.  Carroll  L.  Mann,  the  State  Property  Control 
and  Construction  Officer,  has  stated  that  he  feels  the  Authority  has 
the  power  to  permit  the  structure  to  be  placed  upon  the  land.  With 
this  position,  this  Office  agrees. 

The  North  Carolina  Zoological  Authority  is  a  State  agency,  but  by 
the  terms  of  the  statute  creating  it,  the  Authority  is  not  as  restricted 
as  normal  State  agencies  in  its  functions,  having  far  greater  latitude 
in  what  it  can  do.  The  provisions  of  G.  S.  143-175(10)  give  the 
Board  of  Directors  of  the  Authority  the  power  "to  do  all  other 
things  necessary  to  advance  and  carry  out  the  objectives  of  the 
Board."  Since  nothing  else  appears  in  the  statute  to  prevent  it,  the 
acquisition  of  a  trailer-type  office  structure  to  house  necessary 
personnel  would  appear  to  fall  within  the  purview  of  carrying  out 
and  advancing  the  objectives  of  the  Board. 
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Robert  Morgan,  Attorney  General 
Rafford  E.  Jones, 
Associate  Attorney  General 


21   January    1972 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Taxation;  Franchise  Taxes;  Street  Bus 
Systems;  G.  S.    105-116;  G.  S.   105-120.1 

Mr.  Charles  M.  Brown,  Jr. 
Rocky  Mount  City  Attorney 

Where  a  city  levies  a  franchise  tax  on 
1  June  1971,  under  authority  granted  by 
the  General  Assembly,  and  effective 
1  July  1971,  the  General  Assembly 
amends  the  law  and  revokes  that  authority, 
is  the  city  required  to  refund  that  fraction 
of  the  tax  which  represents  that  portion 
of  the  year  (11/12)  during  which  no 
authority  exists  for  the  imposition  of  the 
tax? 


G.  S,  105-116,  prior  to  1  July  1971,  permitted  cities  and  towns, 
but  not  counties,  to  levy  a  franchise  tax  on  companies  engaged  in 
operating  street  bus  systems  for  the  transportation  of  passengers  for 
hire.  The  City  of  Rocky  Mount,  as  part  of  its  tax  structure,  levied 
such  a  tax  on  1  June  of  each  year,  including  1  June  1971.  Effective 
1  July  1971,  the  franchise  tax  provisions  relating  to  street  bus 
systems  were  removed  from  G.  S.  105-116  and  placed,  in  altered 
form,  in  G.  S.  105-120.1.  The  latter  statute  expressly  provides  that 
"no  county,  city  or  town  shall  impose  a  franchise,  license  or  privilege 
tax  upon  the  business  taxed  under  this  section."  The  Rocky  Mount 
city  attorney  has  inquired  "is  the  City  required  to  refund  ll/12ths 
of  the  tax,  or  is  it  entitled  to  keep  the  entire  amount?" 
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The  tax  here  was  due  in  full  on  1  June  1971.  It  was  not  due  in 
twelve  monthly  installments.  The  franchise  which  was  taxed  was 
not  granted  from  month  to  month,  but  annually.  The  tax  was 
lawfully  imposed  as  of  the  date  of  its  imposition.  Therefore,  we 
are  of  the  opinion  that  there  is  no  requirement  that  the  city  refund 
that  fraction  of  the  tax  which  represents  that  portion  of  the  year 
(11/12)  during  which  no  authority  exists  for  its  imposition.  The 
effect  of  G.  S.  105-120.1  is  merely  that  if  Rocky  Mount  had  had 
no  franchise  tax  ordinance  in  effect  on  1  July  1971,  with  respect 
to  street  bus  systems,  it  could  not  subsequently  adopt  one,  or  if 
it  had  one,  as  is  the  case  here,  it  could  not  impose  the  tax  on 
its  next  due  date,   1   June   1972. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


21   January   1972 
Subject: 


Taxation;  Real  Estate  Excise  Stamp  Tax; 
Foreclosures;  Government 

Instrumentalities;  Federal  National 
Mortgage  Association;  Government 
National  Mortgage  Association;  Veterans 
Administration;  G.  S.   105-228.28 


Requested  by: 


Mr.   Austin  C.  Williams 

Regional  Counsel 

Federal  National  Mortgage  Association 


Question ; 


Where  the  Veterans  Administration,  the 
Government  National  Mortgage  Association 
and  the  Federal  National  Mortgage 
Association,  as  creditors  under  a  deed  of 
trust,  purchase  the  secured  real  property 
through  a  power  of  sale  or  by  foreclosure, 
is  the  conveyance  to  them  by  the  trustee 
of  the   instrument   subject   to   the   North 
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Carolina  excise  stamp  tax  on  conveyances? 

Conclusion:  No.    Property    sold   by    a  trustee   to   the 

Veterans  Association,  Government 
National  Mortgage  Association  and  to 
Federal  National  Mortgage  Association,  as 

^  creditors    under   a  deed   of  trust,  is  not 

subject  to  the  North  Carolina  excise  stamp 
tax. 

This  supersedes  and  adjusts  a  prior  opinion  given  by  this  office  to 
Mrs.  Lois  C.  LeRay,  Register  of  Deeds,  and  found  at 
41   N.C.A.G.   168. 

The  Federal  National  Mortgage  Association  (FNMA)  Charter  Act  at 
12  U.S.C.   1723a  (c)  provides:      , 

"(1)  The  Association  (Government  National  Mortgage 
Association)  including  its  franchise,  capital,  reserves, 
surplus,  mortgages  or  other  security  holdings,  and 
income  shall  be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United  States,  by  any 
territory,  dependency,  or  possession  thereof,  or  by  any 
State,  county,  municipality,  or  local  taxing  authority, 
:  .  except  that  any  real  property  of  the  Association  shall 
be  subject  to  State,  territorial,  county,  municipal,  or 
local  taxation  to  the  same  extent  according  to  its  value 
as  other  real  property  is  taxed.    « 

"The  corporation  (Federal  National  Mortgage 
Association),  including  its  franchise,  capital,  reserves, 
surplus,  mortgages  or  other  security  holdings,  and 
income,  shall  be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  any  State,  territory,  possession, 
Commonwealth,  or  dependency  of  the  United  States, 
or  by  the  District  of  Columbia,  or  by  any  county, 
municipality,  or  local  taxing  authority,  except  that  any 
real  property  of  the  corporation  shall  be  subject  to 
State,  territorial,  county,  municipal,  or  local  taxation 
to  the  same  extent  as  other  real  property  is  taxed." 
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G.  S.   105-228.30  provides  in  relevant  part: 

"There  is  hereby  levied  an  excise  tax  on  each  deed, 
instrument,  or  writing  by  which  any  lands,  tenements 
or  other  realty  shall  be  granted,  assigned  or  otherwise 
conveyed  to,  or  vested  in,  the  purchaser  or  purchasers, 
or  any  other  person  or  persons." 

(1)  For  taxing  purposes,  a  deed  of  trust  should  be  treated  as  a 
mortgage.  The  State  of  North  CaroHna  cannot  impose  a  tax  on  a 
federal  instrumentahty,  and  do  indirectly  what  is  forbidden  to  it 
directly.  If  the  deed  of  trust  instrument  were  not  used  in  North 
Carolina,  but  instead  the  traditional  mortgage  were  substituted,  the 
instant  controversy  would  present  itself  with  FNMA  as  mortgagee, 
and  defaulting  debtor  as  mortgagor.  Then,  if  FNMA  were  to  transfer 
its  interest  after  default  and  foreclosure  to  a  third  party  (such  as 
the  Veterans  Administration),  quite  apparently  G.  S.  1 05-228. 30's 
taxing  burden  would  be  impermissible,  as  falling  squarely  upon 
FNMA,  the  transferor,  and  an  entity  exempt  from  state  taxation 
by  virtue  of  Congressional  edict.  (12  U.S.C.   1723a  (c)). 

With  this  in  mind,  it  becomes  relevant  to  examine  the  deed  of  trust 
instrument  as  used  in  North  Carolina  with  emphasis  upon  the  duties 
and  functions  of  the  parties  involved.  The  purpose  of  the  deed  of 
trust  is  to  guard  against  and  prevent  the  opportunity  for  fraud 
against  the  debtor.  Once  there  has  been  a  default  by  the  debtor 
and  a  properly  conducted  sale,  the  debtor  drops  from  the  picture, 
leaving  the  trustee  to  act  principally  for  the  creditor.  The  State  of 
Virginia,  Hke  North  Carolina,  relies  primarily  upon  the  deed  of  trust 
as  security  for  debts.  The  court  in  In  Re  Sherman,  12  F.  Supp.  297 
(1935),  while  discussing  a  debt  in  Virginia  secured  by  a  deed  of 
trust  on  Virginia  land  said  at  298: 

"The  rights  of  the  creditor  thereunder  (referring  to 
a  deed  of  trust)  are  not  substantially  different  from 
those  under  a  common  law  mortgage  which  is  now 
rarely  used  in  this  State  and  it  is  generally  customary 
to  use  the  terms  'mortgagor'  and  'mortgagee'  when 
referring  respectively  to  the  debtor  and  creditor  under 
a  deed  of  trust.  A  deed  of  trust  in  its  legal  operation 
and  effect  is  essentially  a  mortgage  with  power  of  sale; 
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the  only  difference  being  that  the  property  is 
conveyed,  not  to  the  creditor  himself,  but  a  third 
person  through  whom  the  rights  of  the  creditor  are 
exercised  in  case  of  the  debtor's  default." 

(2)  A  trustee  in  a  deed  of  trust  is  considered  as  the  agent  of  the 
creditor.  In  Gillespie  v.  State  of  Oklahoma,  257  U.S.  501, 
66  L.  Ed.  338,  42  S.  Ct.  171  (1922),  it  was  held  that  where  the 
principal  is  immune  from  taxation,  the  agent  is  likewise  immune. 

By  its  very  nature,  a  government  must  act  through  agents.  In  United 
States  V.  County  of  Alleghany,  322  U.  S.  174,  88  L.  Ed.  1209, 
64  S.  Ct.  908  (1944),  this  language  is  used: 

"We  think,  however,  that  the  Government's  property 
interests  are  not  taxable  either  to  it  or  to  its  bailee. 
The  'Government'  is  an  abstraction,  and  its  possession 
of  property  largely  constructive.  Actual  possession  and 
custody  of  Government  property  nearly  always  are  in 
someone  who  is  not  himself  the  'Government'  but  acts 
in  its  behalf  and  for  its  purposes.  He  may  be  an  officer, 
an  agent,  or  a  contractor.  His  personal  advantages  from 
the  relationship  by  way  of  salary,  profit,  or  beneficial 
personal  use  of  the  property  may  be  taxed  as  we  have 
held.  But  neither  he  nor  the  Government  can  be  taxed 
for  the  Government's  property  interest." 

"It  has  been  established  ever  since  the  time  of  Lord  Coke  that, 
where  a  power  is  executed,  the  person  taking  under  it  takes  under 
him  who  created  the  power,  and  not  under  him  who  executed  it." 
Jones  on  Mortgages,  Sec.  2439.  Thus,  it  can  be  fairly  said  that  the 
individual  trustees  who  hold  legal  title  and  who  will  ultimately  upon 
default  convey  the  security  property  to  the  creditor  operate  in  a 
representative  capacity  only. 

It  is  widely  held  that  a  trustee  is  the  common  agent  for  both  the 
creditor  and  the  debtor.  The  W.  A.  H.  Church,  Inc.,  v.  Holmes, 
42  F.  2d  608,  610;  Mills  v.  Mutual  Bldg.  &  Loan  Assoc. 
216  N.  C.  664,  6  S.  E.  2d  549  (1940).  The  trustee  is  the  trustee 
for  both  the  trustor  and  the  beneficiary  and  the  common  agent 
for  both,  as  both  are  beneficiaries  to  the  extent  of  their  respective 
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interests.  122  F.  Supp.  401.  The  rule  is  recognized  in  Illinois  that 
a  trustee  under  a  trust  deed  is  the  representative  and  trustee  of 
all  the  parties  to  the  instrument.  White  v.  Macqueen,  360  111.  236, 
195  N.  E.  832  (1935).  Trustees  are  considered  as  the  agents  of 
both  parties.  359  Ewing  v.  Mcintosh,  Mo.  625,  222  S.  W.  2d  738 
(1949).  A  trustee  in  a  deed  of  trust  is  the  agent  of  both  parties. 
Hudson  V.   Barkam,   101    Va.  63,  43   S.  E.   189  (1903). 

(3)  North  Carolina  cannot  tax  directly  a  proper  function  of  the 
federal  government.  "Unless  immunity  is  effectively  waived, 
properties,  functions,  and  instrumentalities  of  the  United  States  are 
immune  from  taxation  under  State  laws.  United  States  v.  Mays, 
264  F.  2d  317  (1959).  The  activities  of  a  corporation  through 
which  the  national  government  lawfully  acts  must  be  regarded  as 
governmental  functions  and  as  entitled  to  whatever  immunity 
attaches  to  those  functions  when  performed  by  the  government  itself 
through  its  departments.  Congress  has  not  only  the  power  to  create 
a  corporation  to  facilitate  the  performance  of  governmental 
functions,  but  has  the  power  to  protect  the  operations  thus  vaUdly 
authorized.  Pittman  v.  Homeowners'  Loan  Corporation  of 
Washington,  D.C.,  308  U.  S.  21,  84  L.  Ed.  11,  60  S.  Ct.  15 
(1939).  The  appointment  of  a  fiduciary  trustee  and  the  subsequent 
execution  of  his  duties  are  functions  and  processes  which  serve  as 
integral  parts  of  the  governmental  mechanism  and  the  trustee  exists 
not  to  be  considered  as  a  separate  legal  entity  but  as  an  absolutely 
indispensable  entity  in  the  lending  operations  established  by 
Congress.  The  purpose  of  non-profit  governmental  agencies  such  as 
GNMA  and  FNMA  is  to  provide  comprehensive  low  cost  financing. 
This  Congressional  mandate  is  thwarted  when  North  Carolina 
attempts  to  impose  its  transferor  tax  upon  a  trustee  in  the  present 
situation  since  the  trustee  will  quite  naturally  look  to  GNMA  and 
FNMA  for  reimbursement. 

(4)  Substantive  features  of  North  Carolina  property  law  cannot 
preclude  grants  of  Congressional  tax  immunity  to  federal  agencies. 
Legal  niceties,  nuances,  and  cute  distinctions  embedded  in  the  North 
Carolina  property  law,  e.g.,  who  has  the  bare  legal  title  and  should 
thus  be  considered  as  a  grantor  for  taxing  purposes  under 
G.  S.  105-228.30,  appear  only  to  cloud  and  obscure  the  main  issue: 
Upon  whom  does  the  heavy  taxing  burden  of  G.  S.  105-228.30  fall? 
Culpepper  County,   Va.  v.  Ettes,  231    F.   Supp.   999  (1963),  would 
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seem  to  speak  relevantly  to  the  question  at  hand: 

"The  test  for  determining  whether  property  is  United 
States  property  and,  therefore,  reUeved  from  Habihty 
for  real  estate  taxes  turns  on  practical  ownership,  not 
naked  legal  title. '^   {Emphasis  added.) 

And  a  creditor  in  North  Carolina  in  a  deed  of  trust  upon  the  default 
of  his  debtor  does  in  fact  have  practical  ownership  of  the  security, 
and  at  the  sale  is  protected  to  the  amount  of  his  lien. 

(5)  Recent  court  decisions  point  to  the  comprehensive  and  plenary 
tax  immunity  given  federal  agencies  and  instrumentalities  from  State 
attempts  at  taxation.  Recent  federal  cases  from  other  states  have 
dealt  with  factual  situations  involving  issues  quite  similar  to  the 
present  controversy. 

In  United  States  v.  Charles  M.  Dougherty,  199  F.  Supp.  48  (1961) 
aff.  311  F.  2d  627  (1962),  the  United  States  foreclosed  on  a 
mortgage  it  owned,  and  at  a  public  sale  purchased  the  property 
which  secured  the  debt.  The  debtors  had  been  residents  of 
Pennsylvania  who  had  executed  a  mortgage  and  bond  pursuant  to 
provisions  of  the  Farmers  Home  Administration.  Upon  the  sale 
becoming  final,  and  a  deed  delivered  to  the  United  States,  no 
Pennsylvania  Realty  Transfer  stamps  had  been  attached  to  the  deed. 
The  Recorder  of  Deeds  refused  to  accept  the  deed  for  recording 
because  it  did  not  have  the  appHcable  Pennsylvania  Realty  Transfer 
Stamps.  The  United  States  brought  suit  in  a  mandamus  proceeding 
to  compel  the  recordation  of  the  deed. 

The  Court  granted  the  mandamus  to  compel  recordation,  holding 
that  deeds  executed  in  pursuance  of  provisions  of  the  Farmers  Home 
Administration  are  not  required  to  have  Pennsylvania  realty  transfer 
stamps.  The  Court  rejected  a  contention  that  because  the  mortgagors 
were  not  exempt  parties,  the  tax  should  have  been  paid  from  the 
proceeds  of  the  sale.  311  F.  2d  at  628.  On  page  50,  the  Court 
quoted  from  Pittman  v.  Homeowners'  Corp.  308  U.  S.  21, 
60  S.  Ct.  15,  84  L.  Ed.  11  (involving  a  tax  on  the  privilege  of 
recording  an  instrument  and  the  statute  is  silent  as  to  the  one  who 
shall  pay  the  tax)  that  "whoever  pays  it  is  a  tax  upon  the  mortgage 
and  that  is  what  is  forbidden  by  the  law  of  the  United  States." 
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With  the  same  result  upon  almost  identical  facts,  see  United  States 
of  America  v.  Forest  L.  Knapp,  Recorder  of  Deeds, 
168  F.  Supp.  386  (1959).  There  the  district  court  said:  "The  sole 
question  before  the  Court  is  whether  or  not  the  imposition  of  the 
Pennsylvania  Realty  Tax  is  a  tax  upon  a  governmental  function  of 
the  United  States?"   It  held  it  was.  Knapp  at  387. 

Finally,  United  States  v.  Mitnick,  316  F.  Supp.  252  (1970),  adds 
one  small  variation  to  the  same  factual  pattern.  \n  Mitnick,  the  Small 
Business  Administration  conducted  a  judicial  sale  in  order  to  enforce 
a  hen  on  property  given  to  secure  a  loan  (similar  to  FNMA,  GNMA 
loans).  Pennsylvania  sought  the  payment  of  its  realty  transfer  tax 
from  the  proceeds  of  the  judicial  sale.  The  District  Court  held  that 
Pennsylvania  could  not  constitutionally  levy  the  tax. 

In  consideration  of  the  above  and  the  authorities  cited,  it  is  the 
opinion  of  this  Office  that  conveyances  by  individual  trustees, 
through  deeds  of  trusts,  of  property  securing  indebtedness  to  the 
Federal  National  Mortgage  Association  and  the  Government  National 
Mortgage  Association  and  the  Veterans  Administration  are  not 
subject  to  the  realty  transfer  tax  imposed  by  G.  S.   105-228.30. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
George  W.  Boylan, 
Associate  Attorney 


21   January   1972 
Subject: 


Taxation;  Gasoline  Tax;  Refunds;  City 
Transit  Systems;  Contiguous  MunicipaHties; 
G.  S.   105-446.3 


Requested  by: 


Mr.  Fred  W.  London 

Director,  GasoUne  Tax  Division 

N.  C.  Department  of  Revenue 
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Question:  Must     municipal     borders    be     in     actual 

contact  so  as  to  make  two  cities 
"contiguous  municipalities",  where 
gasoline  tax  refunds  are  authorized  to  be 
made  to  city  transit  systems  operated 
"within   contiguous  municipalities"? 

Conclusion:  Yes,   "contiguous"   in  the  context  of  the 

statute,    G.  S.   105-446.3,    implies    actual 
'  ,  contact. 

The  Director  of  the  GasoHne  Tax  Division,  North  Carolina 
Department  of  Revenue,  has  made  this  inquiry: 

"Pursuant  to  G.  S.  105-446.3  a  refund  is  due  on 
motor  fuels  used  by  city  transit  systems  on  operations 
within  a  zone  adjacent  to  and  commercially  a  part  of 
such  municipalities  or  contiguous  municipalities  as 
defined  by  the  North  Carolina  Utihties  Commission 
under  the  provisions  of  G.  S.  62-260.  This  has  given 
us  some  concern  as  to  the  definition  of  contiguous 
operations.  Therefore,  I  would  appreciate  your 
advising  us  the  meaning  of  'contiguous  municipalities'. 

We  have  a  number  of  bus  companies  that  appHed  for 
a  refund  including  motor  fuel  used  between  cities 
whose  commercial  zones  do  not  touch  or  overlap." 

The  significance  of  the  inquiry  will  be  apparent  from  a  review  of 
the  following  legislative  history,  statutory  provisions  and 
administrative  regulation. 

Senate  Bill  669,  entitled  "An  Act.  to  Provide  for  a  Refund  of  Taxes 
Paid  on  Motor  Fuels  Used  in  Operation  of  City  Transit  Systems" 
and  Senate  Bill  670,  entitled  "An  Act  to  Reduce  the  Franchise  or 
Privilege  Tax  on  City  Transit  Systems"  were  introduced  by  Senator 
Warren  on  24  May  1971.  The  latter  was  enacted  first,  on 
12  July  1971,  as  Chapter  833  of  the  Session  Laws  of  1971.  The 
former  was  enacted  on  21   July   1971   as  Chapter   1221. 

Chapter  833  removes  street  railway  and  bus  systems  engaged  in  the 
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transportation  of  passengers  from  the  provisions  of  G.  S.  105-1 16, 
which  imposes  a  franchise  or  privilege  tax  upon  certain  types  of 
public  service  companies,  which  tax  is  measured  by  a  percentage 
of  their  gross  receipts.  In  addition,  it  adds  a  new  section, 
G.  S.  105-120.1,  which  imposes  an  annual  franchise  or  privilege  tax 
in  the  amount  of  $25.00  upon  street  railway,  street  bus  or  similar 
street  transportation  systems  transporting  passengers  for  hire. 

Chapter  1221  adds  a  new  section,  G.  S.  105-446.3,  providing  for 
refunds  of  gasoline  taxes  to  "any  person,  association,  firm  or 
corporation,  who  shall  purchase  any  motor  fuels,  as  defined  in  this 
Article,  for  the  purpose  of  use,  and  the  same  is  actually  used,  in 
the  operation  of  motor  buses  transporting  fare-paying  passengers  in 
connection  with  a  city  transit  system"  as  defined  subsequently  in 
the  act. 

G.  S.  105-446. 3(b)  defines  "city  transit  system"  to  mean  "a  system 
of  mass  pubhc  transportation  authorized  to  operate  within  any 
municipality  or  within  contiguous  municipahties  and  within  a  zone 
adjacent  to  and  commercially  a  part  of  such  municipality  or 
contiguous  municipahties  as  defined  by  the  North  Carolina  Utihties 
Commission  under  the  provisions  of  G.   S.   62-260." 

G.  S.  62-260  appears  in  that  portion  of  Chapter  62  entitled  "Motor 
Carriers",  and  exempts  from  regulation  by  the  Utihties  Commission, 
among  other  things,  "transportation  of  passengers  when  the 
movement  is  within  a  municipahty  exclusively,  or  within  a  residential 
and  commercial  zone  adjacent  to  and  a  part  of  such  municipahty 
or  contiguous  municipalities:  provided,  the  Commission  shall  have 
power  in  its  discretion,  in  any  particular  case,  to  fix  the  Hmits  of 
any  such  zone." 

The  Commission  has  exercised  its  power  by  adopting  Rule  R2-69, 
as  follows: 

"Rule  R2-69.  Intracity  bus  carriers.-(a)  Towns  and 
Municipahties.  Unless  and  until  determined  by  the 
Commission  in  particular  cases,  all  towns  and 
municipalities  shall  for  the  purpose  of  the 
administration  of  G.  S.  62-260  include  a  zone 
adjacent  thereto  as  follows: 
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(1)  A  zone  within  1/4  mile  of  the  corporate  limits 
if  the  municipahty  has  a  population  of  2,500  or  less. 

(2)  A  zone  within  1/2  mile  of  the  corporate  limits 
if  the  municipality  has  a  population  of  between  2,500 
and   10,000. 

(3)  A  zone  within  1  mile  of  the  corporate  hmits  if 
the  municipahty  has  a  population  of  between  10,000 
and   100,000. 

(4)  A  zone  within  2  miles  of  the  corporate  limits  if 
the  municipality  has  a  population  of  more  than 
100,000. 

(5)  Municipalities  whose  commercial  zones  join  shall 
be  considered  as  one  municipality  for  the  purpose  of 
this  rule.''  {Emphasis  added.) 

With  respect  to  the  first  inquiry,  the  word  "contiguous"  may  either 
mean  "near  to  or  in  close  proximity  to"  (see  Application  of  Smith, 
173  F.  2d  984;  State  ex  rel  Warrington  v.  Community  School 
District,  247  Iowa  1167,  78  N.  W.  2d  86)  or,  more  often, 
"adjoining,  in  actual  contact,  meeting  so  as  to  touch"  (see  Russell 
V.Brown,  195  Tenn.  482,  260  S.  W.  2d  251 ;  Harvey  Construction 
Co.  V.  Parmele,  253  Iowa  731,  113  N.  W.  2d  760).  Because  the 
statute  here,  G.  S.  105-446.3,  speaks  of  operations  within 
contiguous  municipalities,  rather  than  of  operations  between 
contiguous  municipahties,  we  believe  that  the  word  "contiguous" 
here  implies  the  necessity  of  having  the  municipal  borders  actually 
touch  than  merely  being  close  to  each  other.  Therefore,  when  the 
statute  authorizes  refunds  to  city  transit  systems  which  operate 
"within  contiguous  municipahties,  and  within  a  zone  adjacent  to 
and  commercially  a  part  of  such  municipahty  or  contiguous 
municipalities",  refunds  may  be  made  only  where  the  municipal 
borders  are  actuahy  touched  at  some  point.  And  where  a  system 
is  operated  within  municipalities  which  are  not  contiguous,  but 
whose  adjacent  commercial  zones  adjoin  or  overlap,  refunds  are 
likewise  permitted,  because  G.  S.  105-446.3  adopts  the  definition 
of  "municipality"  estabUshed  by  the  Utilities  Commission  under  the 
authority  of  G.  S.  62-260,  as  set  out  in  Rule  R2-69  above,  which 
provides  in  part  that  "municipahties  whose  commercial  zones  join 
shall  be  considered  as  one  municipality  for  the  purpose  of  this  rule." 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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25  January   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Criminal  Law  &  Procedure;  Arrest;  Power 
of  Hot  Pursuit;  Municipal  Policemen; 
Auxiliary  Police  Officers 

Mr.  B.  Frank  Archer,  III 
Auxiliary  Police  Officer 

Do  a  city  policeman  and  an  auxiliary 
policeman  have  the  authority  to  engage  in 
hot  pursuit  of  a  defendant  who  has 
committed  a  misdemeanor  or  a  felony  in 
his  presence  and  arrest  such  offender 
without  a  warrant  outside  the  corporate 
limits  of  the  city? 

Yes,  when  the  misdemeanor  or  the  felony 
has  been  committed  in  the  presence  of  the 
city  poHceman  or  auxihary  policeman,  they 
may,  under  the  authority  of 
G.  S.  160A-286,  pursue  the  offender 
outside  the  corporate  limits  for  a  distance 
of  not  more  than  three  miles  from  the 
corporate  Hmits  for  the  purpose  of  making 
an  arrest. 


G.  S.  160A-286  provides  that  in  addition  to  the  authority  within 
the  corporate  limits,  city  poUcemen  shall  have  all  the  powers  invested 
in  law  enforcement  officers  by  statute  or  criminal  law  within  one 
mile  of  the  corporate  limits  of  the  city.  When  a  criminal  offense 
is  committed  within  the  corporate  hmits  of  the  city  or  within  the 
one  mile  extraterritorial  jurisdiction  under  circumstances  which 
would  authorize  a  pohce  officer  to  arrest  the  offender  without  a 
warrant,  the  officer  may  pursue  the  offender  outside  the  corporate 
limits  and  outside  the  city's  extraterritorial  jurisdiction  for  a  distance 
of  not  more  than  three  miles  from  the  corporate  limits  for  the 
purpose  of  making  an  arrest.  Any  officer  pursuing  an  offender 
outside  the  corporate  hmits  or  the  extraterritorial  jurisdciton  of  the 
city  is  entitled  to  ah  the  privileges,  immunities  and  benefits  to  which 
he  would  be  entitled  if  acting  within  the  city,  including  coverage 
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under  the  workmen's  compensation  law. 

G.  S.  160A-282  relates  to  auxiliary  policemen  and  such  policemen, 
while  undergoing  official  training  and  while  performing  duties  on 
behalf  of  the  city  pursuant  to  orders  or  instructions  of  the  chief 
of  police  of  the  city,  are  entitled  to  all  powers,  privileges,  and 
immunities  afforded  by  law  to  regularly  employed  policemen, 
including  benefits  under  the  workmen's  compensation  act. 

G.  S.  1 5-40  authorizes  every  person  in  whose  presence  a  felony  has 
been  committed  to  arrest  the  person  who  he  knows  or  has  reasonable 
grounds  to  believe  guilty  of  such  offense.  Such  arrest  may  be  made 
without  a  warrant.  G.  S.  15-41  provides  that  a  peace  officer  may 
arrest  without  warrant  any  person  who  has  committed  a  felony  or 
misdemeanor  in  the  presence  of  the  officer  or  when  the  officer  has 
reasonable  grounds  to  believe  that  the  person  to  be  arrested  has 
committed  a  felony  or  misdemeanor  in  his  presence.  An  officer  who 
has  reasonable  grounds  to  believe  that  the  person  to  be  arrested 
has  committed  a  felony  and  will  evade  arrest  if  not  immediately  j 
taken  into  custody,  may  arrest  without  warrant. 

Taking  all  of  the  above  statutes  and  construing  them  together,  it 
is  concluded  that  a  city  police  officer  may  arrest  without  warrant 
a  traffic  violator  when  the  offense  has  occurred  in  his  presence  and 
if  necessary  he  may  pursue  the  offender  for  a  distance  of  not  more 
than  three  miles  outside  the  corporate  limits  for  the  purpose  of 
making  an  arrest.  :      - 

Robert  Morgan,  Attorney  General 
'  James  F.   Bullock, 

'  Deputy  Attorney  General 


26  January   1972  , 

Subject:  Taxation;     Ad     Valorem;     Classification; 

;  Persons  Sixty-Five  Years  of  Age  and  Older; 

-      .             .  ,         .  Principal          Place          of          Residence; 

,  ■        ,i  ;       G.  S.   105-277.1 
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Requested  by:  Mr.  John   R.  Milliken  - 

Monroe  City   Attorney 

Question:      -         -    :  Is  a  person,  who  would  otherwise  quahfy 

for  the  beneficial  tax  treatment  provided 
by  G.  S.   105-277.1,  entitled  to  it  if,  due 
-    V  to  age  and  infirmity,  he  was  required  to 

'  live  in  a  nursing  home  and  therefore  did 

not   actually   occupy   his   home  for  more 
than  six  months  of  the  year? 

Conclusion:  Yes. 

Inquiry  has  been  made  whether  a  person,  who  would  otherwise 
qualify  for  the  beneficial  tax  treatment  provided  by 
G.  S.  105-277.1,  would  be  entitled  to  it  if,  due  to  age  and  infirmity, 
he  was  required  to  live  in  a  nursing  home  and  therefore  did  not 
actually  occupy  the  residence  for  more  than  six  months  of  the  year. 
G.  S.  105-277.1  classifies  for  tax  purposes  the  first  $5,000  in 
appraised  value  of  real  property  used  as  the  principal  place  of 
residence  of  certain  persons  sixty-five  years  of  age  or  more.  Further, 
the  statute  defines  the  "principal  place  of  residence  of  a  person" 
as  "the  place  at  which  he  resides  for  six  months  or  more  out  of 
the  year."  A  proper  determination  of  the  question  would  seem  to 
turn   upon  the  meaning  of  "resides"   in  the  definition. 

"Reside"  is  an  elastic  term  to  be  interpreted  in  the  light  of  the 
purpose  of  the  statute  in  which  the  term  is  used.  In  Re  National 
Discount  Corporation,  196  F.  Supp.  766.  For  example,  where  a 
constitutional  provision  required  a  district  judge  to  reside  within 
his  district,  the  Colorado  Supreme  Court  found  that  he  resided 
within  the  district  which  he  served,  although  his  health  was  such 
that  it  was  necessary  for  him  to  be  at  a  lower  elevation  (and  not 
of  his  district)  for  as  much  of  the  time  as  his  actual  presence  was 
not  needed  in  his  judicial  district  for  the  discharge  of  his  official 
duties.  It  was  his  bona  fide  intention  to  return  to  his  district  when 
his  health  permitted  which  enabled  the  court  to  find  that  he  resided 
there.  People  v.   Owers,  29  Colo.   535,  69  P.   515. 

A  similar  situation  exists  here.  We  are  aware  of  the  rule  which 
requires  that  exemptions  be  strictly  construed  in  favor  of  a  taxing 
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authority.  Sale  v.  Johnson,  258  N.  C.  749,  129  S.  E.  2d  465. 
However,  by  that  rule  it  is  not  meant  that  the  statute  should  be 
stintingly  or  even  narrowly  construed.  State  v.  Whitehurst, 
212  N.  C.  300,  193  S.  E.  657.  Bearing  in  mind  that  the  purpose 
of  the  statute  was  to  provide  some  measure  of  tax  rehef  to  certain 
"aged  and  indigent  persons",  according  to  the  title  of  the  act 
(c.  932,  S.  L.  1971),  we  beheve  that  that  purpose  is  accomplished 
by  a  reasonable  construction  which  would,  as  here,  permit  a  person 
to  maintain  his  principal  place  of  residence  at  that  place  where  he 
formerly  physically  resided,  and  where,  but  for  age  and  infirmity, 
he  would  continue  to  physically  reside,  assuming  of  course  that  he 
meets  all  of  the  other  conditions  imposed  by  the  law.  Therefore, 
we  are  of  the  opinion  that  a  person,  who  would  otherwise  qualify 
for  the  beneficial  tax  treatment  provided  by  G.  S.  105-277.1,  is 
entitled  to  that  beneficial  treatment  if,  due  to  age  and  infirmity, 
he  is  required  to  live  in  a  nursing  home  and  therefore  cannot  actually 
occupy  his  home  for  more  than  six  months  of  the  year. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


28  January   1972 
Subject: 


Pubhc  Officers         &         Employees; 

QuaHfications  for  Public  Office;  Non-Belief 
in  Existence  of  God  as  Disquahfication  for 
Office;  Article  VI,  Sections  8  and  13, 
North  CaroHna  Constitution;  First  and 
Fourteenth  Amendment,  U.  S. 
Constitution 


Requested  by: 
Question : 


Mr.  Clyde  Smith 

Deputy  Secretary  of  State 

May  a  person,  otherwise  qualified,  be 
disqualifed  from  holding  public  office  in 
North  Carohna  solely  because  he  denies  the 
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being  of  Almighty  God  as  provided  in 
Article  VI,  Section  8,  of  the  North 
Carohna  Constitution? 

Conclusion:  No.    The    Supreme   Court   of  the    United 

States  has  held  that  neither  a  state  nor  the 
federal  government  can  impose  a  religious 
test  for  public  office  since  it  would  be  an 
unconstitutional  invasion  of  a  person's 
freedom  of  behef  and  religion  under  the 
;  First  and   Fourteenth  Amendments. 

The  Secretary  of  State  has  the  statutory  power  to  appoint  notaries 
public  in  North  Carohna.  The  application  for  appointment  as  issued 
by  the  Secretary  of  State  requires  the  apphcant  to  answer  the 
following  question:   Do  you  deny  the  being  of  Almighty  God? 

This  question  is  contained  in  the  application  pursuant  to  Article  VI, 
Section  8,  of  the  North  Carolina  Constitution  which  disqualifies  any 
person  for  office  who  shall  deny  the  being  of  Almighty  God. 

Article  I,  Section  13,  of  the  State  Constitution  states:  "Religious 
liberty.  All  persons  have  a  natural  and  inahenable  right  to  worship 
Almighty  God  according  to  the  dictates  of  their  own  consciences, 
and  no  human  authority  shall,  in  any  case  whatever,  control  or 
interfere  with  the  rights  of  conscience." 

In  construing  this  section  (formerly  Article  I,  Section  26),  our 
Supreme  Court  stated: 

"The  First  Amendment  to  the  Constitution  of  the  United  States 
provides:  'Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof;   .   .   .' 

"It  is  well  established  by  numerous  decisions  of  the  Supreme  Court 
of  the  United  States  that  the  freedoms  thus  protected  from 
congressional  action  by  the  First  Amendment  are  so  fundamental 
to  liberty  that  they  are  also  protected  against  state  action  by  the 
Due  Process  Clause  of  the  Fourteenth  Amendment.  See:  Board  of 
Education  v.  Bamette,  319  U.  S.  624,  63  S.  Ct.  1178, 
87  L.  ed.   1628;      Cantwell      v.      Connecticut,      310  U.  S.   296, 
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60  S.  Ct.  900,  84  L.  ed.  1213;  Palko  v.  Connecticut, 
302  U.  S.  319,  58  S.  Ct.  149,  82  L.  ed.  288.  The  contemner 
here  contends  that  to  punish  him  for  refusal  to  testify  under  the 
circumstances  disclosed  by  this  record  would  deprive  him  of  his 
liberty  without  due  process  of  law  in  violation  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution,  and,  similarly, 
contends  that  it  would  deprive  him  of  his  liberty  contrary  to  the 
law  of  the  land  in  violation  of  the  Constitution  of  North  Carolina, 
Article  I,   §    17. 

"We  think  it  clear  that  the  term  'rights  of  conscience'  as  used  in 
Article  I,  §  26  of  the  Constitution  of  North  Carolina,  must  be 
construed  in  relation  to  the  right  to  worship  God  according  to  the 
dictates  of  one's  own  conscience.  Consequently,  the  freedom 
protected  by  this  provision  of  the  State  Constitution  is  no  more 
extensive  than  the  freedom  to  exercise  one's  religion,  which  is 
protected  by  the  First  Amendment  to  the  Constitution  of  the  United 
States.  Clearly,  these  constitutional  provisions  do  not  provide 
immunity  for  every  act  which  one's  conscience  permits  him  to  do, 
or  even  for  every  act  which  one's  conscience  classifies  as  required 
by  ethics,  nor  do  they  shield  the  defendant  from  a  command  by 
the  State  that  he  do  an  act  merely  because  he  believes  it  morally 
or  ethically  wrong.  It  is  the  right  to  exercise  one's  rehgion,  or  lack 
of  it,  which  is  protected,  not  one's  sense  of  ethics."  In  Re  Williams, 
269  N.  C.  68,  at  78. 

The  Supreme  Court  of  the  United  States,  in  Torcasco  v.  Watkins, 
367  U.  S.  488,  81  S.  Ct.  1680  (1961)  ruled  upon  a  provision  of 
the  Maryland  Constitution  which  required  a  declaration  of  belief 
in  the  existence  of  God  in  order  to  hold  any  office  of  profit  or 
trust  in  the  State.  The  appellant  had  applied  for  appointment  as 
a  notary  public  but  was  refused  because  he  would  not  declare  his 
belief  in  the  existence  of  God. 

The  Court  held:  "We  repeat  and  again  reaffirm  that  neither  a  state 
nor  the  federal  government  can  constitutionally  force  a  person  to 
profess  a  belief  or  disbehef  in  any  religion.  Neither  can 
constitutionally  pass  laws  or  impose  requirements  which  aid  all 
religions  as  against  non-believers,  and  neither  can  aid  those  religions 
based  on  a  belief  in  the  existence  of  God  as  against  those  religions 
founded  on  different  behefs.   .  .  .  This  Maryland  religious  test  for 
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public  office  unconstitutionally  invades  the  appellant's  freedom  of 
belief  and  religion  and  therefore  cannot  be  enforced  against  him." 

The  Court  restated  that  the  freedoms  protected  by  the  First 
Amendment  from  Congressional  action  are  also  protected  against 
state  action  by  the  due  process  clause  of  the  Fourteenth 
Amendment. 

Article  I,  Section  5,  of  the  North  Carolina  Constitution  states: 
"Every  citizen  of  this  State  owes  paramount  allegiance  to  the 
Constitution  and  government  of  the  United  States,  and  no  law  or 
ordinance  of  the  State  in  contravention  or  subversion  thereof  can 
have  any  binding  force." 

Thus,  the  Constitution  of  the  United  States,  as  construed  by  the 
U.  S.  Supreme  Court,  takes  precedence  over  the  Constitution  of 
North  Carolina.  Constantian  v.  Anson  County,  244  N.  C.  221 
(1956). 

In  the  Hght  of  the  decisions  of  the  United  States  Supreme  Court, 
the  portion  of  Article  VI,  Section  8,  of  the  North  Carohna 
Constitution,  which  disqualifies  for  office  any  person  who  shall  deny 
the  being  of  Almighty  God,  violates  the  First  Amendment  of  the 
United  States  Constitution  and  cannot  be  used  to  disqualify  a  person 
from  office  who  is  otherwise  quahfied. 

Robert  Morgan,  Attorney  General 
James  F.   Bullock, 
Assistant  Attorney  General 


28  January    1972 
Subject: 


Infants  and  Incompetents;  Sterilization; 
Abortion;  Age  of  Consent  for  Sterilization 
and  Abortion 


Requested  by: 


Dr.  Jesse  N.  McNeil,  Director 
Durham   Unit 
John  Umstead  Hospital 
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Questions: 


Conclusions: 


(1)  At  what  age  is  the  consent  of  an 
individual,  male  or  female,  sufficient  to 
authorize  voluntary  sterilization? 

(2)  At  what  age  is  the  consent  of  an 
individual,  male  or  female,  together  with 
the  signature  of  a  legal  guardian,  sufficient 
to  authorize  voluntary  sterihzation? 

(3)  Can  a  sterihzation  operation  be 
obtained  if  the  guardian  desires  it  but  the 
individual  is  mentally  incompetent  to 
request  it? 

(4)  Can  a  minor  be.  sterilized  over  his 
protest  but  upon  the  demand  of  a 
guardian? 

(5)  At  what  age  can  a  girl  obtain  an 
abortion  without  her  parents'  consent? 

(1)  When  the  other  statutory  requirements 
have  been  met,  a  sterihzation  operation 
may  be  performed  upon  request  by  an 
unmarried  individual  eighteen  years  of  age 
or  older  or  upon  the  request  by  a  married 
individual  of  any  age  when  such  action  is 
also  requested  by  the  spouse  of  the 
individual. 

(2)  A  sterihzation  operation  may  be 
performed  upon  an  unmarried  individual 
under  eighteen  years  of  age  who  requests 
such  operation  when  a  juvenile  court  acting 
on  petition  of  the  parent  or  parents, 
guardian  or  next  friend  of  the  individual 
determines  the  operation  to  be  in  the  best 
interest  of  the  individual  and  enters  an 
authorizing  order. 

(3)  In  cases  where  a  sterihzation  operation 
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is  considered  best  in  the  interest  of  the 
mental,  moral,  or  physical  improvement  of 
the  individual,  or  for  the  pubhc  good,  the 
guardian  of  a  mentally  incompetent 
individual  may  institute  a  request  and 
petition  for  such  operation  and  seek  to 
have  the  operation  authorized  by  the 
Eugenics  Board  of  North  Carolina. 

(4)  The  only  method  by  which  a  minor  can 
be  sterilized  over  his  protest  is  by 
authorization  of  the  Eugenics  Board  of 
North  Carolina,  and  then  only  after  the 
individual  has  failed  to  appeal  the  Board's 
decision  to  the  appropriate  superior  court 
or  after  final  action  upholding  the  Board's 
decision  in  the  North  Carolina  judicial 
system. 

(5)  An  unmarried  girl  eighteen  years  of  age 
or  older  may  obtain  an  abortion  without 
her  parents'  consent  so  long  as  the  other 
statutory  requirements  are  met. 

Initially,  it  must  be  recognized  that  the  subject  of  sterilization  is 
dealt  with  in  two  separate  chapters  of  the  General  Statutes  of  North 
Carolina.  G.  S.  90-271  through  G.  S.  90-275  furnish  the 
authorization  for  voluntary  sterihzation  upon  proper  application  of 
the  individual  concerned.  G.  S.  35-36  through  G.  S.  35-57  provide 
for  the  sterilization  (voluntary  or  involuntary)  of  a  mentally 
I  defective  person.  Both  chapters  are  specific  in  their  delineation  of 
the  circumstances  which  must  be  present  and  the  procedures 
required  in  order  to  effect  the  sterihzation  of  an  individual. 

The  first  two  questions  asked  presuppose  that  the  individual 
concerned  desires  the  operation  and  requests  it.  Thus,  the  basis  for 
conclusions  (1)  and  (2)  are  G.  S.  90-271  and  G.  S.  90-272,  as 
follows: 

"§    90-271.   Operations  lawful;  consent  required  for 
operation   on   married  person  or  person  over  18. -It 
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shall  be  lawful  for  any  physician  or  surgeon  Hcensed 
by  this  State  and  acting  in  collaboration  or 
consultation  with  at  least  one  or  more  physicians  or 
surgeons  so  hcensed,  when  so  requested  by  any  person 
18  years  of  age  or  over,  or  less  than  18  years  of  age 
if  legally  married,  to  perform  upon  such  person  a 
surgical  interruption  of  vas  deferens  or  Fallopian  tubes, 
as  the  case  may  be,  provided  a  request  in  writing  is 
made  by  such  person  at  least  30  days  prior  to  the 
performance  of  such  surgical  operation,  and  provided, 
further,  that  prior  to  or  at  the  time  of  such  request 
a  full  and  reasonable  medical  explanation  is  given  by 
such  physician  or  surgeon  to  such  person  as  to  the 
meaning  and  consequences  of  such  operation;  and 
provided,  further,  that  a  request  in  writing  is  also  made 
at  least  30  days  prior  to  the  performance  of  the 
operation  by  the  spouse  of  such  person,  if  there  be 
one,  unless  the  spouse  has  been  declared  mentally 
incompetent,  or  unless  a  separation  agreement  has 
been  entered  into  between  the  spouse  and  the  person 
to  be  operated  upon,  or  unless  the  spouse  and  the 
person  to  be  operated  upon  have  been  divorced  from 
bed  and  board  or  have  been  divorced  absolutely,  or, 
in  the  case  of  a  wife  to  be  operated  upon,  unless  she 
shall  furnish  an  affidavit  that  her  husband  has 
abandoned  her  and  failed  to  contribute  to  her  support 
for  at  least  the  preceding  six  months;  and  provided, 
further,  that  the  surgical  interruption  of  Fallopian 
tubes  is  performed  in  a  hospital  hcensed  by  the 
Medical  Care  Commission. 

"§  90-272.  Operation  on  unmarried  minor -Any  such 
physician  or  surgeon  may  perform  a  surgical 
interruption  of  vas  deferens  or  Fallopian  tubes  upon 
any  unmarried  person  under  the  age  of  1 8  years  when 
so  requested  in  writing  by  such  minor  and  in 
accordance  with  the  conditions  and  requirements  set 
forth  in  G.  S.  90-271 ,  provided  that  the  juvenile  court 
of  the  county  wherein  such  minor  resides,  upon 
petition  of  the  parent  or  parents,  if  they  be  living, 
or  the  guardian  or  next  friend  of  such  minor,  shall 
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determine  that  the  operation  is  in  the  best  interest 
of  such  minor  and  shall  enter  an  order  authorizing  the 
physican   or  surgeon  to  perform  such  operation." 

Questions  (3)  and  (4)  contemplate  situations  where  the  individual 
concerned  does  not  desire  to  be  sterihzed  or  is  mentally  incompetent 
to  request  this  type  of  operation.  For  purposes  of  this  opinion,  the 
term  mentally  incompetent  is  used  to  refer  to  an  individual  who 
has  been  judicially  declared  incompetent  or  who  does  not  have 
sufficient  mentality  to  understand  the  nature  and  effect  of  his  act 
in  requesting  sterilization.  Therefore,  since  the  provisions  of 
Chapter  90  are  inapphcable,  any  sterilization  operation  performed 
must  meet  the  criteria  set  forth  in  Chapter  35  and  must  be  processed 
in  accordance  with  that  Chapter.  (For  a  situation  involving  an 
unmarried  minor  who,  though  feeble  minded  or  mentally  diseased, 
has  not  been  judicially  declared  incompetent  and  who  has  sufficient 
mentahty  to  understand  the  nature  and  effect  of  his  act  in  requesting 
sterilization,  see  opinion  of  Attorney  General  to  Mr.  Wilham  W. 
Aycock,  Jr.,  Attorney  for  Edgecombe  County  Department  of  Social 
Services,  41   N.C.A.G.   162  (1970)). 

Basically,  to  come  within  the  purview  of  Chapter  35,  the  individual 
must  be  a  "mentally  diseased  or  feeble  minded"  individual  for  whom 
sterihzation  is  "considered  best  in  the  interest  of  the  mental,  moral, 
or  physical  improvement"  of  such  individual  or  "for  the  pubHc 
good."  G.  S.  36-36,  G.  S.  36-37.  The  governing  section  of  this 
Chapter  requires  consideration  of  the  case  by  the  Eugenics  Board 
of  North  Carolina  and  approval  of  the  operation  by  the  Board  before 
it  can  be  performed.  See  G.  S.  35-39  through  G.  S.  35-46. 
Granting  the  request  for  sterilization  is  not  automatic,  and  the 
individual  or  his  legal  or  natural  guardian  or  next  of  kin  is  entitled 
to  contest  the  matter.  G.  S.  35-44.  Further,  the  Board's  decision 
may  be  appealed  through  the  judicial  system  of  the  State  of  North 
Carolina.   See  G.   S.  35-48   through  G.   S.   35-50. 

Turning  to  question  (5),  G.  S.  14-45.1  is  the  statutory  authority 
for  lawfully  obtaining  an  abortion  in  this  State  and  it  sets  forth 
the  prerequisites  for  this  type  of  operation.  Conclusion  (5)  is  based 
upon  the  provisions  of  G.  S.  14-45.1  that  an  abortion  will  be 
lawful:  "Only  after  the  said  woman  has  given  her  written  consent 
for  said  abortion  to  be  performed,  and  if  the  said  woman  shall  be 
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a  minor  or  incompetent  as  adjudicated  by  any  court  of  competent 
jurisdiction  tlien  only  after  permission  is  given  in  writing  by  tlie 
parents,  or  if  married,  her  husband,  guardian  or  person  or  persons 
standing  in  loco  parentis  to  said  minor  or  incompetent.  ..."  The 
quoted  provision,  together  with  G.  S.  48A-1  and  G.  S.  48A-2 
which  define  a  minor  as  a  person  who  has  not  reached  the  age  of 
eighteen  years,  obviously  leads  to  concusion  (5).  (Also  see  opinion 
of  Attorney  General  to  Lena  S.  Davis,  41  N.C.A.G.  489,  at  p.  495 
(1971)). 

One  cautionary  note  is  in  order  with  regard  to  what  might  at  first 
glance  appear  to  be  conflicts  between  this  opinion  and  previous  court 
decisions  and  opinions  of  the  Attorney  General.  Prior  to  the 
enactment  of  G.  S.  48A-1  and  G.  S.  48A-2  by  the  1971  session 
of  the  General  Assembly,  the  age  of  majority  in  this  State  was 
twenty-one  years.  Further,  where  the  current  sterilization  statutes 
refer  to  individuals  eighteen  years  of  age,  prior  to  the  1971  session 
of  the  General  Assembly  they  provided  for  an  age  limitation  of 
twenty-one  years.  However,  Chapter  1231  enacted  by  the  1971 
session  of  the  General  Assembly  amended  these  sterihzation  statutes 
to  substitute  the  age  of  eighteen  for  the  age  of  twenty-one.  The 
effective  date  of  G.  S.  48A-1  and  G.  S.  48A-2  was  July  5,  1971, 
and  the  effective  date  of  Chapter  1231  was  July  21,  1971.  Thus, 
the  conclusions  contained  in  this  opinion  dealing  with  the  age  of 
majority  apply  only  to  situations  arising  after  the  effective  dates 
of  the  enactments  just  described. 

Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


28  January   1972 

Subject:  Municipahties;     Streets     and      Highways; 

Truck  Routes 

Requested  by:  Mr.  M.  B.  Gillam,  Jr. 

Windsor  Town  Attorney 
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Question:  Is  a  municipality  authorized  to  enact  an 

ordinance  establishing  truck  routes  for 
streets  which  are  not  part  of  the  State 
highway  system? 

Conclusion:     -■  The  municipahty  has  general  authority  and 

control  over  its  pubhc  streets  and  as  such 
has  the  power  to  provide  for  truck  routes 
on  municipal  streets  which  are  not  a  part 
of  the  State  highway  system. 

In  a  letter  of  January  7,  1971,  the  town  attorney  for  the  Town 
of  Windsor  requested  advice  on  whether  or  not  the  municipahty 
may  enact  an  ordinance  providing  for  a  truck  route  on  municipal 
streets  which  are  not  a  part  of  the  State  highway  system.  The  city 
attorney  points  out  that  G.  S.  20-1 16(h)  provides  for  the 
establishment  of  truck  routes  by  the  State  Highway  Commission 
but  is  unable  to  find  any  similar  authority  for  the  municipality  to 
estabhsh  truck  routes. 

While  the  State  Highway  Commission  is  given  specific  authority  by 
the  provisions  of  G.  S.  20-1 16(h)  and  G.  S.  20-1 4 l(i)  to  provide 
for  truck  routes,  there  appears  to  be  no  specific  authority  for 
municipalities  to  provide  for  truck  routes.  However, 
G.  S.  160A-296  gives  the  municipahty  general  authority  and  control 
over  municipal  streets  and  the  power  to  regulate  the  use  of  the 
pubhc  streets.  G.  S.  160A-300  provides  that  municipalities  may  by 
ordinance  prohibit,  regulate,  divert,  control  and  hmit  vehicular 
traffic  upon  the  pubhc  streets  of  the  city. 

This  office  is  of  the  opinion  that  the  municipahty  has  the  authority 
to  provide  for  truck  routes  on  the  municipal  street  system  under 
the  authority  of  the  two  cited  statutes.  This  opinion  is  in  accord 
with  a  previous  opinion  issued  by  this  office  on  August  12,  1949, 
and  also  a  later  opinion  dated  December  20,  1960,  to  the  Raleigh 
City  Attorney,  both  of  which  relate  to  truck  routes  in  municipahties. 

Robert  Morgan,  Attorney  General 
Eugene  A.   Smith, 
Assistant  Attorney  General 
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28  January   1972 

Subject:  Criminal    Law    &    Procedure;    Preliminary 

Hearing;  Right  to  Transcripts 

Requested  by:  Honorable  J.  W.  H.   Roberts 

Chief  District  Judge 
Third  Judicial  District 

Question:  In     a     preliminary     hearing     where     the 

defendant  is  not  indigent  and  with  counsel 
':■:.._.    I  '■■-  of  his  own  choice,  is  the  State  required  to 

,  furnish   him   a  transcript  of  the  evidence 

'       ,      taken  at  the  preliminary  hearing? 

Conclusion:  The  State  of  North  CaroUna  is  not  required 

to  furnish  a  transcript  of  the  evidence 
taken  at  a  preliminary  hearing  to  a 
non-indigent  defendant. 

In  Griffin  v.  Illinois,  351  U.  S.  12,  76  S.  Ct.  585, 
100  L.  Ed.  891  (1956),  the  Supreme  Court  of  the  United  States 
declared  the  right  of  an  indigent  defendant  to  a  trial  transcript 
required  for  full  appellate  review  by  stating: 

"...  There  can  be  no  equal  justice  where  the  kind 
of  trial  a  man  gets  depends  on  the  amount  of  money 
he  has.  Destitute  defendants  must  be  afforded  as 
adequate  appellate  review  as  defendants  who  have 
money  enough  to  buy  transcripts."  351  U.  S.  at 
page   19. 

In  the  most  recent  announcement  on  the  subject,  Britt  v.  North 

Carolina,  U.  S.  ,  92  S.  Ct.  431,  

L.  Ed.  2d  (1971),  the  Supreme  Court  stated  that: 

'' Griffin   v.   Illinois   and   its   progeny   established  the 

.  .,-     principle   that  the  state  must,  as  a  matter  of  equal 

protection,  provide  indigent  prisoners  with  the  basic 

-"■    tools  of  an  adequate  defense  or  appeal  when  those 

tools  are  available  for  a  price  to  other  prisoners.   ..." 
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It  is  clearly  established  that  an  indigent  has  the  right,  at  least  to 
the  same  extent  as  any  defendant  -  either  rich  or  poor  -  to  access 
to  the  tools  of  defense.  Cf.  7A-450(b);  18   U.S.C.   §   3006A(e)(l). 

The  developing  case  law  is  designed  to  insure  the  indigent  defendant 
the  opportunity  for  an  adequate  defense.  There  is  no  decision  of 
which  we  are  aware  requiring  a  State  to  also  provide  a  transcript 
or  other  necessary  expenses  of  representation  to  a  non-indigent 
defendant.  Therefore,  based  upon  the  facts  as  presented,  and  hmiting 
our  opinion  to  these  facts,  we  conclude  that  the  State  of  North 
Carolina  is  not  required  to  furnish  a  transcript  of  the  evidence  taken 
at  a  preliminary  hearing  to  a  non-indigent  defendant. 

Robert  Morgan,  Attorney  General 
Jacob  L.   Safron, 
Assistant  Attorney  General 


28  January   1972 
Subject: 


State  Departments,  Institutions  & 
Agencies;  State  Property,  Trusts,  State 
Land  Fund;  Taxing  a  Portion  of  the 
Proceeds  of  a  Gift  of  Land  for  the  State 
Land  Fund  Where  the  Deed  of  Gift 
Provided  for  Net  Proceeds  to  be  Paid  to 
the  Grantors 


Requested  by: 


Question: 


Mr.  Carroh  L.  Mann,  Jr. 

Property       Control      and      Construction 

Division 

N.  C.  Department  of  Administration 

Rural  property  was  donated  to  the  State 
upon  condition  that  the  donors  would 
receive  ah  "net  income"  from  the  property 
during  their  hfetime.  The  agreement 
further  provided  that,  if  any  portion  of  the 
property  was  sold,  the  proceeds  would  be 
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reinvested  and  donors  would  receive  all 
income  (less  expenses)  from  the 
reinvestments.  If  a  portion  of  the  property 
is  sold,  is  the  Department  of 
Administration  required  by 

G.  S.  146-30(3)  to  deduct  from  the 
proceeds  appropriate  amounts  as  a  service 
charge  to  be  paid  into  the  State  Land 
Fund? 

Conclusion:  In     this     situation,     the     provisions     of 

G.  S.  146-30  concerning  a  service  charge 
to  be  paid  into  the  State  Land  Fund  have 
no  appHcation. 

The  terms  of  the  gift  which  was  accepted  by  the  State  require  that 
all  "net  income"  be  paid  to  the  donors  during  their  lifetime.  They 
allow  only  the  deduction  of  "expenses"  such  as  cost  of  sale  in  the 
event  a  portion  of  the  property  is  sold  and  the  sale  proceeds 
reinvested.  To  deduct  a  service  charge  for  the  State  Land  Fund 
before  reinvesting  the  net  sale  proceeds  would  dilute  the  grantor's 
income  stream  and  violate  the  terms  of  the  gift  instrument  which 
is  in  effect  a  trust  agreement.  i 

Trust  agreements  will  be  construed  in  a  manner  which  "will  give 
effect  to  the  intent"  of  the  trust  "unless  forbidden  by  law".  Callahan 
V.  Newsom,  251  N.  C.  146  (1959);  Wachovia  v.  Steele's  Mills, 
225  N.  C.  302  (1945). 

With  regard  to  the  application  of  proceeds  from  the  sale  of  State 
lands,  G.  S.  146-30  sets  up  priorities.  The  first  priority  reads: 
"First,  in  accordance  with  the  provisions  of  any  trust  or  other 
instrument  of  title  whereby  title  to  such  real  property  was  heretofore 
acquired  or  is  hereafter  acquired;  .   .  .  ." 

This  priority  is  considered  to  control  and  the  service  charge  for  the 
State  Land  Fund  has  no  application  in  this  situation. 

Robert  Morgan,  Attorney  General 
T.  Buie  Costen, 
"•        ,  Assistant  Attorney  General 
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28  January   1972 

Subject:  Public    Officers    &    Employees;   Oaths   of 

Office;  No  Authority  of  Federal  Judge  to 
Administer 

Requested  by:  Mr.  Fred  Morrison 

Legal  Assistant  to  the  Governor 

Question:  May  a  federal  judge  administer  an  oath  of 

office  for  persons  chosen  or  appointed  to 
hold  offices  of  trust  or  profit  in  the  State 
of  North  Carolina? 

Conclusion:  No. 

The  question  has  arisen  whether  a  member  of  the  federal  judiciary 
may  administer  an  oath  of  office  for  an  official  of  the  State  of 
North  Carohna  or  any  of  its  political  subdivisions.  It  is  my  opinion 
that  a  member  of  the  federal  judiciary  has  not  been  authorized  by 
the  General  Assembly  to  do  so. 

G.  S.  11-7  prescribes  an  oath  to  support  the  State  Constitution  to 
be  taken  and  subscribed  to  by  "(e)very  member  of  the  General 
Assembly,  and  every  person  who  shall  be  chosen  or  appointed  to 
hold  any  office  of  trust  or  profit  in  the  State,  .  .  .  ."  The  word 
"chosen"  is  interpreted  broadly  to  mean  any  manner  of  attaining 
or  being  selected  to  hold  office,  including  election. 

Webster's  Third  New  International  Dictionary,  Unabridged,  1961, 
gives  "elect"  as  a  synonym  for  "choose",  stating  that  choose  is  "to 
decide  upon  especially  by  vote:  Elect".  Webster's  New  World 
Dictionary  of  the  English  Language,  1962,  notes  that  "election" 
merely  implies   "formal  action  in  officially  choosing  a  person." 

In  addition,  special  oaths  for  specific  public  officers  are  found  in 
other  sections  of  the  General  Statutes.  G.  S.  11-11,  for  instance, 
sets  out  thirty-three  such  special   "oaths  of  sundry  persons". 

However,  G.  S.  11-7.1  is  the  only  statute  which  considers  the 
question  of  "who  may  administer  oaths  of  office".  It  reads  as 
follows: 
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"§  11-7.1.  Who  may  administer  oaths  of  office. --(a) 
Except  as  otherwise  specifically  required  by  statute, 
an  oath  of  office  may  be  administered  by: 

(1)  A  justice,  judge,  magistrate,  clerk, 
assistant  clerk,  or  deputy  clerk  of  the 
General  Court  of  Justice; 
■   (2)  The  Secretary  of  State; 

(3)  A  notary  public; 

(4)  A  register  of  deeds; 

(5)  A    mayor    of   any    city,    town    or 

incorporated  village. 

',1 

(b)  The  administration  of  an  oath  by  any  judge  of 
the  Court  of  Appeals  prior  to  March  7,  1969,  is 
hereby  validated." 

Note  that  members  of  the  federal  judiciary  are  not  mentioned  in 
this  listing. 

It  has  been  suggested  that  because  the  word  "may"  is  used  in  the 
phrase  "an  oath  of  office  may  be  administered  by,"  that  the  listing 
is  not  exclusive.  This  argument  is  rejected.  The  statute  would  serve 
no  legal  purpose  if  interpreted  merely  to  specifically  permit  those 
persons  to  administer  oaths  in  addition  to  any  other  person  who 
might  do  so  without  legislative  sanction. 

Taking  of  the  prescribed  oath  by  a  person  authorized  by  statute 
to  administer  it  is  a  statutory  requisite  of  holding  public  office  in 
North  Carolina.  Federal  judges  are  not  so  authorized  in  this  State. 

Robert  Morgan,  Attorney  General 
Carroll   Leggett, 
'    '     ■   :        •      J  Special  Assistant  Attorney  General 


28  January   1972 

Subject:     '       -,  -  ■    Mental     Health;     Drug     Addicts;     North 
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Carolina      Drug      Authority      Rules      and 
■  •  Regulations;       Methadone       Maintenance 

Programs 

Requested  by:  Eugene  A.  Hargrove,  M.  D.,  Commissioner 

N.  C.  Department  of  Mental  Health 

Question:  If   a    methadone    program    is    planned   in 

compHance  with  the  federal  laws,  what,  if 
any,  additional  procedures  are  necessary  in 
order  to  comply  with  the  laws  of  the  State 
of  North  Carolina? 

Conclusion:  If   a    methadone    program    is    planned   in 

comphance  with  the  federal  laws  and 
approval  is  obtained  therefor,  no  additional 
procedures  are  necessary  in  order  to 
comply  with  the  laws  of  the  State  of  North 
Carolina. 

Turning  first  to  the  federal  statutes  by  way  of  background, 
21  U.  S.  C.  812  lists  methadone  as  a  controlled  substance. 
21  U.  S.  C.  828(e)  provides  the  ground  rule  for  deahng  with 
controlled  substances  in  the  following  language: 

"§   828.  Order  Forms 

"(e)  It  shall  be  unlawful  for  any  person  to  obtain  by 
means  of  order  forms  issued  under  this  section 
controlled  substances  for  any  purpose  other  than  their 
use,  distribution,  dispensing,  or  administration  in  the 
custody  of  a  lawful  business  in  such  substance  or  in 
the  course  of  his  professional  practice  or  research." 

Next,  §  306.07  of  the  Rules  and  Regulations  of  the  Bureau  of 
Narcotics  and  Dangerous  Drugs  (21  C.  F.  R.  §  306.07  (as  of 
September  21,  1971))  contains  the  following  provisions  for 
methadone-type  programs: 

"  §    306.07.     Dispensing     of     narcotic     drugs     for 

maintenance  purposes. 

"The   administering   or   dispensing   directly    (but  not 
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prescribing)  of  narcotic  drugs  listed  in  any  schedule 
to  a  narcotic  drug  dependent  person  for  the  purpose 
of  continuing  his  dependence  upon  such  drugs  in  the 
course  of  conducting  an  authorized  clinical 
investigation  in  the  development  of  a  narcotic  addict 
rehabilitation  program  shall  be  deemed  to  be  within 
the  meaning  of  the  term  'in  the  course  of  his 
professional  practice  or  research'  in  section  308(e)  of 
the  Act  (21  U.S.C.  828(e)):  Provided,  that  approval 
is  obtained  prior  to  the  initiation  of  such  program  by 
submission  of  a  Notice  of  Claimed  Investigational 
Exemption  for  a  New  Drug  to  the  Food  and  Drug 
Administration  for  scientific  merit  and  by  the  Bureau 
for  drug  control  requirements,  and  that  the  clinical 
investigation  thereafter  accords  with  such  approval,  as 
required  in   §    130.44  of  this  title." 

With  regard  to  the  State  law  on  the  subject,  the  1971  General 
Assembly  enacted  the  North  Carolina  Controlled  Substances  Act. 
This  Act,  codified  as  G.  S.  90-86  through  G.  S.  90-113.8,  was 
effective  on  January  1,  1972.  As  a  result  of  this  legislation,  it  is 
necessary  to  update  the  prior  opinion  of  this  Office  on  this  same 
general  subject.  For  informational  purposes,  see  opinion  of  Attorney 
General  to  Eugene  A.  Hargrove,  M.  D.,  41   N.C.A.G.   103  (1970). 

The  portions  of  the  newly  enacted  North  Carolina  law  which  are 
pertinent  to  the  quesrion  posed  are  G.  S.  90-90  and  G.  S.  90-100. 
G.  S.  90-90  designates  methadone  as  a  Schedule  II  controlled 
substance  and  defines  that  type  of  substance  as  one  having"  .  .  . 
high  potential  for  abuse;  currently  accepted  medical  use  in  the 
United  States,  or  currently  accepted  medical  use  with  severe 
restrictions;  and  the  abuse  of  the  substance  may  lead  to  severe  physic 
or  physical  dependence."  G.  S.  90-100  vests  the  North  Carolina 
Drug  Authority  with  authority  to  promulgate  rules  and  regulations 
relating  to  the  registration  and  control  of  the  manufacture, 
distribution  and  dispensing  of  controlled  substances  within  this 
State. 

Among  the  Rules  and  Regulations  of  the  North  Carolina  Drug 
Authority  which  were  adopted  on  January  20,  1972,  was  included 
the  following: 
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"Part  4  -  Prescriptions  -  §  4.1  Prescription 
requirements  generally.  Compliance  with  the 
prescription  requirements  of  the  Federal  law  including 
the  requirements  presented  in  Part  306  of  Title  21 
of  the  Code  of  Federal  Regulations  on 
September  21,  1971,  shall  be  deemed  compliance 
under  G.  S.  Article  5,  Chapter  90." 

A  review  of  Part  306  of  Title  21  of  the  Code  of  Federal  Regulations 
as  amended  on  September  21,  1971,  reveals  that  §  306.07  of  the 
Rules  and  Regulations  of  the  Bureau  of  Narcotics  and  Dangerous 
Drugs,  as  quoted  previously  in  this  opinion,  remains  unchanged. 

Of  course,  since  methadone  is  a  controlled  substance,  the  State 
requirements  for  registration  and/or  records  keeping  required  in  the 
manufacturing,  distribution,  dispensing,  or  administering  of  all 
controlled  substances  must  be  complied  with.  Other  than  these 
requirements,  however,  the  State  of  North  Carolina  has  not  engrafted 
any  more  requirements  on  conducting  a  methadone  program  than 
those  levied  by  federal  law. 

Robert  Morgan,  Attorney  General 
Wilham   F.  O'Connell, 
Assistant  Attorney  General 


3  February   1972 
Subject: 


Requested  by: 


Question: 


Taxation;  Income  Taxes;  Retirement  Pay; 
Taxabihty  of  Legislative  Retirement  Pay 
and  Benefits  in  Excess  of  Member's 
Contributions 

Mr.  B.  W.  Brown,  Director 
Individual   Income  Tax  Division 
N.  C.  Department  of  Revenue 

Whether  Chapter  905  of  the  1971  Session 
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Laws  amending  G.  S.  120-4.1  (Legislative 
Retirement  Fund)  to  provide  for 
contributions  by  members  of  the  General 
Assembly  to  the  Retirement  Fund  serves 
to  exclude  retirement  benefits  in  excess  of 
a  retired  member's  contributions  to  the 
fund,  or  interest  earned  on  such 
contributions,  from  gross  income  for  State 
income  tax  purposes. 

Conclusion:  Chapter  905   of  the    1971    Session  Laws, 

which     provides     for     contributions     by 

members  of  the  General  Assembly  to  the 

Legislative    Retirement    Fund    established 

.  under    G.  S.   120-4.1,   does   not   serve   to 

exclude  retirement  benefits  paid  in  excess 

-        -  of  a  retired  member's  contributions  to  the 

,    ,,  fund,      or      interest      earned      on      such 

contributions,  from  gross  income  for  State 

income    tax   purposes,   and   such  benefits 

paid  to  a  retired  member  or  interest  paid 

to  a  member  in  connection  with  any  refund 

,,         of  contributions  pursuant  to  G.  S.    120-4.1 

are   includable   in  gross  income  for  State 

income  tax  purposes. 

G.  S.  120-4.1  enacted  in  1969  established  the  Legislative 
Retirement  Fund  to  provide  from  funds  appropriated  for  the  support 
of  the  General  Assembly  retirement  allowances  for  eligible  members 
of  the  General  Assembly.  Chapter  905  of  the  1971  Session  Laws 
amended  this  section  to  provide  for  contributions  to  this  retirement 
fund  by  members  of  the  General  Assembly  on  a  payroll  deduction  j 
basis  at  the  same  percentage  of  deduction  as  is  provided  for  with 
respect  to  State  employee  payroll  deductions  under  the  provisions 
of  G.  S.  135-8  of  the  Teachers'  and  State  Employees'  Retirement 
System  Act. 

This  section  of  Chapter  120  of  the  General  Statutes,  as  so  amended, 
does  not  contain  any  exemption  from  taxation  or  provisions  similar 
to  that  contained  in  G.  S.  135-9,  which  specifically  exempts  anyi 
right  or  benefits  accrued  or  accruing  under  the  Teachers'  and  State 
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Employees'  Retirement  System  from  any  State  or  municipal  tax. 
The  1971  amendment  to  G.  S.  120-4.1  did  incorporate  by  reference 
certain  provisions  of  Chapter  135  of  the  General  Statutes,  but  these 
provisions  appear  to  relate  solely  to  percentage  of  payroll  deductions 
and  the  subject  of  or  right  to  "refund  or  return  of  contributions," 
w^hich  pursuant  to  G.  S.  135-5(f)  entitle  a  member  to  be  paid  the 
sum  of  his  contributions  plus  the  accumulated  regular  interest 
thereon  upon  termination  of  State  employment  other  than  by  death 
or  retirement.  Therefore,  while  such  incorporation  entitles  a  member 
of  the  General  Assembly  to  similar  refund  privileges,  the  provisions 
of  Chapter  135  relating  to  the  subject  of  exemption  from  taxation 
(G.  S.   135-9)  are  not  specifically  incorporated. 

G.  S.  105-141  (a)  defines  "gross  income"  to  mean  "all  income  in 
whatever  form  and  from  whatever  source  derived,"  with  the 
exception  of  the  items  exempt  under  G.  S.  105-1 4 1(b)  which  do 
not  include  the  retirement  benefits  or  interest  income  here  in 
question.  Exemption  from  taxation  is  never  presumed,  and  statutes 
providing  exemptions  are  to  be  strictly  construed.  7  Strong,  North 
Carolina  Index  2d,  Taxation,   §    19  p.   128. 

Robert  Morgan,  Attorney  General 
I.  Beverly  Lake,  Jr., 
Assistant  Attorney  General 


3  February   1972 
Subject: 


Emergency  Employment  Act  of  1971; 
Interpretation  of  the  Act;  Expenditures 
Allowable  in  Administration  of  the  Act  by 
the  State 


Requested  by: 
Question: 


Mr.  W.  L.  Turner,  Director 

N.  C.  Department  of  Administration 

Are  expenditures  for  postage  to  be 
considered  a  part  of  the  communications 
process  so  as  to  make  such  expenditures 
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an  allowable  cost  in  the  administration  of 
the  Emergency  Employment  Act  of  1971 
-.  by  the  State? 

Conclusion:  Expenditures    for    postage    are,    by    their 

nature,  a  part  of  the  communications 
process  and  are,  therefore,  an  allowable 
expense  in  the  administration  of  the  Act 
by  the  State. 

Section  12A(7)  of  the  Emergency  Employment  Act  of  1971, 
P.   L.  92-54,  provides: 

"(7)  No  funds  under  this  Act  will  be  used  for  the 
acquisition  of,  or  for  the  rental  or  leasing  of  supplies, 
equipment,  materials,  or  real  property." 

This  section  has  been  interpreted  by  the  Department  of  Labor  to 
include  postage  within  the  meaning  of  "supplies." 

Pertinent  regulations  established  by  the  Secretary  of  Labor  under 
authority  of  the  Act,  however,  indicate  that  expenditures  made  as 
a  part  of  the  communications  process  are  allowable  costs  in  the 
administration  of  the  Act  by  the  states. 

We  believe  that  a  fair  interpretation  of  the  Act  and  the  regulations 
promulgated  thereunder  would  indicate  that  expenditures  for 
postage  are  clearly  a  necessary  and  integral  part  of  the 
communications  process.  Being  a  part  of  the  communications 
process,  expenditures  for  postage  should  be  an  allowable  cost  in 
the  administration  of  the  Act  by  the  State. 

It  should  be  emphasized  that  this  opinion  is  not  in  any  way  intended, 
nor  should  it  be  construed,  as  authorizing  any  State  agency  to 
disregard  the  opinion  handed  down  by  the  Department  of  Labor 
in  this  regard.  It  is  written  solely  for  the  purpose  of  having  the 
Department  of  Labor  reconsider  its  interpretation  in  light  of  this 
opinion. 

Robert  Morgan,  Attorney  General 
,  Edwin  M.  Speas,  Jr., 

Associate  Attorney 
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3  February   1972 
Subject: 


Requested  by: 
Questions: 


Conclusions: 


Taxation;  Ad  Valorem;  Exemptions;  Real  and 
Personal  Property  of  the  Charlotte  Opera 
Association,  the  Charlotte  Women's  Center  and 
the  Carolinas  Hospital  and  Health  Services,  Inc.; 
G.  S.   105-278;  G.  S.   105-280 

Mr.  Hamlin  L.  Wade 

Mecklenburg  County  Tax  Attorney 

Are  the  real  and  personal  property  of  the 
Charlotte  Opera  Association  and  the  Charlotte 
Women's  Center  subject  to  county  ad  valorem 
taxation?  Is  the  personal  property  of  the 
Carolinas  Hospital  and  Health  Services,  Inc., 
subject  to  ad  valorem  taxation? 

Property  owned  by  the  Charlotte  Women's  Center 
and  the  Charlotte  Opera  Association  is  not 
subject  to  county  ad  valorem  taxation;  the 
personal  property  of  the  Carolinas  Hospital  and 
Health  Services,  Inc.,  is  subject  to  county  ad 
valorem  taxation. 


The  Charlotte  Women's  Center  is  a  non-profit  corporation  organized 
under  the  lav^s  of  the  State  of  North  Carolina.  It  is  housed  in  a 
complex  consisting  of  a  classroom  building,  a  library,  a  recreation 
facility,  and  a  place  for  secular  retreats.  The  Center  is  precluded 
by  its  articles  of  incorporation  from  making  any  profits  from  its 
building.  Its  activities  include  tuition  free  courses  instructed  by 
nonpaid  discussion  leaders,  medical  assistance,  and  referral  service 
for  women.  In  light  of  the  foregoing,  it  is  the  opinion  of  the  Office 
that  the  Charlotte  Women's  Center  qualifies  for  the  real  and  personal 
property  tax  exemptions  authorized  by  G.  S.  105-278(5)  and 
G.  S.  105-280(5).  The  Center  so  approximates  the  functions,  duties 
and  services  of  the  specifically  exempt  YWCA  so  as  to  warrant  for 
itself  an  exemption  status. 

The  Charlotte  Opera  Association  is  a  non-stock,  non-profit,  civic 
corporation  engaged  in  the  production  and  promotion  of  musical 
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works  and  plays.  While  not  falling  squarely  within  the  specifically 
enumerated  tax  exemptions  of  G.  S.  105-278  and  G.  S.  105-280, 
it  appears  to  logically  quahfy  for  tax  exemption  under  the  broad 
category  of  "charitable  association"  contained  therein.  This  is 
consistent  with  an  ever  broadening  legal  view  as  to  what  activities 
in  effect  are  sufficiently  aimed  at  promoting  the  general  welfare 
so  as  to  qualify  for  exemption  status.  The  Association  meets  the 
standards  set  forth  by  Henry  Lewis  in  his  pubhcation,  Property  Tax 
Exemptions,  published  by  the  Institute  of  Government.  In  his  work, 
Mr.  Lewis  states: 

"A  charitable  or  benevolent  association  is  one  that  is 
organized  and  operated  to  perform  humane  and 
philanthropic  purposes  without  anticipation  of 
repayment.  To  quahfy  as  charitable,  the  activities  of 
the  group  must  be  designed  to  benefit  the  community 
at  large  or  some  substantial  segment  of  the  community 
deemed  worthy  to  receive  charitable  assistance." 

The  Carolinas  Hospital  and  Health  Services,  Inc.,  is  a  non-profit, 
non-stock  corporation.  In  a  letter  to  Mr.  R.  P.  Alexander,  Tax 
Supervisor,  Mecklenburg  County,  its  representative  described  its 
activities  as  primarily  educational.  Even  assuming  that  Carolinas 
Hospital  and  Health  Services,  Inc.,  is  properly  classified  as  an 
"educational  institution",  it  will  fail  to  qualify  for  property  tax 
exemption  under  G.  S.  105-280  until  such  time  that  it  shows  that 
its  tangible  personaf  property  is  exclusively  used  for  educational 
purposes. 

Robert  Morgan,  Attorney  General 
George  W.  Boylan, 
Associate  Attorney 


3  February   1972 

Subject:  Licenses      &      Licensing;      Chiropractors;  , 

Practice  of  Medicine 
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Requested  by:  Representative  Sneed  High 

Question:  Can  a  chiropractor,  once  he  has  made  a 

chiropractic  diagnosis  of  a  person's  physical 
condition,  advise  that  same  person  what 
the  diagnosis  is? 

Conclusion:  Yes,    once    a    chiropractor    has    made    a 

chiropractic  diagnosis  of  a  person's  physical 
condition,  he  may  advise  that  same  person 
what  the  diagnosis  is. 

G.  S.  90-18,  the  licensing  statute  dealing  with  the  practice  of 
medicine  and  surgery,  specifically  provides  in  pertinent  part  as 
follows: 

"Any  person  shall  be  regarded  as  practicing  medicine 
or  surgery  within  the  meaning  of  this  Article  who  shall 
diagnose  or  attempt  to  diagnose,  treat  or  attempt  to 
treat,  operate  or  attempt  to  operate  on,  or  prescribe 
for  or  administer  to,  or  profess  to  treat  any  human 
aliment,  physical  or  mental,  or  any  physical  injury  to 
or  deformity  of  another  person:  Provided,  that  the 
following  cases  shall  not  come  within  the  definition 
above  recited:  .  .  .  (10)  The  practice  of  chiropractic 
by  any  legally  licensed  chiropractor  when  engaged  in 
the  practice  of  chiropractic  as  defined  by  law,  and 
without  the  use  of  any  drug  or  surgery."  {Emphasis 
added.) 

It  is  evident,  therefore,  that  a  chiropractor,  when  engaged  in  the 
practice  of  chiropractic  as  defined  by  law,  may  make  a  diagnosis 
of  a  person's   "human  ailment"   or  "physical  injury." 

In  addition,  it  is  also  clear  that  the  North  Carohna  Court  of  Appeals 
in  Allen  v.  Hinson,  12  N.  C.  App.  515  (1971)  recognized  that  a 
chiropractor,  when  properly  qualified,  is  competent  to  testify  in 
I  court  as  an  expert  witness  "concerning  matters  within  the  scope 
and  profession  of  chiropractic."  Thus,  it  is  apparent  that  a 
chiropractor  may,  once  he  has  made  a  chiropractic  diagnosis  of  a 
person's  physical  condition,  transmit  to  that  person  what  the 
diagnosis  is. 

-750- 


Insofar  as  this  opinion  is  inconsistent  with  the  January  13,  1965, 
opinion  of  this  office  relating  to  chiropractors,  the  earher  opinion 
is  reversed. 

Robert  Morgan,  Attorney  General 
James  L.  Blackburn, 
Assistant  Attorney  General 


3  February   1972 
Subject: 


Social  Services;  Adoption  of  Children;  Findings 
of  Abandonment  Made  by  the  Clerk  or  by  a 
District  Court  Judge;  Transfer  of  Cases  Between 
Trial  Divisions 


Requested  by:        Mr.  Clifton  M.  Craig 
Commissioner 
State  Department  of  Social  Services 

Question:  If    a     clerk     of    court     makes     a    finding    of 

abondonment  of  a  child  when  the  clerk  is  without 
authority  to  make  such  a  finding  because  no 
petition  for  adoption  has  been  filed  with  the  clerk 
prior  to  such  finding  as  contemplated  by 
G.  S.  48-5(b),  is  the  finding  of  abandonment 
rendered  valid  by  the  failure  of  any  person  to 
move  for  a  "transfer  between  the  trial  divisions" 
under  G.  S.  7A-257  for  the  purpose  of  requiring 
the  hearing  to  be  before  the  district  court  judge 
under  the  provisions  of  G.  S.  7A-278(4)? 

Conclusion:  If    a     clerk     of    court     makes     a    finding    of 

abandonment  of  a  child  when  the  clerk  is  without 
authority  to  make  such  a  finding  because  no 
petition  for  adoption  has  been  filed  with  the  clerk 
prior  to  such  finding  as  contemplated  by 
„  G.  S.  48-5(b),  the  finding  of  abandonment  is  not 

rendered  valid  by  the  failure  of  any  person  to 
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move  for  a  "transfer  between  the  trial  divisions" 
under  G.  S.  7A-257  for  the  purpose  of  requiring 
the  hearing  to  be  before  the  district  court  judge 
under  the  provisions  of  G.  S.  7A-278(4). 

G.  S.  7A-257  is,  in  pertinent  part,  as  follows: 

"Any  party  may  move  for  transfer  between  the  trial 
divisions  as  provided  in  this  article.  Failure  of  a  party 
to  move  for  transfer  within  the  time  prescribed  is  a 
waiver  of  any  objection  to  the  division,  except  that 
there  shall  be  no  waiver  of  the  jurisdiction  of  the 
superior  court  division  in  probate  of  wills  and 
administration  of  decedents'  estates." 

The  district  court  may  make  a  finding  of  abandonment  under 
G.  S.  7A-278(4)  and  may  terminate  the  rights  of  the  parents 
concerning  an  abandoned  child  under  G.  S.  7A-288.  There  being 
no  provision  to  the  contrary,  certainly  we  think  the  authority  of 
the  district  court  under  these  two  statutes  is  to  be  exercised  by 
the  judge  thereof  and  not  by  the  clerk.  G.  S.  7A-240  makes  it  clear 
that  the  "trial  divisions"  are  the  superior  court  division  and  the 
district  court  division.  It  does  not  appear  that  there  is  any  provision 
of  law  making  the  clerk  a  "trial  division"  for  the  purpose  of 
G.  S.  7A-257  quoted  above.  Indeed  it  does  not  appear  that  the 
clerk  of  superior  court  can  be  said  to  be  a  part  of  only  one  trial 
division  since  he  is,  under  G.  S.  7A-180,  also  clerk  of  the  district 
court  division.  In  short,  while  there  may  be  a  waiver  of  any  objection 
as  to  the  division  in  which  a  matter  is  heard,  it  is  not  perceived 
that  G.  S.  7A-257  provides  for  waiver  of  any  objection  to  the 
hearing  of  a  matter  by  the  clerk  rather  than  the  judge  of  a  division. 

Robert  Morgan,  Attorney  General 
•  R.  S.  Weathers, 

Assistant  Attorney  General 


p  February   1972        - 

! 

Subject:  PubHc  Officers  &  Employees;  Register  of 

-752- 


Deeds;  Municipalities,  Ordinances;  Filing 
and  Recording  Subdivision  Ordinances  and 
Amendments  Thereto;         Article   19, 

Chapter   1 60A 

Requested  by:  Mr.  James  Dick  Proctor 

Whiteville  Town  Attorney 

Questions:  (1)    Does    Article   19    of    Chapter   160A 

require  a  municipality  to  file  with  the 
register  of  deeds  a  copy  of  a  subdivision 
ordinance,  and  any  amendments  thereto, 
adopted  pursuant  to  said  Article? 

(2)  What  duties  with  respect  to  filing, 
recording  and  indexing  municipal 
subdivision  ordinances  are  placed  on  the 
register  of  deeds  by  Article  19  of 
Chapter   160  A? 

Conclusions:         ^  (1)  Yes. 

(2)  The   register  of  deeds  is  required  to 
■         provide    a    book    for,    file    and   index   all 
'     •       ,  subdivision    ordinances    and    amendments 

thereto  filed  by  a  municipahty. 

Part  2,  Article  19,  Chapter  160A  of  the  General  Statutes 
(G.  S.  160A-371  thru  160A-376)  provides  the  manner  in  which  a 
city  may  by  ordinance  regulate  the  subdivision  of  land  within  its 
territorial  jurisdiction.  Among  its  powers  to  regulate  the  subdivision 
of  land  is  the  power  to  ".  .  .  require  that  a  plat  be  prepared, 
approved,  and  recorded  pursuant  to  its  provisions  whenever  any 
subdivision  of  land  takes  place."   G.  S.   160A-372. 

That  the  fihng  with  the  register  of  deeds  of  all  subdivision  ordinances  ' 
adopted  by  a  municipality  was  intended  is  further  made  evident 
by  G.  S.   160A-373,  which  states,  in  part: 

"From  and  after  the  time  that  a  subdivision  ordinance 
is  filed  with  the  register  of  deeds  of  the  county,  no 
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subdivision  plat  of  land  within  the  city's  jurisdiction 
shall  be  filed  or  recorded  until  it  shall  have  been 
submitted  to  and  approved  by  the  appropriate  agency, 
as  specified  in  the  subdivision  ordinance,  and  until  this 
approval  shall  have  been  entered  on  the  face  of  the 
plat  in  writing  by  the  chairman  or  head  of  the  agency. 
The  register  of  deeds  shall  not  file  or  record  a  plat 
of  a  subdivision  of  land  located  within  the  territorial 
jurisdiction  of  a  city  that  has  not  been  approved  in 
accordance  with  these  provisions,  nor  shall  the  clerk 
of  superior  court  order  or  direct  the  recording  of  a 
plat  if  the  recording  would  be  in  conflict  with  this 
section. " 

Since  the  statutes  quoted  above  require  the  filing  by  a  municipahty 
of  all  subdivision  ordinances  it  adopts,  we  are  of  the  opinion  that 
the  statutes  contemplate  the  filing  of  all  subsequent  amendments 
thereto. 

We  are  also  of  the  opinion  that  these  statutes  require  the  register 
of  deeds  to  provide  a  separate  book  for  the  fihng  of  all  subdivision 
ordinances  and  amendments  thereto  and  to  index  the  subdivision 
ordinances  by  or  under  the  name  of  the  appropriate  municipahty. 
We  deem  such  procedure  to  constitute  "recording"  as  used  in 
G.  S.  160A-372.  Of  course,  the  register  of  deeds  is  permitted  to 
charge  an  appropriate  fee  for  this  service. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


8  February   1972 

Subject:  Public  Officers  &  Employees;  Sheriffs,  Deputy; 

Quahfications  for  Holding  Office;  Residency; 
Article  VI,  Section  6,  North  Carolina 
Constitution 
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Requested  by:        Sheriff  John  H.  Stockard 
Alamance  County 

Question:  May  a  sheriff  employ  as  a  deputy  a  person  who 

is  not  a  resident  of  the  county  in  which  he  is 
to  serve? 

Conclusion:  Yes. 

The  Sheriff  of  Alamance  County  would  like  to  hire  a  resident  of 
Orange  County  to  serve  as  a  deputy  in  the  County  of  Alamance. 
He  asks  whether  he  is  prohibited  by  law  from  doing  so.  He  is  not 
so  prohibited. 

Prior  to  the  July  1 ,  1971,  effective  date  of  the  revised  Constitution 
of  North  Carolina,  we  would  have  ruled  to  the  contrary.  Prior  to 
that  date  Article  VI,  Section  2,  of  the  State  Constitution  set  forth 
the  quahfications  of  voters  and  provided  that  a  person  must  have 
resided  in  the  State  of  North  CaroUna  for  one  year  and  in  the 
precinct,  ward,  or  other  election  district  in  which  such  person  offers 
to  vote  for  30  days  next  preceding  an  election.  Section  7  of 
Article  VI  then  provided  that  every  voter  shall  be  eligible  to  office. 
As  a  result,  in  the  past,  this  office  has  ruled  that  since  a  deputy 
sheriff  is  a  public  officer,  it  was  necessary  for  him  to  be  a  resident 
of  the  county  in  which  he  served. 

However,  the  revised  North  CaroHna  Constitution,  effective 
July  1,  1971,  no  longer  refers  to  eligibility  to  office  but  rather, 
in  Article  VI,  Section  6,  refers  to  "Eligibility  to  elective  office". 
Note  the  addition  of  the  word  "elective".  There  is  now  no 
requirement  in  the  Constitution  that  a  person  holding  a  non-elective 
public  office  be  a  qualified  voter  in  the  "precinct,  ward,  or  other 
election  district"  in  which  he  serves.  Consequently,  a  deputy  sheriff 
who  is  appointed  to  his  position  need  not  be  a  resident  of  the  county 
in  which  he  is  to  serve. 

Robert  Morgan,  Attorney  General 

Carroll  H.  Leggett, 

Special  Assistant  Attorney  General 
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8  February   1972 
Subject: 


Requested  by: 


Question : 


Conclusion : 


Counties;  Garbage  Collection  and  Disposal; 
Authority  to  Levy  Taxes  for  Garbage  Collection 
and  Disposal 

Mr.  Edward  H.  McCormick 
Harnett  County  Attorney 

May  a  county  levy  taxes  for  the  special  purpose 
of  collection  and  disposal  of  garbage  in  the 
county? 

Yes.  The  1971  General  Assembly,  in 
Chapter  568,  Session  Laws  of  1971,  amended 
G.  S.  153-273  to  read:  "The  board  of 
commissioners  of  each  county  is  hereby 
authorized  to  levy  taxes  for  the  special  purpose 
of  carrying  out  the  authority  conferred  by  this 
section,  in  addition  to  the  rate  of  tax  allowed 
by  the  Constitution  for  general  purposes,  and  the 
General  Assembly  hereby  gives  its  special 
approval  for  such  tax  levies." 


G.  S.  153-273  authorizes  the  board  of  county  commissioners  to 
establish  and  operate  garbage  collection  and  disposal  facihties  in 
areas  outside  incorporated  cities  and  towns  where,  in  its  opinion, 
the  need  for  such  facilities  exists.  The  board  is  authorized  to  make 
appropriations  to  carry  out  the  activities  of  garbage  collection  and 
disposal  and,  by  express  action  of  the  1971  General  Assembly,  G.  S. 
153-273  was  amended  to  authorize  the  commissioners  to  levy  a  tax 
for  the  special  purpose  of  garbage  collection  and  disposal.  The  special 
approval  of  the  General  Assembly  was  given  for  the  levy  of  such 
taxes  in  addition  to  the  rate  of  tax  allowed  by  the  Constitution 
for  general  purposes. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
-  '  Deputy  Attorney  General 
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9  February   1972 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Administration  of  Estates;  Testamentary 
Trusts;  Accounts;  Effect  Given  Exemption 
in  Will  as  to  Filing  Periodic  Accounts; 
Compelling  Accounting 

Honorable  C.  G.  Smith 
Clerk  of  Superior  Court 
Iredell  County 

Should  effect  be  given  to  a  provision  in  the 
will  regarding  a  testamentary  trust  which 
exempts  the  trustee  from  filing  regular 
inventories  and  accounts  as  required  by 
G.  S.  28-53? 

Effect  should  be  given  to  a  provision  in  the 
will  regarding  a  testamentary  trust  which 
exempts  the  trustee  from  filing  regular 
inventories  and  accounts  as  required  by 
G.  S.  28-53. 


The  inquiry  indicates  that  a  testamentary  trust  was  set  up  under 
a  will  which  contains  the  following  provision: 

"My  trustee  hereunder  shall  not  be  required  to  file 
any  inventory  or  periodic  accountings  with  respect  to 
any  trust  created  herein  with  any  court,  even  though 
otherwise  required  by  law." 

G.  S.  28-53   provides  as  follows: 

"§  28-53.  Trustees  in  wills  to  qualify  and  file 
inventories  and  accounts.  -  Trustees  appointed  in  any 
wills  admitted  to  probate  in  this  State,  into  whose 
hands  assets  come  under  the  provisions  of  the  will, 
shall  first  quaUfy  under  the  laws  applicable  to 
executors,  and  shall  file  in  the  office  of  the  clerk  of 
the  county  where  the  will  is  probated  inventories  of 
the  assets  which  come  into  his  hands  and  annual  and 
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final  accounts  thereof,  such  as  are  required  of 
executors  and  administrators.  The  power  of  the  clerk 
to  enforce  the  filing  and  his  duties  in  respect  to  audit 
and  record  shall  be  the  same  as  in  such  cases.  This 
section  shall  not  apply  to  the  extent  that  any  will 
makes  a  different  provision.''   {Emphasis  added) 

As  noted  by  the  emphasized  portion  of  G.  S.  28-53,  a  testamentary 
trustee  may  be  exempt  from  the  filing  of  regular  inventories  and 
accounts  which  are  appHcable  to  testamentary  trustees  generally. 
Effect  should  be  given  to  the  provision  of  the  will  so  exempting 
the  trustee. 

However,  an  interested  party,  including  the  clerk  of  superior  court, 
may  compel  the  fiHng  of  such  an  inventory  or  an  account,  although 
not  on  a  regular  basis  as  required  by  the  statute.  In  Lichtenfels, 
et  al,  V.  North  Carolina  National  Bank,  260  N.  C.  146, 
132  S.  E.  2d  360  (1963),  the  Court  had  before  it  an  executor  of 
an  estate  case  although  the  language  in  the  case  is  sufficiently  broad 
to  indicate  that  an  accounting  may  be  required  by  an  appropriate 
court.  See,  also,  Godfrey  v.  Patrick,  8  N.  C.  App.  510, 
174  S.  E.  2d  674  (1970),  in  which  the  Court  of  Appeals  in  an 
opinion  per  Graham,  J.,  stated: 

"Conceding  the  Court  has  the  inherent  power  to 
require  any  appointed  fiduciary  to  file  periodic 
accounts,  in  our  opinion  it  does  not  follow  that  the 
Court  is  compelled  as  a  matter  of  law  to  do  so.  'It 
lies  within  the  discretion  of  the  Court,  if  there  is  no 
relevant  statute,  to  order  an  account  of  the  trustee 
or  his  successor  in  interest,  at  the  suit  of  any  interested 
party,  .  .  .'  (Emphasis  added)  Bogert,  Trusts  and 
Trustees  (2d  Ed.),  §  963.  .  .  .  'All  fiduciaries  may 
be  compelled  by  appropriate  proceedings  to  account 
1  for  their  handling  of  properties  committed  to  their 

j  care.'      (Emphasis     added)     Lichtenfels     v.     Bank, 

1  260  N.  C.   146,   148,   132  S.  E.  2d  360." 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.   Denson, 
Assistant  Attorney  General 
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15   February    1972 
Subject: 


Requested  by: 
Question: 


Conclusion: 


Education;  County  Board  of  Education; 
Election  of  Members;  Effect  of 
Chapter  1301,  Session  Laws  of  1969; 
Chapter  296,  Session  Laws  of  1963,  as 
they  apply  to  Durham  County 

Mr.  James  L.  Newsom,  Attorney 
Durham  County  Board  of  Education 

Do  G.  S.  115-18  and  G.  S.  115-19,  as 
rewritten  by  Chapter  1301,  Session  Laws 
of  1969,  control  the  number  and  terms  and 
method  of  nomination  of  the  members  of 
the  Durham  County  Board  of  Education  as 
created  by  Chapter  296,  Session  Laws  of 
1963? 

No.  G.  S.  115-18  and  G.  S.  115-19  were 
rewritten  by  Chapter  972,  Session  Laws  of  ! 
1967,  to  create  a  uniform  system  of  I 
electing  members  of  county  boards  of  ! 
education.  Chapter  1301,  Session  Laws  of 
1969,  rewrote  sections  1  and  2  of  the  1967 
Act.  Both  the  1967  and  1969  Acts  provide, 
in  effect,  that  they  shall  not  apply  to  any 
county  board  of  education  where  the 
method  of  selecting  the  members  is  an 
election  by  a  vote  of  the  people. 
Chapter  296,  Session  Laws  of  1963, 
specifically  relates  the  matter  of 
nomination  of  members  of  the  Durham 
County  Board  of  Education  to  the  then 
provisions  of  G.  S.  115-19,  which 
provided  for  partisan  nomination  of 
members  at  party  primaries.  Chapter  296, 
Session  Laws  of  1963,  is  not  affected  by 
later  amendments  made  to  G.  S.  115-19, 
which  eliminate  entirely  any  provisions  for 
partisan  nomination  of  members  at  party 
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primaries  and   requires   that   members  be 
elected  on  a  non-partisan  basis. 

Chapter  296,  Session  Laws  of  1963,  requires  the  members  of  the 
Durham  County  Board  of  Education  to  be  nominated  "as  provided 
by  G,  S.  115-19"  and  elected  by  a  vote  of  the  people  of  Durham 
County.  At  the  time  Chapter  296,  Session  Laws  of  1963,  was 
enacted,  G.  S.  115-19  provided  for  partisan  nomination  of  members 
of  county  boards  of  education  at  party  primaries.  G.  S.  115-19  has 
since  been  amended  to  eliminate  entirely  any  provision  for  partisan 
nomination  of  members  at  party  primaries  and  requires  that 
members  be  elected  on  a  non-partisan  basis. 

It  is  generally  recognized  that,  absent  specific  legislative  intent  to 
the  contrary,  an  independent  act  incorporating  by  reference  the 
provisions  of  another  act  is  not  affected  by  amendments  made  to 
the  latter  after  the  incorporation.  American  Bank  v.  Goss, 
236  N.  Y.  488,  142  N.  E.  156  (1923);  Blair  v.  Chicago, 
201  U.  S.  400,  50  L.  Ed.  801,  26  S.  Ct.  427  (1905);  Volume  1, 
Southerland  Statutory  Construction,  §  1935,  pp.  431,  432.  This 
rule  is  succinctly  stated  in  50  Am.  Jur.,  Statutes,  §   39  as  follows: 

"It  is  a  general  rule  that  when  a  statute  adopts  a  part 
or  all  of  another  statute,  domestic  or  foreign,  general 
or  local,  by  a  specific  and  descriptive  reference  thereto, 
the  adoption  takes  the  statute  as  it  exists  at  that  time, 
and  does  not  include  subsequent  additions  or 
modifications  of  the  adopted  statute,  where  it  is  not 
expressly  so  declared." 

Therefore,  Chapter  296,  Session  Laws  of  1963,  controls  the  method 
of  nomination  and  election  of  the  members  of  the  Durham  County 
Board  of  Education  and  any  reference  made  in  Chapter  296,  Session 
Laws  of  1963,  to  G.  S.  1 15-19  must  be  interpreted  as  G.  S.  115-19 
existed  at  the  time  Chapter  296  was  enacted  into  law.  Any 
amendments  made  subsequent  to  the  enactment  of  Chapter  296  to 
G.  S.  115-19  have  no  effect  upon  the  method  of  nominating 
members  of  the  Durham  County  Board  of  Education. 

-'  '  Robert  Morgan,  Attorney  General 

Andrew  A.  Vanore,  Jr., 
Deputy  Attorney  General 
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18  February   1972 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Licenses  &  Licensing;  Plumbing 
Contractors;  General  Contractors; 

Jurisdiction  Over  Installation  of  Water  and 
Sewer  Lines  on  Private  Property 

Mr.  F.  O.  Bates 

Executive  Secretary 

State  Board  of  Examiners  of  Plumbing  and 

Heating  Contractors 

What  type  of  contractor's  license  is 
required  for  the  installation  and 
construction  of  water  and  sewer  lines  and 
manholes  on  private  property  connecting 
public  water  and  sewer  systems  to  the 
plumbing  in  apartment  and  other  building 
complexes? 

Only  a  duly  licensed  plumbing  contractor 
may  install  water  and  sewer  lines  in 
buildings  and  upon  the  premises  upon 
which  the  buildings  are  situated  up  to  the 
connections  with  the  sewer  or  water  mains. 


The  executive  secretary  for  the  Licensing  Board  for  Heating  and 
Plumbing  Contractors  advises  that  there  is  an  area  of  confusion  as 
to  the  type  of  license  a  contractor  is  required  to  obtain  in  order 
to  install  water  and  sewer  lines,  which  are  generally  classified  as 
lateral  Hnes,  and  manholes  on  private  property  which  lines  connect 
public  water  and  sewer  system  to  the  plumbing  of  apartment  and 
office  complexes.  The  secretary  for  the  Board  requested  on  behalf 
of  the  licensing  board  that  this  office  clarify  the  jurisdiction  that 
it  has  over  this  type  of  work. 

The  Article  of  the  General  Statutes  regulating  heating  and  plumbing 
contractors  defines  the  word  "plumbing".  It  is  defined  in 
G.  S.  87-2 1(a)  as  follows: 

"(1)  The  word  'plumbing'  is  herein  defined  to  be  the 
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system  of  pipes,  fixtures,  apparatus  and  appurtenances, 
installed  upon  the  premises,  or  in  a  building,  to  supply 
water  thereto  and  to  convey  sewage  or  other  waste 
therefrom.''   {Emphasis  added) 

The  pipes  and  appurtenances  in  question  are  for  the  purpose  of 
supplying  water  to  a  building  and  premises  and  conveying  waste 
therefrom.  The  statute  defines  plumbing  in  terms  of  the  system  to 
supply  water  to  a  building  or  premises  and  to  convey  waste 
therefrom.  The  reference  to  pipes  and  appurtenances  installed  upon 
the  premises  clarifies  the  idea-content  of  the  units  constituting  a 
"system"  which  would  include  lateral  hnes  and  manholes  installed 
upon  the  premises.  See  State  v.  Mitchell,  217  N.  C.  244,  247. 
Therefore,  this  office  is  of  the  opinion  that  such  lines  are  considered 
a  part  of  the  plumbing  system  as  defined  in  G.  S.  87-2 1(a)  for 
which  a  plumber's  license  is  required. 

This  conclusion  is  supported  by  the  revenue  licensing  statute  for 
plumbers  which  should  be  construed  in  para  materia  with  the 
contractor's  licensing  statute.  G.  S.  105-91  provides  as  foUows 
concerning  the  revenue  hcense  for  plumbing  contractors: 

"With  respect  to  plumbers  and  plumbing  contractors, 
a  license  procured  under  this  section  shall  cover 
plumbing  work  and  plumbing  installations  in  buildings 
and  upon  the  premises  upon  which  the  buildings  are 
situated  and  up  to  the  connection  with  the  sewer  or 
water  mains,  but  shall  not  cover  the  construction  of 
or  work  upon  water  or  sewer  systems  or  mains.'' 
{Emphasis  added) 

G.  S.  87-1  defines  a  general  contractor  for  the  purpose  of  the  General 
Contractor's  Licensing  Statute  as  one  who  undertakes  to  bid  upon 
or  construct  a  building,  highway,  sewer  main,  grading  or  any 
improvement  or  structure  where  the  cost  of  such  undertaking 
exceeds  $30,000.  By  the  provisions  of  G.  S.  87-10  the  licensing 
board  may  certify  a  general  contractor  into  four  classifications  which 
are  (1)  building  contractor,  (2)  highway  contractor,  (3)  pubhc 
utihties  contractor,  and  (4)  specialty  contractor  which  shall  not 
include  any  operations  under  the  jurisdiction  of  any  other  licensing 
board.  I  find  nothing  in  the  general  contractor's  license  which  would 
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authorize  a  licensed  general  contractor  to  perform  work  for  which 
a  specific  contractor's  license  is  required  by  another  hcensing  board 
under  the  provisions  of  Chapter  87,  such  as  the  licensing  boards 
for  plumbing  and  heating  contractors,  electrical  contractors, 
refrigeration  contractors,  and  water  well  contractors.  For  a  general 
contractor  to  perform  work  in  an  area  over  which  another  licensing 
board  has  jurisdiction,  the  general  contractor  must  obtain  a  license 
from  the  specific  licensing  board  to  perform  the  work  over  which 
the  specific  licensing  board  has  jurisdiction.  Therefore,  this  office 
is  of  the  opinion  that  for  a  general  contractor  to  perform  the  work 
in  question,  he  must  obtain  a  plumbing  and  heating  contractor's 
license. 

This  area  of  work  in  question  is  apparently  work  that  many  general 
contractors  are  well  qualified  to  perform  as  they  perform  the  same 
type  of  work  in  instalhng  public  utihties.  Perhaps  the  public  would 
benefit  by  a  clarification  in  the  licensing  laws  for  contractors  by 
the  legislature  whereby  a  quaUfied  general  contractor  as  well  as  a 
licensed  plumbing  contractor  would  be  permitted  to  perform  the 
work  in  question. 

This  opinion  is  in  accord  with  an  eariier  opinion  written 
December  2,  1958,  to  R.  G.  Bourne,  Consulting  Engineer  for  the 
State  Department  of  Administration. 

Robert  Morgan,  Attorney  General 
Eugene  A.  Smith, 
Assistant  Attorney  General 


18  February   1972 
Subject: 

Requested  by: 


Courts;  Judges;  Retirement;  Applicability 
of  G.  S.  7A^.20  to  District  Court  Judges 

Honorable  Buford  T.  Henderson 
District  Court  Judge 
Twenty-First  Judicial  District 
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Question:  If  a  person  is  elected  as  district  court  judge 

in  November,  1972,  and  if  the 
constitutional  amendment  to  Article  IV, 
Section  8,  is  approved  by  the  voters  in 
November   1972,  thereby  making 

G.  S.  7A^.20  become  effective  on 
January  1,  1973,  and  if  the  person  elected 
becomes  70  years  of  age  after 
January  1,  1973,  must  such  person  retire 
on  the  last  day  of  the  month  in  which  he 
reaches  age  70? 

Conclusion:  Yes. 

G.  S.  7A-4. 20(a)  provides,  in  pertinent  part,  that  no  judge  of  the 
superior  court  or  district  court  divisions  of  the  General  Court  of 
Justice  may  continue  in  office  beyond  the  last  day  of  the  month 
in  which  he  attains  his  70th  birthday,  except  that  any  justice  or 
judge  in  office  on  the  effective  date  of  this  section  who  has  attained 
the  age  as  prescribed  in  this  section  for  mandatory  retirement  may 
continue  to  serve  for  the  remainder  of  the  term  for  which  he  was 
selected. 

It  is  clear,  therefore,  that  a  person  who  is  elected  in  1972  as  district 
court  judge  and  who  is  70  years  of  age  on  or  before 
January  1,  1973,  may  continue  to  serve  the  term  for  which  he  was 
elected.  It  is  equally  clear  that  if  a  person  elected  in  November 
1972  does  not  reach  the  age  of  70  until  after  January  1,  1973, 
then  such  person  must  retire  on  the  last  day  of  the  month  in  which 
he  reaches  his  seventieth  birthday.  It  is  to  be  noted  that 
G.  S.  7A-4.20  does  not  become  effective  unless  the  amendment  to 
Article  IV,  Section  8,  of  the  North  Carolina  Constitution  is 
[adopted  in  November   1972. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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22  February   1972 
Subject: 

Requested  by: 

Question: 


Conclusion: 


Public  Officers  &  Employees;  Conflict  of 
Interest;  County  Physician  Serving  as 
County  Commissioner;  G.  S.   14-234 

Honorable  Charles  H.  Taylor 
House  of  Representatives 
N.  C.  General  Assembly 

Would  there  be  a  conflict  of  interest  if  a 
county  physician  also  served  as  county 
commissioner  but  dechned  any 
compensation  for  his  services  as  county 
physician? 

No. 


A  county  health  department  physician  is  paid  a  small  fee  by  the 
county  for  his  services.  He  wants  to  file  for  a  seat  on  the  county 
board  of  commissioners  but  wants  to  avoid  any  suggestion  of  a 
conflict  of  interest.  The  compensation  he  receives  from  the  county 
is  insignificant,  and  he  knows  there  will  be  difficulty  in  finding  a 
physician  in  his  area  who  is  willing  to  replace  him.  The  question 
thus  arises  whether  he  can  dechne  any  compensation  for  his  services 
as  county  physician  and  then  serve  as  a  member  of  the  county  board 
of  commissioners  without  a  conflict  of  interest. 

G.  S.  14-234  prohibits  any  person  elected  a  commissioner  from 
contracting  for  his  own  benefit  or  being  in  any  manner  concerned 
or  interested  in  making  such  a  contract,  or  in  the  profits  thereof. 
Therefore,  G.  S.  14-234  standing  alone  would  prohibit  a  county 
physician  from  also  being  a  county  commissioner  since  the  county 
physician  is  employed  by  the  commissioners. 

However,  we  note  that  the  county  physician  is  merely  an  employee 
of  the  county.  There  is  no  reason,  then,  why  he  could  not  volunteer 
his  services  without  compensation.  If  he  serves  gratuitously,  he 
cannot  be  said,  in  the  words  of  the  statute,  to  be  contracting  for 
his  own  benefit.  He,  in  fact,  is  receiving  no  benefit  as  the  statute 
contemplates  but  instead  is  donating  services  to  the  county  which 
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in  this  situation  is  the  beneficiary.  Therefore,  the  facts  as  stated 
in  this  instance  do  not  create  a  conflict  of  interest. 

Robert  Morgan,  Attorney  General 

Carroll  H.   Leggett, 

Special  Assistant  Attorney  General 


23   February   1972 
Subject: 


Requested  by: 


Question: 


Conclusion: 


Taxation;  Ad  Valorem;  State  Departments 
and  Agencies;  Payment  of  Taxes  Under 
G.  S.  105-279  by  Wildlife  Resources 
Commission  on  Value  of  Timber 
Exchanged  for  Land 

Mr.  Carroll   L.  Mann,  Jr. 

State   Property  Control  and  Construction 

Officer 

N.  C.   Department  of  Administration 

Do  the  provisions  of  G.  S.  105-279  apply 
where  the  Wildlife  Resources  Commission 
exchanges  timber  for  land  of  equal  value? 

Yes. 


A  statute  must  be  construed  as  written,  and  where  the  language 
is  clear  and  unambiguous,  there  is  no  room  for  interpretation.  7 
Strong,  N.  C.  Index  2d,  Statutes,  §  5,  pp.  76,  77,  and  cases  there 
cited.  G.  S.  105-279,  formerly  G.  S.  105-296.1,  states  in  pertinent 
part: 

"(a)  Any  State  department  or  agency  owning 
timberland  or  leasing,  controlHng  or  administering 
timberland  owned  by  the  State,  shall  pay  to  each 
county  in  which  said  timberland  is  situated  an  amount 
equal  to  fifteen  percent  (15%)  of  proceeds  of  the  gross 
sales    of    trees,    timber,    pulpwood,    and    any    forest 
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products  from  said  timberland,  and  said  funds  shall, 
when  received,  be  placed  in  the  account  of  the  county 
general  fund." 

Webster's  Dictionary  defines  "proceeds"  as  "the  total  amount  or 
the  profit  arising  from  an  investment,  transaction,  levy  or  sale."  The 
Uniform  Commercial  Code,  G.  S.  25-2-106,  provides  a  definition 
of  a  sale,  stating  that  "a  'sale'  consists  in  the  passing  of  title  from 
the  seller  to  the  buyer  for  a  price."  This  would  be  analogous  to 
the  present  situation. 

It  is  obvious  that  there  was  a  "sale"  by  the  Wildhfe  Resources 
Commission  within  the  intent  of  G.  S.  105-279,  it  having  passed 
title  to  certain  timber  for  a  price,  i.e.,  an  equivalent  value  of  land. 
From  this  sale,  the  Commission  received  "proceeds",  being  the  value 
of  the  land  received.  To  hold  otherwise  would  be  to  circumvent 
the  clear  intent  of  the  Legislature  by  allowing  the  seller  of  timber 
to  take  the  proceeds  in  some  form  other  than  money,  be  it  land 
or  other  valuable  commodity,  when  such  land  or  commodity  could 
easily  be  converted  to  cash  and  the  tax  avoided.  The  fact  that  the 
Wildlife  Resources  Commission  chose  to  exchange  the  timber  for 
the  land  rather  than  cash  does  not  relieve  it  of  its  obhgation  under 
the  provisions  of  G.  S.   105-279. 

''  >"  '  •  Robert  Morgan,  Attorney  General 

'  Rafford  E.  Jones, 

Associate  Attorney  General 


28  February   1972 
Subject: 


Conservation  and  Development;  Fishing 
Laws;  Fishery  Licenses;  Suspension  or 
Revocation;  Second  or  Subsequent 
Conviction  of  Fisheries  Laws 


Requested  by: 


Mr.  L.  K.  Thomas 
Chief  of  Law  Enforcement 
Division      of     Commercial 
Fisheries 
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and      Sports 


Department        of 
Development 


Conservation        and 


Question:  Can  the  Commissioner  of  the  Division  of 

Commercial  and  Sports  Fisheries, 
Department  of  Conservation  and 
Development,  on  learning  of  a  second  or 
subsequent  conviction  of  a  violation  of 
Subchapter  IV  of  Chapter  113  of  the 
General  Statutes  or  of  a  violation  of  the 
regulations  of  the  Board  of  Conservation 
and  Development  adopted  under  the 
authority  of  Subchapter  IV,  follow  the 
recommendation  of  a  trial  judge  that  the 
violator's  hcense  issued  under  Article  14, 
Chapter  113  of  the  General  Statutes,  not 
be  suspended  or  revoked? 

Conclusion:  The  Commissioner  must  suspend  or  revoke 

the  license  pursuant  to  G.  S.  113-166 
since  the  statute  is  mandatory  rather  than 
discretionary. 

Judges  on  occasion  will  recommend  upon  a  conviction  of  a  fisheries 
violation  that  the  violator's  license  issued  under 
Article  14,  Chapter  113  of  the  General  Statutes,  not  be  suspended 
or  revoked.  The  question  is  whether  such  recommendation  can  be 
followed  for  a  second  or  subsequent  conviction  of  a  violation  of 
Subchapter  IV  of  Chapter  113  of  the  North  Carolina  General 
Statutes,  or  a  violation  of  the  regulations  of  the  Board  of 
Conservation  and  Development  adopted  under  the  authority  of 
Subchapter  IV.  The  inquiry  requires  an  interpretation  of 
G.  S.   113-166.  The  statute  reads  as  follows: 

"§  113-166.  Suspension,  revocation  and  reissuance  of 
licenses. -{z)  Upon  receipt  of  rehable  notice  that  a 
person  licensed  under  this  article  has  had  imposed 
against  him  a  conviction  of  a  criminal  offense  within 
the  jurisdiction  of  the  Department  under  the 
provisions  of  this  subchapter  or  of  regulations  of  the 
Board  adopted  under  the  authority  of  this  subchapter. 
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the  Commissioner  Tnust  suspend  or  revoke  all  licenses 
held  by  such  person  in  accordance  with  the  terms  of 
this  section.  ... 

"(b)  .  .  .  Upon  receipt  of  notice  of  such 
conviction,  the  Commissioner  must  determine  whether 
it  is  a  first,  a  second,  a  third,  or  a  fourth  or  subsequent 
conviction  of  some  offense  covered  by  subsection  (a). 
In  the  case  of  second  convictions,  the  Commissioner 
must  suspend  all  Hcenses  issued  to  the  Hcensee  for  a 
period  of  ten  days.  In  the  case  of  third  convictions, 
the  Commissioner  must  suspend  all  licenses  issued  to 
the  licensee  for  a  period  of  thirty  days.  In  the  case 
of  fourth  or  subsequent  convictions,  the  Commissioner 
must  revoke  all  licenses  issued  to  the  licensee.   ..." 

The  General  Assembly  by  the  use  of  the  word  "must"  has  made 
the  suspension  or  revocation  of  the  license  mandatory  where  the 
conviction  is  for  a  second  or  subsequent  violation. 

A  conviction  includes  pleas  of  guilty,  nolo  contendere,  forfeiture 
of  bond,  or  other  express  or  impHed  confessions  of  guilt.  A 
conviction  also  includes  a  finding  of  guilty,  or  where  arrest  of 
judgment  or  prayer  for  judgment  continued  is  granted,  or  any  other 
termination  of  a  criminal  prosecution  unfavorable  to  the  defendant. 

Licenses  subject  to  suspension  or  revocation  include  those  covered 
by  G.  S.   §§    113-152,   113-153,   113-154,   113-155  and  113-156. 

Robert  Morgan,  Attorney  General 
Thomas  E.  Kane, 
Ocean  Law  Consultant 


28  February   1972 

Subject:  Motor     Vehicles;     Handicapped     Drivers' 

Parking  Privileges;  Constitutionahty 
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Requested  by: 


Questions: 


Conclusions: 


Mr.  Broxie  J.  Nelson 
Raleigh  City  Attorney 

(1)  In  the  light  of  former  Article  1, 
Section  7  and  new  Article  1,  Section  32 
of  the  North  Carolina  Constitution,  is 
G.  S.  20-37.6  constitutional? 

(2)  If  G.  S.  20-37.6  is  constitutional,  does 
it  excuse  handicapped  persons  from 
"continuous  meter  activation" 
requirements  and  "expired  meter"  offenses 
as  well  as  from  offenses  arising  out  of 
parking  for  periods  of  time  in  excess  of 
posted  maximum  time  Hmits? 

(1)  The  constitutionality  of  a  statute  will 
be  presumed  until  declared 

unconstitutional  by  a  court  of  competent 
jurisdiction. 


(2)  Yes. 

G.  S.  20-37.6  reads  as  follows: 

"§  20-37.6.  Handicapped  drivers  -  parking 
privileges. -Any  person  who  has  lost  the  use  of  one 
or  both  legs  or  is  so  severely  disabled  as  to  be  unable 
to  walk  without  the  aid  of  a  mechanical  device  shall 
be  allowed  to  park  for  unUmited  periods  in  parking 
zones  restricted  as  to  the  length  of  time  parking  is 
permitted.  This  section  shall  have  no  appUcation  to 
those  zones  or  during  times  in  which  the  stopping, 
parking,  or  standing  of  all  vehicles  is  prohibited  or 
which  are  reserved  for  special  types  of  vehicles.  As 
a  condition  to  this  privilege  the  vehicle  shall  display 
a  distinguishing  hcense  plate  which  shall  be  issued  for 
a  vehicle  registered  to  the  disabled  person,  without 
additional  fees  but  in  no  event  for  less  than  the  normal 
fees  applicable  to  standard  license  plates,  by  the 
Department  of  Motor  Vehicles  pursuant  to  regulations 
adopted  by  that  Department." 
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The  constitutionality  of  a  statute  must  be  presumed  until  declared 
unconstitutional  by  a  court  of  competent  jurisdiction.  Bickett  v. 
Tax  Commission,   177  N.  C.  433   (1919). 

As  to  conclusion  No.  2  the  statute  allows  unrestricted  parking  by 
drivers  falling  within  the  classification  of  a  handicapped  driver  when 
Ills  vehicle  bears  the  required  registration  plate  except  in  those  zones 
or  during  times  in  which  the  stopping,  parking  or  standing  of  all 
vehicles  is  prohibited  or  which  are  reserved  for  special  types  of 
vehicles.  Since  the  activation  of  the  meter  is  solely  for  the  purpose 
of  determining  the  length  of  time  a  vehicle  has  been  parked  and 
handicapped  drivers  are  not  subject  to  time  restrictions,  activation 
of  the  meter  is  not  required. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


28  February   1972 
Subject: 


Social  Services;  Juveniles;  Termination  of 
Probation 


Requested: 


Questions: 


Mr.  Clifton  M.  Craig 

Commissioner 

Department  of  Social  Services 

(1)  When  a  juvenile  disposition  order  sets 
a  period  of  time  on  probation  pursuant  to 
G.  S.  110-22  and  the  period  of  time  on 
probation  extends  beyond  the  age  of 
majority,  is  such  an  order  enforceable  by 
law  beyond  the  eighteenth  birthday? 

(2)  Does  a  juvenile  probation  officer  have 
the  duty  and  the  authority  to  supervise  any 
person  who  is  under  an  order  of  juvenile 
probation    when    the    term    of   probation 
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extends  beyond  the  eighteenth  birthday  of 
the  probationer? 

(3)  When  any  child  under  juvenile 
probation  supervision  passes  his  sixteenth 
birthday  and  subsequently  is  convicted  in 
district  court  of  a  criminal  offense  for 
which  he  receives  a  court  order  of 
probation  supervision  by  the  State 
Probation  Commission,  does  juvenile 
probation  supervision  terminate 

automatically  or  would  such  a  child  who 
has  not  reached  his  majority  be  subject  to 
both  the  juvenile  and  adult  court  orders  for 
probation  supervision? 

Conclusions:  (1)  When  a  juvenile  disposition  order  sets 

a  period  of  time  on  probation  pursuant  to 
G.  S.  110-22  and  the  period  of  time  on 
probation  extends  beyond  the  age  of 
majority,  this  order  is  not  enforceable  by 
law  beyond  the  eighteenth  birthday  of  the 
juvenile. 

(2)  A  juvenile  probation  officer  has  neither 
the  duty  nor  the  authority  to  supervise  any 
person  who  is  under  an  order  of  juvenile 
probation  when  the  term  of  probation 
extends  beyond  the  eighteenth  birthday  of 
the  probationer. 

(3)  When  a  child  under  juvenile  probation 
supervision  passes  his  sixteenth  birthday 
and  subsequently  is  convicted  in  district 
court  of  a  criminal  offense  for  which  he 
receives  a  court  order  of  probation 
supervision  by  the  State  Probation 
Commission,  the  juvenile  probation 
supervision  terminates  automatically  and 
the  probationer  is  subject  thereafter  to  the 
adult  court  orders  for  probation 
supervision. 
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Since  the  controlling  General  Statutes  involve  only  juveniles,  the 
authority  vested  thereby  exists  only  so  long  as  the  individuals 
concerned  have  not  reached  their  majority.  See  General  Statutes  of 
the  State  of  North  Carolina,  Article  2  of  Chapter  1 1 0  and 
Article  23  of  Chapter  7 A.  Thus,  a  child's  achieving  majority 
automatically  terminates  a  juvenile  probation  order  and  the  juvenile 
probation  officer  no  longer  has  the  authority  or  the  duty  to  supervise 
the  probationer  past  his  eighteenth  birthday.  Compare  In  re 
Whitchard,  8  N.  C.  App.   154  (1970). 

G.  S,  110-22  authorizes  the  Court  exercising  juvenile  jurisdiction 
to  specify  the  conditions  of  the  probation  of  the  juvenile,  to  review 
the  juvenile's  progress,  and  to  modify  the  conditions  of  probation 
as  appropriate  after  the  notice  and  hearing  provided  by  Article  23 
of  Chapter  7A.  This  section  further  provides  that  if  the  juvenile 
violates  the  condition  of  his  probation,  the  juvenile  court  may  make 
any  disposition  of  the  matter  authorized  by  G.  S.  7A-286. 

G.  S.  7A-286  contains  the  following  significant  language  bearing 
upon  this  matter: 

"In  any  case  where  the  court  adjudicates  the  child  to 
be  delinquent,  undisciplined,  dependent  or  neglected, 
the  jurisdiction  of  the  court  to  modify  any  order  of 
.  disposition  made  in  the  case  shall  continue  during  the 
minority  of  the  child  or  until  terminated  by  order  of 
the  court,  except  as  otherwise  provided  herein, 
provided  that  any  child  subject  to  the  juvenile 
jurisdiction  of  the  court  shall  be  subject  to  prosecution 
in  any  court  for  any  offense  committed  after  his 
sixteenth  birthday.''   (Emphasis  added) 

This  language  in  G.  S.  7A-286  does  not  contain  any  specific 
statement  that  conviction  of  a  crime  and  placement  on  parole  of 
a  juvenile  sixteen  years  of  age  or  older  will  automatically  terminate 
his  juvenile  probation.  However,  the  language  makes  it  clear  that 
it  was  the  intent  of  the  legislature  that  any  child  who  has  passed 
his  sixteenth  birthday  can,  if  appropriate,  be  treated  as  an  adult 
insofar  as  he  may  be  subject  to  trial  for  a  criminal  offense  which 
he  commits.  The  only  reasonable  interpretation  of  this  language  is 
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that  it  was  intended  as  an  exception  to  the  general  rule  that  the 
juvenile  court  retains  jurisdiction  during  minority  of  the  child.  Where 
any  possibihty  of  conflict  between  the  proviso  in  a  statute  and  the 
purview  of  the  statute  exists,  the  proviso  should  prevail  since  it 
speaks  the  later  intention  of  the  legislature.  See  Orinoco  Supply 
Company  v.  Masonic  and  E.  Star  Home,  163  N.  C.  513  (1913). 
Thus,  the  net  result  is  that  the  child  is  no  longer  within  the 
jurisdiction  of  the  juvenile  courts  and  comes  within  the  general 
supervision  of  the  State  Probation  Commission  in  accordance  with 
G.  S.   15-202. 

Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


2  March   1972 
Subject: 


Counties;  Change  of  Name;  No  General 
Authority  Unless  Counties  are  Being 
Consohdated  or  Merged 


Requested  by: 
Question : 


Mr.  Harry   B.   Stein 
Cumberland  County  Attorney 

In  the  absence  of  specific  authority  granted 
by  general  law  or  special  act,  may  a  county 
change  its  name? 


Conclusion : 


No. 


Article  VII,  Section  1  of  the  North  CaroHna  Constitution, 
authorizes  the  General  Assembly  to  provide  for  the  organization  and 
government  and  the  fixing  of  boundaries  of  counties,  cities  and 
towns  and  other  governmental  subdivisions,  and  except  as  prohibited 
by  the  Constitution,  the  General  Assembly  may  give  such  powers 
and  duties  to  counties,  cities  and  towns  and  other  governmental 
subdivisions  as  it  may  deem  advisable. 

Counties  are  bodies  politic  and  corporate  and  may  exercise  as  agents 
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for  the  State  only  such  powers  as  are  prescribed  by  statute  and 
those  which  are  necessarily  implied  therefrom  by  law  essential  to 
the  exercise  of  the  powers  specifically  conferred.  O'Neal  v.  Wake 
County,  196  N.  C.  184;  Vaughn  v.  Commissioners, 
118  N.  C.  636. 

We  find  no  constitutional  or  statutory  authority  for  a  county  to 
change  its  name.  Therefore,  in  the  absence  of  authority  conferred 
by  general  law  or  by  special  act,  a  county  would  have  no  authority 
to  change  its  name  except  pursuant  to  Article  18  of  Chapter  153 
of  the  General  Statutes,  which  authorizes  counties  to  change  the 
name  where  two  counties  have  consolidated  or  merged  pursuant  to 
procedures  prescribed  therein. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


8  March   1972 


Subject: 


Company      Police;      Power      of     Arrest; 
G.  S.   15-46  and   15-47 


Requested  by: 


Question : 


Chief  District  Judge  Derb  Carter 
Twelfth  Judicial  District 

When  an  arrest  is  made  by  a  security  guard, 
commissioned  pursuant  to  Chapter  74A  of 
the  General  Statutes,  on  the  premises  of 
his  employer,  does  such  security  guard 
exceed  his  jurisdiction  if  he  transports  the 
person  arrested  from  his  employer's 
premises  for  the  purpose  of  taking  such 
person  before  a  magistrate  to  obtain  a 
warrant? 


Conclusion : 


No. 


A  security  guard  commissioned  under  the  provisions  of  Chapter  74A 
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of  the  General  Statutes  possesses  all  the  powers  of  municipal  and 
county  police  while  in  the  performance  of  his  duties.  G.  S.  74A-2 
reads  in  part  as  follows: 

"  §  74A-2.  Oath,  powers,  and  bond  of  company  police; 
exceptions  as  to  railroad  police. -{di)  Every  policeman 
so  appointed  shall,  before  entering  upon  the  duties  of 
his  office,  take  and  subscribe  the  usual  oath. 

(b)  Such  poHcemen,  while  in  the  performance 
of  the  duties  of  their  employment,  shall  severally 
possess  all  the  powers  of  municipal  and  county  police 
officers  to  make  arrests  for  both  felonies  and 
misdemeanors: 

(1)  Upon  property  owned  by  or 
in  the  possession  and  control  of 
their  respective  employers;  or 

(2)  Upon  property  owned  by  or 
in  the  possession  and  control  of 
of  person  or  persons  who  shall 
have  contracted  with  their 
employer  or  employers  to  provide 
security  for  protective  services  for 
such  property;  or 

(3)  Upon  any  other  premises  while 
in  hot  pursuit  of  any  person  or 
persons  for  any  offense 
committed  upon  property  vested 
in  subdivisions  (1)  and  (2)  above." 

Possessing  such  authority  and  having  arrest  power  for  felonies  and 
misdemeanors  committed  in  his  presence  and  on  the  premises  of 
his  employer,  it  necessarily  follows  that  such  security  guard  would 
be  required  to  comply  with  the  provisions  of  G.  S.  15-46  and  15-47 
which  read  as  follows: 

"  §  1 5-46.  Procedure  on  arrest  without  warran t.-Ewery 
person  arrested  without  warrant  shall  be  either 
immediately  taken  before  some  magistrate  having 
jurisdiction  to  issue  a  warrant  in  the  case,  or  else 
committed  to  the  county  prison,  and,  as  soon  as  may 
be,    taken   before   such   magistrate,   who,   on   proper 
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proof,  shall  issue  a  warrant  and  thereon  proceed  to 
act  as  may  be  required  by  law. 

"§  15-47.  Arresting  officer  to  inform  offender  of 
:.  charge,  allow  bail  except  in  capital  cases,  and  permit 
communication  with  counsel  or  friends. -Upon  the 
arrest,  detention,  or  deprivation  of  the  Uberties  of  any 
person  by  an  officer  in  this  State,  with  or  without 
warrant,  it  shall  be  the  duty  of  the  officer  making 
the  arrest  to  immediately  inform  the  person  arrested 
of  the  charge  against  him,  and  it  shall  further  be  the 
duty  of  the  officer  making  said  arrest,  except  in  capital 
cases,  to  have  bail  fixed  in  a  reasonable  sum,  and  the 
person  so  arrested  shall  be  permitted  to  give  bail  bond; 
and  it  shall  be  the  duty  of  the  officer  making  the  arrest 
to  permit  the  person  so  arrested  to  communicate  with 
counsel  and  friends  immediately,  and  the  right  of  such 
persons  to  communicate  with  counsel  and  friends  shall 
not  be  denied.  Provided  that  in  no  event  shall  the 
prisoner  be  kept  in  custody  for  a  longer  period  than 
twelve  hours  without  a  warrant.  In  the  event  the 
arresting  officer  fails  to  have  bail  fixed  as  required  by 
this  section,  the  custodian  of  the  person  arrested  shall 
have  bail  fixed  in  a  reasonable  sum,  and  take  bail  as 
authorized  in  G.  S.   15-108. 

Any  officer  who  shall  violate  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor  and  shall 
be  fined  or  imprisoned,  or  both,  in  the  discretion  of 
the  court." 

A  statute  is  never  to  be  construed  so  as  to  require  an  impossibility 
if  that  result  can  be  avoided  by  another  fair  and  reasonable 
construction  of  its  terms.  Likewise,  the  language  of  a  statute  will 
be  interpreted  to  avoid  absurd  consequences.  (Hobbs  v.  Moore 
County,  267  N.  C.  665.)  Therefore,  to  avoid  creating  an  impossible 
situation  or  absurd  consequence,  the  power  of  arrest  without  a 
warrant  granted  to  security  guards  by  G.  S.  74A-2  must  be 
interpreted  as  granting  jurisdiction  to  such  security  guards  to  proceed 
to  a  court  official  for  the  purpose  of  obtaining  a  warrant  and  having 
bail  set  as  required  by  G.  S.   15-46  and   15-47. 
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13  March  1972 


Robert  Morgan,  Attorney  General 
William  W.   Melvin, 
Assistant  Attorney  General 


Subject: 


Mental  Health;  Area  Mental  Health  Boards; 
County  Commissioners;  Authority  Over  Mental 
Health  Center 


Requested  by:        Mr.  Ervin  M.  Funderburk,  Jr. 
Area  Director 
Yadkin-Pee  Dee  Mental  Health  Center 


Question : 


Are  area  mental  health  centers,  estabhshed 
pursuant  to  Chapter  122,  Article  2C  of  the 
General  Statutes,  under  the  control  and 
supervision  of  the  boards  of  county 
commissioners? 


Conclusion:  Area  mental  health  centers,  established  under  the 

provisions  of  Article  2C  of  Chapter  122  of  the 
General  Statutes,  are  under  the  authority  and 
control  of  the  mental  health  boards  and  not  the 
county  boards  of  commissioners. 

G.  S.  122-35.18  defines  "area"  as  a  geographic  entity  consisting  of 
one  or  more  counties  or  portions  of  one  or  more  counties  designated 
by  the  Board  of  Mental  Health  as  a  basic  unit  for  the  development 
of  mental  health  programs.  Under  G.  S.  122-35.19  the  North 
Carohna  Board  of  Mental  Health  is  authorized  to  establish  area 
mental  health  programs  which  shall  be  joint  undertakings  with  the 
counties  or  portions  thereof  included  in  the  designated  area. 
G,  S.  122-35.20  provides  for  the  estabhshment  of  an  area  mental 
health  board,  and  in  an  area  consisting  of  more  than  one  county 
authorizes  the  board  of  county  commissioners  of  each  county  to 
appoint  one  commissioner  as  a  member  of  the  area  mental  health 
board    with    the    commissioners    thus    appointed    selecting    and 
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appointing  the  remaining  members  of  the  board.  Subsection  (e)  of 
this  statute  is  as  follows: 

"Subject  to  the  supervision,  direction,  and  control  of 
the  State  Board  of  Mental  Health,  the  area  mental 
health  board  shall  be  responsible  for  reviewing  and 
evaluating  the  area  needs  and  programs  in  mental 
health,  mental  impairment,  mental  retardation, 
alcohoUsm,  drug  dependence,  and  related  fields,  and 
for  developing  jointly  with  the  State  Department  of 
Mental  Health  an  annual  plan  for  the  effective 
development,  use  and  control  of  State  and  local 
facilities  and  resources  in  a  comprehensive  program  of 
mental  health  services  for  the  residents  of  the  area." 

G.  S.  122-35.21  provides  that  the  area  mental  health  director  shall 
be  an  employee  of  "the  area  mental  health  program,  responsible 
to  the  area  mental  health  board  for  carrying  out  the  poHcies  and 
programs  of  the  area  mental  health  board,  and  of  the  State  Board 
of  Mental  Health." 

While  the  boards  of  county  commissioners  are  instrumental  in  the 
initial  appointment  of  members  and  have  representation  on  area 
mental  health  boards,  the  area  mental  health  boards,  subject  to 
supervision,  direction  and  control  of  the  State  Board  of  Mental 
Health,  are  vested  with  authority  to  operate  centers  established 
under  Chapter   122,  Article  2C,  of  the  General  Statutes. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 


15  March   1972 

Subject:  Intoxicating   Liquors;  Board  of  AlcohoHc 

Control;         Local;         Requirement        of 
-;  Expenditure  of  Percentage  of  Total  Profits 

,      ,  .  for  Education  and  Rehabilitation 
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Requested  by: 


Questions: 


Conclusions: 


Mr.  Richard  Lane  Brown,  III 
Attorney  for  Blowing  Rock  Hospital,  Inc., 
and  on  behalf  of  the  Blowing  Rock  ABC 
Board  and  the  Town  of  Blowing  Rock 

(1)  May  the  Blowing  Rock  ABC  Board 
appropriate  at  least  7%  of  its  profits  for 
alcoholic  rehabilitation  and  education 
purposes  notwithstanding  the  provisions  of 
Chapter  745  of  the   1965   Session  Laws? 

(2)  If  so,  may  the  appropriation  be  made 
to  the  Blowing  Rock  Hospital,  Inc.,  for 
such  programs? 

(1)  The  Blowing  Rock  ABC  Board  must 
appropriate  at  least  7%  of  its  profits  for 
alcohohc  rehabihtation  and  education 
purposes  notwithstanding  the  provisions  of 
Chapter  745  of  the   1965   Session  Laws. 

(2)  The  Blowing  Rock  Hospital,  Inc., 
would  be  a  proper  vehicle  for  the 
accomplishment  of  these  purposes. 


In  a  previous  Opinion  (41  N.C.A.G.  610  (1971)),  this  Office 
indicated  that,  under  certain  provisions  of  a  local  act,  the  provisions 
of  G,  S.  18A-17(14)  with  regard  to  the  expenditure  of  profits  for 
education  and  alcohohc  rehabiiitation  would  not  be  apphcable.  The 
provisions  of  the  local  act  in  the  instant  case  are  to  be  distinguished 
from  the  provisions  of  the  local  act  which  was  the  subject  of  that 
Opinion  and  dictates  a  contrary  result.  To  that  extent,  this  Opinion 
supplements  the  former  Opinion. 

G.   S.   18A-17(14)  provides  in  pertinent  part: 

"(14)  .... 

"In  addition,  any  county  or  municipal  board 
shall  expend  not  less  than  seven  percent  (7%)  of  its 
total  profits,  to  be  determined  by  quarterly  audits,  for 


-780- 


education  on  the  excessive  use  of  alcoholic  beverages 
and  for  the  rehabilitation  of  alcohohcs.  Expenditures 
for  the  purposes  specified  in  this  paragraph  may  be 
made,  in  the  discretion  of  the  board,  either  for 
programs  carried  on  by  the  board,  or  as  appropriations 
to  nonprofit  corporations  or  agencies  sponsoring  or 
engaging  in  such  education,  research,  or 
rehabilitation." 

Chapter  872  of  the  1971  Session  Laws  which  rewrote  the  General 
Statutes  provisions  regarding  intoxicating  Uquor  does  not  contain 
a  section  repeahng  local  acts.  Therefore,  if  there  is  a  conflict,  the 
local  acts  would  prevail. 

We  first  observe  that  the  requirement  of  the  General  Statutes,  if 
the  General  Statutes  are  appUcable,  is  mandatory  and  not  permissive. 
Thus,  if  the  local  act  does  not  prevail,  the  county  or  municipal 
board  "shall"  expend  the  seven  percent  sum.  The  statute  allows 
expenditures  to  be  made  in  the  discretion  of  the  Board  either  for 
programs  that  the  Board  itself  carries  on  or  as  appropriations  to 
nonprofit  corporations  or  agencies  engaged  in  these  programs. 

The  local  act  in  question  is  Chapter  745  of  the  1965  Session  Laws 
which  estabUshed  the  Town  of  Blowing  Rock  ABC  Board.  Section  6 
of  that  act  provides: 

"The  net  profits  derived  from  stores  operated 
under  this  Act,  as  determined  by  quarterly  audit,  shall 
be  allocated  by  the  Board  of  Alcohohc  Control  and 
used  as  herein  provided:   .  .   .   ."  (Emphasis  added) 

The  act  makes  a  1 00%  division  of  the  net  profits  with  60%  of  those 
profits  going  to  the  Town  of  Blowing  Rock  for  any  "proper 
governmental  purpose." 

The  provisions  of  G.  S.  18A-17(14)  apply  to  the  expenditure  of 
seven  percent  of  the  "total  profits"  while  the  local  act  provides 
for  a  division  of  the  "net  profits."  Unlike  the  Pembroke  Act  which 
was  the  subject  of  the  Opinion  in  41  N.C.A.G.  610  (1971),  the 
deductions  to  be  made  before  the  net  profits  figure  is  computed 
are  not  specified. 
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Therefore,  we  would  conclude  that  the  General  Statute  is  applicable 
and  that  7%  of  the  total  profits  must  be  expended  for  those 
purposes. 

The  inquiry  advises  that  the  Blowing  Rock  Hospital,  Inc.,  is  a 
nonprofit  corporation  organized  under  the  provision  of  Chapter  55 B 
of  the  General  Statutes,  that  it  is  located  in  the  Town  of  Blowing 
Rock  and  has  facihties  that  could  be  used  for  alcoholic  rehabilitation 
purposes.  Given  these  facts,  and  the  General  Statute's  provision  that 
appropriations  may  be  made  to  a  nonprofit  agency  to  engage  in 
these  programs,  we  conclude  that  an  appropriation  to  the  Hospital 
by  the  ABC  Board  would  be  proper. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.   Denson, 
Assistant  Attorney  General 


20  March   1972 
Subject: 


Education;  Teacher  Tenure  Act; 
G.  S.  115-142,  effective  July  1,  1972; 
Personnel  File 


Requested  by: 


Questions: 


Conclusions: 


Mr.  William  A.   Dees 

Ad    Hoc   Commjttee   on   Good   Personnel 

PoUcies  and  Practices 

(1)  What  must  the  file  referred  to  in 
G.  S.   11 5-1 42(b)  contain? 

(2)  What  may  the  file  referred  to  in 
G.   S.    11 5-1 42(b)  contain? 

(1)  The  file  referred  to  in 
G.  S.  11 5-1 42(b)  must  contain  any 
complaints  against,  commendations  of,  or 
written  suggestions  for  corrections  and 
improvements  made  to  each  teacher  by  the 
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school  administration  together  with  the 
teacher's  denial  or  explanation. 

(2)  Neither  G.  S.  11 5-1 42(b)  nor  any  of 
the  remaining  portions  of  the  Fair 
Employment  Practices  and  Dismissals  Act 
Hmit  the  contents  of  the  file  which  the  Act 
requires. 

The  present  question  requires  an  interpretation  of  paragraph  (b)  of 
G.  S.  115-142  of  the  Fair  Employment  Practices  and  Dismissals 
Act,  sometimes  informally  called  the  Teacher  Tenure  Act.  That 
paragraph  reads  in  pertinent  part  as  follows: 

"There  shall  be  maintained  in  the  office  of  the 
Superintendent  a  file  of  any  complaints  against, 
commendations  of  or  written  suggestions  for 
corrections  and  improvements  made  to  each  teacher 
by  the  administration.  The  complaints, 
commendations  and  suggestions  shall  be  signed  by  the 
person  making  the  complaint,  commendation  or 
suggestion  and  shall  be  placed  in  each  teacher's 
personnel  file  only  after  reasonable  notice  to  the 
teacher.  Any  denial  or  explanation  relating  to  such 
complaint,  commendation  or  suggestion  which  the 
teacher  desires  to  make  shall  be  placed  in  the  file.  The 
personnel  file  shall  be  open  for  inspection  by  such 
teacher  at  all  reasonable  times  but  shall  be  open  to 
other  persons  only  in  accordance  with  such  rules  and 
regulations  as  the  board  shall  adopt." 

The  above-quoted  paragraph  contains  four  references  to  the  file 
which  must  be  maintained  in  the  office  of  the  Superintendent.  Twice 
it  is  referred  to  simply  as  "file",  and  the  other  two  references  are 
to  "personnel  file".  As  used  in  this  statute,  it  is  clear  that  the  terms 
"file"  and  "personnel  file"  are  synonymous.  The  "personnel  file" 
which  contains  complaints,  commendations,  or  suggestions  is 
obviously  the  same  "file"  that  will  contain  the  teacher's  denial  or 
explanation.  The  file,  then,  referred  to  in  paragraph  (b)  of 
G.  S.  115-142  must  contain  all  written  complaints  against, 
commendations    of,    or    written    suggestions    for    corrections    and 
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improvements  made  to  each  teacher  by  the  administration,  and  must 
further  contain  the  teacher's  explanation  or  denial. 

Most  pubhc  school  systems  throughout  the  State  keep  a  file,. usually 
referred  to  as  a  personnel  file,  on  each  teacher  in  the  system.  These 
files,  presently  kept,  usually  contain  the  academic  records,  test 
scores,  personal  recommendations,  and  other  pre-employment 
information  for  each  teacher.  The  question  is  whether  such 
information  must,  under  the  Fair  Employment  Practices  and 
Dismissals  Act,  be  kept  in  the  "file"  which  is  open  for  inspection 
by  the  Teacher  and  which  may  be  open,  under  rules  and  regulations 
adopted  by  the  Board  of  Education,  to  inspection  by  the  pubhc. 
G.  S.   115-142(b).  That  question  must  be  answered  negatively. 

As  was  noted  above,  the  terms  "file"  and  "personnel  file"  are  used 
interchangeably  in  G.  S.  11 5-1 42(b).  Secondly,  and  perhaps  more 
importantly,  the  Act  was  not  designed  to  require  disclosure  of 
pre-employment  data  to  teachers  and  members  of  the  pubhc 
generally.  Such  information  is  irrelevant  to  teacher  dismissal, 
[.demotion,  or  suspension,  all  of  which  the  Act  does  speak  to.  Written 
complaints,  commendations,  and  suggestions  for  corrections  and 
improvements  are  the  only  things  relevant  to  a  teacher's  dismissal, 
demotion  or  suspension  that  are  required  to  be  kept  in  a  file  open 
to  the  teacher. 

The  relevancy  of  these  matters  is  made  somewhat  more  clear  by 
G.  S.  1 15-1 42(e)(3)  which  provides  that  consideration  is  to  be  given 
to  evaluation  reports  prepared  on  each  teacher  in  judging  whether 
or  not  the  teacher's  professional  performance  is  inadequate  so  as 
to  justify  his  dismissal  or  demotion  under  G.  S.  1 15-142(e)(l)a. 
Failure  to  notify  a  career  teacher  of  inadequate  performance  on 
his  part  (a  prerequisite  to  placing  a  complaint  in  his  file  as  provided 
in  G.  S.  115-142(b))  is  conclusive  evidence  that  his  performance 
has  been  satisfactory.  Thus,  it  appears  that  the  Act  requires  only 
that  the  complaints,  commendations,  or  written  suggestions  for 
^corrections  and  improvements  together  with  the  teacher's 
explanation  or  denial  be  placed  in  the  file  which  is  open  to  the 
teacher  and  required  to  be  maintained  under  G.  S.   115-142(b). 


That     is     not     say,     however,     that     the     file     referred     to     in 
Q.  S.   115-142(b)   may   not   contain   other   personnel   information 
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relating  to  the  teacher.  The  Act  does  not  require  that  the  file  referred 
to  in  G.  S.  1 15-1 42(b)  contain  only  the  items  specified  in  paragraph 
(b).  It  may  contain  whatever  else  the  school  board  determined  to 
place  in  it;  nor  does  the  Act  prohibit  the  maintenance  of  two  files, 
so  long  as  one  fulfills  the  requirements  of  G.  S.  115-142(b)  and 
is  open  to  the  teacher  for  his  inspection. 

Care  should  be  taken  by  local  school  boards  to  insure  that  the  file 
referred  to  in  G.  S.  1 15-1 42(b)  is  maintained  uniformly  throughout 
the  system.  If  that  file  is  to  contain  items  other  than  those  specified 
in  G.  S.  11 5- 142(b),  then  it  should  contain  the  same  items  for  all 
teachers.  Thus,  if  the  file  required  to  be  kept  by  the  Act  contains, 
for  instance,  the  academic  records  of  one  teacher,  it  should  contain 
those  records  for  all  teachers. 

Robert  Morgan,  Attorney  General 
Charles  A.   Lloyd, 
Associate  Attorney 


20  March   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Counties;  Taxation;  Necessary  Expenses; 
Construction  of  Bleachers  for  School 
Athletic  Field;  North  Carolina  Constitution 
Article   V,    §2 

Mr.  L.  Norman   Shronce 
Caldwell  County  Manager 

May  a  county  legally  expend  county  funds 
for  the  construction  of  bleachers  for  a 
school  athletic  field  without  submitting  the 
expenditure  for  approval  by  a  vote  of  the 
people  in  the  county? 

The  construction  of  bleachers  for  a  school 
athletic  field  is  a  necessary  expense. 
Consquently     the     county     may    expend 
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county  funds  to  construct  the  bleachers 
without  submitting  the  expenditure  for 
approval  by  a  vote  of  the  people  of  the 
county. 

Whether  a  county  may  expend  funds  for  a  particular  purpose  is 
dependent  upon  the  source  of  the  funds  to  be  expended.  Funds 
derived  from  sources  other  than  the  property  tax  may  be  expended 
for  any  pubhc  purpose.  Funds  derived  from  the  levy  of  the  property 
tax  may  be  expended  only  for  necessary  expenses.  The  expenditure 
of  pubhc  funds  for  the  bleachers  is  clearly  for  a  pubhc  purpose. 
Purser  v.  Ledbetter,  227  N.  C.  1  (1946).  Consequently,  funds 
derived  from  sources  other  than  the  property  tax  may  be  legally 
expended  to  build  the  bleachers. 

Article  V,  §2  subdivision  (5)  of  the  North  Carolina  Constitution 
provides: 

''Necessary  expense  limitation.  No  tax  shall  be  levied 
or  collected  by  the  officers  of  any  county,  city  or 
town,  or  other  unit  of  local  government,  except  for 
the  necessary  expenses  thereof,  unless  approved  by  a 
majority  of  the  qualified  voters  who  vote  thereon  in 
any  election  held  for  the  purpose." 

Funds  derived  from  the  imposition  of  the  property  tax  must  be 
expended  for  "necessary  expenses"  only.  The  Supreme  Court  of 
North  Carolina  in  ^/A:m^  v.  Durham,  2\0  N.  C.  295  (1936),  held 
that  the  expenditure  of  funds  by  a  municipality  for  pubhc  parks 
and  playgrounds  was  for  a  necessary  expense.  However,  this  decision 
was  later  reversed.  Purser  v.  Ledbetter,  supra,  and 
Twining  v.  Wilmington,  214  N.  C.  655  (1938).  None  of  these  cases 
involved  expenditures  for  school  athletic  fields.  The  operation  of 

^  pubhc  schools  is  a  necessary  expense  under  Article  IX  of  the 
North  Carolina  Constitution.  School  District  v.  Alamance  County, 
211  N.  C.  213  (1937).  The  levy  of  taxes  for  a  reserve  fund  in 
anticipation  of  school  capital  outlays  is  a  levy  for  a  necessary 
expense.    Yoder  v.   Board  of  Commissioners,   7  N.  C.   App.   712 

'  (1970).  The  Court  of  Appeals  has  held  that  it  is  a  necessary  expense 
for  a  county  to  expend  funds  to  run  a  county  technical  institute. 
Benvenue   Parent-Teacher   Association   v.    Nash    County   Board  of 
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Education,  4  N.  C.  App.  617  (1969).  The  Court  in  Boney  v. 
Kinston  Graded  Schools,  229  N.  C.  136  (1948)  at  page  140  said: 

"Without  doubt,  this  is  a  proper  public  school  use, 
for  physical  training  is  a  legitimate  function  of 
education.  We  affirm  the  soundness  of  the  concept  of 
education  expressed  by  the  Montana  Supreme  Court 
in  this  language:  'By  its  voluntary  act,  the  state  has 
assumed  the  function  of  education  primarily  resting 
upon  the  parents,  and  by  laws  on  compulsory 
education  has  decreed  that  the  custody  of  children  be 
yielded  to  the  state  during  the  major  portion  of  their 
waking  hours  for  five  days  a  week,  and,  usually,  nine 
months  in  the  year.  In  doing  so,  the  state  is  not 
actuated  by  motives  of  philanthropy  or  charity,  but 
for  the  good  of  the  state,  and,  for  what  it  expends 
on  education,  it  expects  substantial  returns  in  good 
citizenship.  With  this  fact  in  mind,  it  is  clear  that  the 
solemn  mandate  of  the  Constitution  is  not  discharged 
by  the  mere  training  of  the  mind;  mentality  without 
physical  well-being  does  not  make  for  good 
citizenship-the  good  citizen,  the  man  or  woman  who 
is  of  the  greatest  value  to  the  state,  is  the  one  whose 
every  faculty  is  developed  and  alert.  Education  may 
be  particularly  directed  to  either  mental,  moral  or 
physical  powers  or  faculties,  but  in  its  broadest  and 
best  sense  it  embraces  them  all."* 

When  all  of  these  factors  are  considered  together,  it  becomes 
apparent  that  the  expenditure  of  the  public  funds  to  construct  the 
bleachers  in  question  is  an  expenditure  for  a  necessary  expense  of 
the  county.  Therefore,  funds  derived  from  the  levy  of  the  property 
tax  may  be  legally  used  to  build  the  bleachers. 

Having  ascertained  that  the  expenditure  is  for  a  necessary  expense, 
it  is  unnecessary  for  us  to  discuss  the  question  as  to  whether  the 
county  was  acting  as  a  State  agency  in  making  the  expenditure 
See:  Article  IX,  North  Carolina  Constitution;  G.  S.  115-204; 
G.  S.  \\5-\29;  Harris  v.  Comrs.,  1  N.  C.  App.  258  (1968),  aff'd 
274  N.  C.  343     (1968);    Bridges  v.     Charlotte,    221   N.  C.    472 
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(1942);    Frazier  v.     Comrs.,     194  N.  C.    49     (1927);    Benvenue 
P.T.A.   V.  Nash  County,  4  N.  C.  App.  617  (1969). 

Robert  Morgan, 
'  Attorney  General 


22  March   1972 


Subject: 


Education;  Transportation  of  Students; 
School  Buses;  School  Bus  Routes; 
G.  S.   115-184 


Requested  by:  D.  P.  Whitley,  Jr.,  Attorney 

High  Point  City  Board  of  Education 

Question:  May  a  local  board  of  education,  upon  the 

request  of  parents  of  certain  school 
children,  permit  those  children  to  return 
from  school  on  school  buses  which  will 
discharge  them  at  day-care  centers  instead 
of  at  their  residences? 

Conclusion:  Yes.   A  local   board   of  education  is  not 

required  to  allow  school  children  to  return 
from  school  on  buses  other  than  those 
serving  the  child's  residence  area  but  may, 
in  its  discretion,  do  so. 

The  High  Point  City  Board  of  Education  proposed  to  permit  children 
to  be  discharged  from  school  buses  at  day-care  facilities.  The 
day-care  facility  must  be  located  in  a  neighborhood  presently  served 
by  school  bus  transportation.  The  school  bus  serving  the 
neighborhood  in  which  the  day-care  facility  is  located  must  further 
have  adequate  space  to  accommodate  those  children  whose  parents 
desire  that  they  be  discharged  at  a  day-care  facility.  Discharge  at 
day-care  facilities  will  be  permitted  only  upon  request  of  the  child's 
parent  or  guardian.  The  parent  or  guardian  must  agree  with  the  High 
Point  City  Board  of  Education  that  the  discharge  at  the  day-care 
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facility  will  be  a  regular,  daily  arrangement;  that  the  parent  or 
guardian  will  be  responsible  for  the  child's  supervision  and  care  after 
school  hours  if  alternate  arrangements  are  necessary;  that  the 
school's  responsibihty  for  the  child  will  terminate  after  his  discharge 
from  the  school  bus;  and  that  the  High  Point  City  Board  of 
Education  reserves  the  right  to  terminate  the  agreement  and  service, 
after  due  notification  for  reasons  which  the  school  authorities 
consider  hazardous  for  the  child  or  other  children  being  transported 
in  that  bus.  The  number  of  school  children  discharged  at  day-care 
facilities  will  be  included  in  reports  of  bus  utiHzation  to  the  State 
authorities,  but  those  numbers  will  be  clearly  designated  as  not 
applying  to  claims  by  the  city  schools  for  bus  transportation  funding. 

It  is  clear  from  Subchapter  9  of  Chapter  1 1 5  of  the  North  Carolina 
General  Statutes  that  the  parents  of  a  child  have  no  right  to  demand 
that  the  child  be  discharged  at  a  day-care  facility  or  that  he  be 
taken  from  school  on  a  bus  serving  a  route  other  than  the  one  from 
which  he  was  taken  to  school.  G.  S.  115-184  (c)  provides  in 
pertinent  part  that  "The  principal  thereupon  shall  assign  such  pupil 
to  a  school  bus  serving  the  bus  route  upon  which  such  pupil  lives, 
.  .  .  ."  (Emphasis  added) 

However,  it  is  also  clear  that  local  school  boards  have  discretionary 
powers  to  alter  the  usual  school  bus  arrangements  to  suit  individual 
needs.  Parents  aggrieved  by  the  failure  of  a  school  principal  to  assign 
their  child  to  a  particular  school  bus  may  request  a  hearing  before 
the  local  board  of  education.  It  is  provided  in  G.  S.  115-184  (d) 
that  "...  if  the  board  shall  find  that  the  transportation  of  such 
pupil  upon  such  bus  to  and  from  such  school  will  be  for  the  best 
interests  of  such  pupil,  will  not  interfere  with  the  proper 
administration  of  such  school,  or  with  the  safe  and  efficient 
transportation  by  school  bus  of  other  pupils  enrolled  in  such  school 
and  will  not  endanger  the  health  or  safety  of  children  there  enrolled, 
the  board  shall  direct  that  such  child  be  assigned  to  and  transported 
to  such  school  upon  such  bus." 

It  appears  that  the  High  Point  City  Board  of  Education  has  properly 
exercised  its  discretionary  power  in  the  assignment  of  pupils  to  be 
transported  to  day-care  facilities.  Through  its  provisions  that 
transportation  to  day-care  facilities  not  be  provided  unless  the 
facility  is  located  in  an  area  already  served  by  a  school  bus  and 
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unless  there  is  ample  space  on  the  school  bus,  the  High  Point  City 
Board  of  Education  has  satisfied  the  requirement  contained  in 
G.  S.  1 15-184  (d)  that  such  assignment  "will  not  interfere  with  the 
proper  administration  of  such  school,  or  with  the  safe  and  efficient 
transportation  by  school  bus  of  other  pupils  enrolled  in  such  school 
and  will  not  endanger  the  health  or  safety  of  the  children  there 
enrolled  .   .   .  ."   {Emphasis  added) 

The  provisions  provided  in  the  proposed  agreement  between  the 
parent  and  the  School  Board  are  adequate  and  are  approved. 

Robert  Morgan,  Attorney  General 
Charles  A.   Lloyd, 
Associate  Attorney 


28  March   1972 


Subject: 


Education;  Community  Colleges;  Business 
Ventures 


Requested  by: 


Mr.   John  M.   Jenkins,   Director 

North  Carolina  Vocational  Textiles  School 


Question: 


May  the  North  Carolina  Vocational 
Textiles  School  administer  hearing  tests 
required  by  the  Federal  Occupational 
Safety  and  Health  Act  for  the  benefit  of 
a  number  of  small  industries  located  in  the 
Belmont,  North  Carolina,  area? 


Conclusion:  No.  The  program  proposed  by  the  North 

Carolina  Vocational  Textiles  School, 
though  not  for  profit,  is  in  the  nature  of 
an  independent  business  venture  and  is  not 
connected  with  the  educational  purpose  of 
the  institution. 

'J  11  The  new  Federal  Occupational  Safety  and  Health  Act  requires  that 
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employees  of  certain  industries  be  tested  for  hearing  problems  and 
defects.  The  North  Carolina  Vocational  Textiles  School  proposes  to 
conduct  these  required  tests  for  the  benefit  of  a  number  of  small 
industries  in  the  Belmont,  North  Carohna,  area.  The  school  would 
initially  purchase  all  the  equipment  required  to  conduct  the  tests, 
but  would  be  reimbursed  for  those  costs  by  the  benefited  industries. 
The  school  would  use  its  own  staff  to  administer  the  test.  No 
students  would  be  involved;  nor  would  any  sort  of  training  or 
educational  program  be  conducted  in  conjunction  with  the  hearing 
test  program.  The  program  which  the  North  Carohna  Vocational 
Textiles  School  proposes  to  institute  is  simply  a  service  to  local 
businesses;  one  in  which  certain  other  private  institutions  are  already 
engaged  in  this  State. 

Laudable  though  its  aims  are,  the  program  which  the  North  Carolina 
Vocational  Textile  School  proposes  is  not  within  the  educational 
purposes  of  the  institution  and  cannot,  therefore,  legitimately  be 
undertaken. 

The  primary  purpose  of  all  community  colleges  throughout  the  State 
is  set  forth  in  G.  S.   115A-1   which  reads  in  pertinent  part: 

"The  major  purpose  of  each  and  every  institution 
operating  under  the  provisions  of  this  chapter,  shall 
be  and  shall  continue  to  be  the  offering  of  vocational 
and  technical  education  and  training,  and  of  basic,  high 
school  level,  academic  education  needed  in  order  to 
profit  from  vocational  and  technical  education,  for 
students  who  are  high  school  graduates  or  who  are 
beyond  the  compulsory  age  limit  of  the  pubhc  school 
system  and  who  have  left  the  pubhc  schools." 

Since  the  proposed  program  is  not  connected  with  the  institution's 
educational  function,  it  is  not  a  proper  one  for  the  institution  to 
pursue. 

Robert  Morgan,  Attorney  General      j 

Charles  A.  Lloyd, 

Associate  Attorney  ' 
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28  March   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Motor  Vehicles;  Drunken  Driving;  Blood 
Test  to  Determine  Alcohohc  Content; 
Persons  Qualified  to  Give 

Jacob  Koomen,  M.D.,  M.P.H. 
State  Health  Director 

Would  the  collection  of  a  breath  sample  by 
the  arresting  officer  in  the  field,  with 
subsequent  analysis  by  a  qualified  operator 
of  a  testing  device  to  determine  blood 
alcohol  content  at  a  central  location, 
violate  G.  S.  20-139.1,  which  prohibits  an 
arresting  officer  from  administering  such 
test? 

Yes. 


The  collection  of  the  breath  sample  is  an  intricate  part  of  the  test 
to  determine  blood  alcohol.  G.  S.  20-1 39. 1(b),  in  pertinent  part, 
provides: 

"...  provided,  that  in  no  case  shall  the  arresting  officer 
or  officers  administer  said  test." 

The  intent  of  the  legislature  was  clearly  to  prevent  the  arresting 
officer  or  officers  from  participating  in  the  chemical  test  for  blood 
alcohol  if  the  results  of  such  test  are  to  be  used  as  evidence  in 
driving  under  the  influence  cases.  The  taking  of  the  breath  sample 
is  unquestionably  a  critical  part  of  any  test  for  blood  alcohol  when 
a  breath  testing  device  is  used.  Therefore,  the  taking  of  the  breath 
sample  by  the  arresting  officer  or  officers  would,  be  grounds  to 
suppress  the  test  results. 

Robert  Morgan,  Attorney  General 
:  William  W.  Melvin, 

Assistant  Attorney  General 


-792- 


29  March   1972 

Subject:  Public    Officers;    Double    Office    Holding; 

Members  of  County  Board  of  Elections 
May  Not  Hold  Another  Elective  Office 
Concurrently;  G.   S.   163-30; 

':    '  >:  G.   S.    128-1.1;      Article  VI,      Section  9, 

N.  C.  Constitution 

Requested  by:  Honorable  John  D.  Mackie 

Member 
Oxford  City  Council 

Question:  May  a  person  who  is  a  member  of  a  county 

board  of  elections  also  serve  concurrently 
in  an  elective  office?  I' 

I 

Conclusion:  No. 

Article  VI,  Section  9  of  the  North  CaroHna  Constitution,  provides 
that  no  person  shall  hold  concurrently  any  two  or  more  appointive 
offices  or  places  of  trust  or  profit  or  any  combination  of  elective 
and  appointive  offices  or  places  of  trust  or  profit  except  as  the  i 
General  Assembly  shall  provide  by  general  law  pursuant  to  this 
provision  of  the  Constitution.  The  General  Assembly  of  1971 
enacted  G.  S.  1 28-1 . 1  (b),  which  provides  that  any  person  who  holds  | 
an  elective  office  in  State  or  local  government  is  hereby  authorized  | 
by  the  General  Assembly,  pursuant  to  Article  VI,  Section  9  of  the 
Constitution,  to  hold  concurrently  one  other  appointive  office,  place 
of  trust  or  profit  in  either  State  or  local  government. 

However,  by  general  law,  the  General  Assembly  has  enacted 
G.  S.  163-30,  which  provides  that  no  person  shall  serve  as  a  member 
of  the  county  board  of  elections  who  holds  any  elective  public  office 
or  who  is  a  candidate  for  any  office  in  the  primary  or  election. 

Therefore,  since,  under  the  Constitution,  a  person  cannot  hold  two 
offices  except  as  authorized  by  the  General  Assembly,  a  member 
of  a  county  board  of  elections  cannot  hold  an  elective  pubhc  office 
since  the  General  Assembly  has  specifically  provided  that  a  member 
of  the  county  board  of  elections  shall  not  hold  any  elective  public 
office. 
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As  stated  in  Person  v.  Garrett,  280  N.  C.  163,  the  intent  of  the 
Legislature  controls  the  interpretation  of  a  statute.  A  statute  is  not 
deemed  to  be  repealed  merely  by  the  enactment  of  another  statute 
on  the  same  subject.  The  later  statute  on  the  same  subject  does 
not  repeal  the  earlier,  if  both  can  stand,  or  where  they  are 
cumulative,  and  the  Court  will  give  effect  to  statutes  covering  the 
same  subject  matter  where  they  are  not  absolutely  irreconcilable, 
and  no  purpose  of  repeal  is  clearly  indicated.  Repeal  of  statutes 
by  imphcation  is  not  favored  in  this  jurisdiction. 

Since  the  General  Assembly  has  the  authority  under  the  Constitution 
to  permit  or  prohibit  double  office  holding,  it  is  our  conclusion 
that  it  was  not  the  intent  of  the  General  Assembly  to  repeal 
G.  S,  163-30  by  implication  and,  therefore,  the  two  statutes  can 
stand  together  with  the  prohibition  in  G.  S.  163-30  being  treated 
as  an  exception  to  G.  S.   128-1.1. 

Robert   Morgan,   Attorney   General 
James   F.    Bullock, 
Deputy   Attorney   General 


29  March    1972 
Subject : 

Requested  by: 

Question: 
Conclusion: 


Courts;  Facihties;  Securing  Proper  Facihties 
and  Assignment  Thereof 

Honorable  Robert  D.  Rouse,  Jr. 
Resident  Superior  Court  Judge 
Third  Judicial   District 

Who  has  authority  to  secure  and  assign 
superior  court  facilities? 

County  commissioners  have  control  of 
courthouse  facilities  and  the  duty  to 
provide  adequate  facihties.  The 
Administrative  Officer  of  the  Courts  is 
given  statutory  authority  to  assist  in 
securing  such  facilities. 
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G.  S.  7A-343(5)  authorizes  the  Administrative  Officer  of  the  Courts 
to: 

"(5)  Investigate,  make  recommendations  concerning, 
and  assist  in  the  securing  of  adequate  physical 
accommodations  for  the  General  Court  of  Justice;" 

G.  S.  153-9(8)  provides  that  the  county  commissioners  shall  have 
the  power  "to  erect  and  maintain  a  courthouse.  .  .  ,  to  repair  and 
maintain  such  courthouse",  and  G.  S.  153-9(8a)  provides  that  the 
board  of  county  commissioners  shall  have  power  to  levy  special  taxes 
for   "constructing"  and   "renovating"   the  courthouse. 

G.  S.  7A-302  enacted  in   1965  reinforces  that  statutory  duty.  It 
provides  that  "courtrooms  and  related  judicial  facilities.  .  .shall  be 
provided  by  the  county.  .  .  ."  It  further  makes  the  faciUties  fee 
available  to  the  county.  (See  G.  S.  7A-304(a)(2)  as  to  criminal  fees  I 
and  G.  S.  7A-305(a)(l)  as  to  civil  fees.)  ' 


In   Ward  v.    Commissioners  of  Beaufort  County,   146  N.  C.  534, 
60  S.  E.  418  (1908),  the  Supreme  Court  in  an  opinion  by  Chief  j 
Justice  Clark  ruled  that  mandamus  is  not  available  to  compel  the 
provision  of  adequate  facilites  in  the  courthouse. 

In  State  v.  Leeper,  146  N.  C.  655,  61  S.  E.  585  (1908),  the 
Supreme  Court  considered  an  indictment  brought  against  the  Gaston 
County  Commissioners  for  neglect  of  duty  in  failing  to  repair  on, 
construct  a  new  courthouse.  The  Court  held  that  the  indictment 
was  improperly  quashed  and  that  willful  failure  to  provide  adequate 
facilities  is  a  misdemeanor. 

More  recently  in  the  case  of  In  Re  Board  of  Commissioners  of 
Caldwell  County,  4  N.  C.  App.  626,  167  S.  E.  2d  488  (1969), 
the  Court  of  Appeals  had  before  it  a  case  in  which  a  superior  court 
judge,  assigned  to  the  county,  held  the  county  commissioners  in 
contempt  for  failure  to  provide  adequate  facihties.  The  Court  there 
did  not  discuss  the  general  duty  of  county  commissioners  in  this 
connection  but  reversed  the  conviction  for  contempt  on  the  grounds 
that  adequate  notice  of  the  contempt  hearing  was  not  given.  Under 
authority  of  the  Ward  case,  in  the  Caldwell  County  case,  the  original 
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order  to  the  County  Commissioners  to  provide  adequate  facilities 
was  probably  without  authority. 

We  conclude,  therefore,  that  the  only  remedy  available  to  the  courts 
for  failure  to  provide  adequate  court  facilities  is  an  indictment  if 
there  is  evidence  that  such  failure  is  a  willful  breach  or  neglect  of 
duty. 

Although  G.  S.  7A-41  contains  general  provisions  for  designating 
a  senior  resident  superior  court  judge,  we  find  no  statutory  authority 
in  that  judge  to  assign  facilities  for  superior  court  use. 

Robert   Morgan,   Attorney   General 
(Mrs.)   Christine   Y.    Denson, 
Assistant   Attorney   General 


29  March    1972 

Subject:  State     Departments,    Institutions    &    Agencies; 

North  CaroHna  State  Ports  Authority;  Council  of 
State;  Borrowing  of  Funds 

Requested  by:        Mr.   Ruff  A.   DeVane 
Secretary-Treasurer 
North  Carolina  State  Ports  Authority 

Question:  Is  prior  approval  of  the  Council  of  State  required 

before  the  Ports  Authority  may  borrow  funds  to 
purchase  equipment,  land  or  to  provide  for  the 
construction  of  facihties  essential  to  successful 
operation  of  the  Authority? 

Conclusion:  Any   transaction   relating   to   the   acquisition  or 

disposition  of  any  estate  or  interest  in  real 
property  is  subject  to  prior  approval  of  the 
Council  of  State  and  shall  become  effective  only 
after  the  same  has  been  approved  by  the  Council 
of  State. 
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The  North  Carolina  State  Ports  Authority,  from  time  to  time  over 
a  period  of  many  years,  has  borrowed  funds  from  banking 
institutions  to  purchase  equipment,  land  or  to  provide  for  the 
construction  of  facilities  essential  to  the  successful  operation  of  the 
Ports  Authority.  These  loans  have  been  secured  by  mortgages,  deeds 
of  trust,  equipment  Hens  or  unsecured  notes.  Twice  during  its 
history,  the  Authority  has  issued  revenue  bonds  to  finance 
construction  of  new  facilities  at  the  Ports  Authority.  In  the  past, 
approval  of  the  Council  of  State  has  been  secured  prior  to 
consummation  of  such  loans.  An  opinion  is  requested  as  to  whether 
prior  approval  of  the  Council  of  State  is  required  for  the  borrowing 
of  funds  in  the  manner  outlined. 

The  determination  as  to  whether  prior  approval  of  the  Council  of 
State  is  required  in  such  transactions  will  depend  primarily  upon 
the  purpose  for  which  the  funds  are  being  borrowed  and  the  manner 
in  which  the  loans  are  to  be  secured.  Neither  G.  S.  143-218(9), 
which  authorizes  the  Authority  to  apply  for  and  accept  loans  from 
private  or  pubUc  lending  agencies,  nor  G.  S.  143-219,  which 
empowers  the  Authority  to  issue  negotiable  revenue  bonds, 
specifically  requires  the  prior  approval  of  the  Council  of  State. 
However,  it  is  clear  that  the  powers  enumerated  in  these  provisions 
would  be  subject  to  the  provisions  of  G.  S.  143-218.1  which 
provides,  in  pertinent  part,  as  follows: 

"Any  transaction  relating  to  the  acquisition  or 
disposition  of  real  property  or  any  estate  or  interest 
in  real  property,  by  the  North  Carolina  State  Ports 
Authority,  shall  be  subject  to  prior  review  by  the 
Governor  and  Council  of  State,  and  shall  become 
effective  only  after  the  same  has  been  approved  by 
the  Governor  and  Council  of  State." 

In  North  Carolina  State  Ports  Authority  v.  Southern  Felt 
Corporation,  1  N.  C.  App.  231,  161  S.  E.  2d  47  (1968),  the 
Court  of  Appeals  of  North  Carolina  held  that  the  provisions  of 
G.  S.  143-218.1  were  applicable  to  an  exercise  of  the  power  of 
eminent  domain  by  the  Ports  Authority  even  though  the  statute 
authorizing  the  Authority  to  acquire  property  by  eminent  domain 
did  not  specifically  require  Council  of  State  approval. 
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It  is  clear  that  any  loan  transaction  entered  into  by  the  Authority 
for  the  purpose  of  raising  funds  to  purchase  land  or  to  provide  for 
the  construction  of  permanent  facilities  on  Authority  premises 
would  constitute  a  transaction  relating  to  the  acquisition  of  real 
property  or  an  interest  therein.  The  execution  of  mortgages,  deeds 
of  trust,  unsecured  notes  or  the  issuance  of  revenue  bonds  to  secure 
such  loans  would  constitute  transactions  relating  to  the  acquisition 
or  disposition  of  an  interest  in  real   property. 

Depending  upon  the  manner  in  which  a  loan  to  purchase  equipment 
is  to  be  secured,  Council  of  State  approval  may  or  may  not  be 
required.  For  example,  a  loan  to  purchase  equipment  which  is  to 
be  secured  by  an  equipment  lien  would  not  require  Council  of  State 
approval.  However,  a  loan  to  purchase  equipment  which  is  to  be 
secured  by  a  mortgage  or  deed  of  trust  upon  property  or  permanent 
facilities  constructed  on  Authority  premises  would  constitute  a 
transaction  relating  to  the  disposition  of  an  interest  in  real  property. 
Therefore,  the  transaction  would  be  subject  to  the  prior  review  and 
approval  of  the  Council  of  State. 

To  the  extent  that  any  loan  transaction  proposed  by  the  Ports 
Authority  relates  to  the  acquisition  or  disposition  of  any  interest 
in  real  property,  the  transaction  is  subject  to  the  prior  review  of 
the  Council  of  State  and  shall  become  effective  only  after  the  same 
has  been  approved  by  the  Council  of  State. 

Robert   Morgan,   Attorney   General 
Roy    A.    Giles,    Jr., 
Assistant   Attorney   General 


29  March   1972 

Subject:  Motor    Vehicles;    Title    and    Registration; 

Permanent  Registration  for  Motor  Vehicle 
Leased   to  a  Municipality 

Requested  by:  Mr.   James  H.   Stamey,   Director 

Registration   Division 
Department  of  Motor  Vehicles 
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Question:  Is  a  fire  truck,  leased  to  a  municipality  by 

a  leasing  corporation  under  a  lease 
agreement  containing  an  option  to 
purchase,  entitled  to  permanent 
registration  and  a  permanent  license  plate 
for  the  fee  of  $1.00? 

Conclusion:  No.  The  lease  agreement  was  not  intended 

by  the  parties  as  a  security  agreement,  the 
municipality  is  not  the  owner  and  the  fire 
truck  was  not  the  actual  property  of  the 
municipality  within  the  contemplation  of 
G.  S.  20-84,  entitling  the  truck  to 
'  permanent  registration  and  a  permanent 
hcense  plate  for  the  fee  of  $1.00. 

Under  a  lease  purchase  contract,  dated  9  July  1971,  a  leasing 
corporation  leased  a  fire  truck,  particularly  described  by  year,  model, 
make,  serial  number  and  various  attachments,  to  a  municipal 
corporation  for  a  term  of  five  years.  The  agreement  was  executed 
by  the  corporation  and  the  municipality.  The  lease  agreement 
provides,  inter  alia,  that  the  municipality,  lessee,  may  terminate  the 
lease  at  the  end  of  each  lease  year  by  giving  notice;  the  annual 
rental  shall  be  a  stipulated  amount  for  five  years,  diminishing  each 
year;  the  lessee  shall  have  free  and  unrestricted  use  of  the  property, 
free  of  all  adverse  claims,  provided  the  rentals  are  paid;  the  lessor, 
leasing  corporation,  may  terminate  the  lease  and  repossess  the  truck 
upon  the  lessee's  failure  to  pay  the  rental;  the  lessee  shall  keep  the 
property  substantially  in  the  condition  as  received  and  procure 
comprehensive  insurance  for  full  value  covering  the  interests  of  the 
parties;  the  lessee  has  the  option  to  purchase  the  truck  in  its  entirety 
during  the  lease  period  upon  paying  a  stipulated  amount,  diminishing 
each  year  during  the  term;  and  the  lessee  has  the  further  option 
to  purchase  the  truck  in  its  entirety  within  ten  days  after  the  lease 
period  for  the  consideration  of  $1.00. 

G.   S.   20-84   provides  in  pertinent  part: 

"The  Department  upon  proper  proof  being  filed  with 
it  that  any  motor  vehicle  for  which  registration  is 
herein    required    is    owned    by    the    State    or    any 
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department  thereof,  or  by  any  county,  township,  city 
or  town,  .  .  .shall  collect  one  dollar  for  the 
registration  of  such  motor  vehicles,  but  shall  not 
collect  any  fee  for  application  for  certificate  of 
title.  .  .  :  Provided,  that  the  term  'owned'  shall  be 
construed  to  mean  that  such  motor  vehicle  is  the 
actual  property  of  the.  .  .city  or  town,  .  .  .and  no 
motor  vehicle  which  is  the  property  of  any  officer  or 
employee  of  any  department  named  herein  shall  be 
construed  as  being  'owned'  by  such  department.   .   .   . 

"In  lieu  of  the  annual  one  dollar  ($1.00)  registration 
provided  for  in  this  section,  the  Department  may  for 
the  hcense  year  1950  and  thereafter  provide  for  a 
permanent  registration  of  the  vehicles  described  in  this 
section  and  issue  permanent  registration  plates  for  such 
vehicles.   ..." 

Except  where  the  context  clearly  indicates  a  different  meaning  the 
word    "owner"   means: 

"(19)  Owner. -k  person  or  persons  holding  the  legal 
title  of  a  vehicle;  or  in  the  event  a  vehicle  is  the  subject 
of  a  chattel  mortgage  or  an  agreement  for  the 
conditional  sale  or  lease  thereof  or  other  like 
agreement,  with  the  right  of  purchase  upon 
performance  of  the  conditions  stated  in  the  agreement, 
and  with  the  immediate  right  of  possession  vested  in 
the  mortgagor,  conditional  vendee  or  lessee,  said 
mortgagor,  conditional  vendee  or  lessee  shall  be 
deemed  the  owner  for  the  purpose  of  this  • 
article.  .  .  ."   G.  S.  20-38. 

The  leasing  agreement  has  characteristics  of  a  conditional  sale,  and 
the  ascertainment  of  the  intention  of  the  parties  is  not  one  free 
of  difficulties.  Construing  the  instrument  as  a  whole  and  considering 
the  relationship  of  the  parties,  it  does  not  appear  that  the 
municipahty  is  obhgated  to  accept  and  pay  for  the  property,  and 
the  extent  of  its  obligation  in  the  event  of  default  would  be  a  return 
of  the  truck,  which  is  characteristic  of  a  lease.  47  Am.  Jur.,  Sales, 
sec.  836;  78  C.  J.  S.,  Sales,  sec.  554;  8  Am.  Jur.  2d,  Bailments, 
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sec.  28.  The  continuation  of  the  lease  agreement  and  the  purchase 
of  the  truck  has  been  left  to  the  discretion  of  the  governing  body 
of  the  municipality.  The  lease  agreement  is  in  effect  a  bailment  with 
the  privilege  or  option  to  purchase.  8  Am.  Jur.  2d,  Bailments, 
sec.  29. 

The  word  "actual"  means  "existing  in  fact  or  reaUty."  Webster's 
Third  New  International  Dictionary .  The  word  "property"  does  not 
have  a  precise  and  definite  meaning  but  varies  according  to  the 
subject  matter  and  context.  Trust  Co.  v.  Wolfe,  243  N.  C.  469, 
91  S.  E.  2d  246  (1956);  see  also  Poindexter  v.  Trust  Co., 
258  N.  C.  371,  128  S.  E.  2d  867  (1963);  Webster's  Third  New 
International  Dictionary;  Black's  Law  Dictionary,  Fourth  Edition. 

".  .  .The  word  'property'  has  been  defined  by  this 
Court  as  'rightful  dominion  over  external  objects; 
ownership;  the  unrestricted  and  exclusive  right  to  a 
thing;  the  right  to  dispose  of  the  substance  of  a  thing 
in  every  legal  way,  to  possess  it,  to  use  it  and  to 
exclude  every  one  else  from  interfering  with  it. 
Property  is  the  highest  right  a  man  can  have  to 
anything,  being  used  for  that  right  which  one  has  to 
lands  or  tenements,  goods  or  chattels,  which  no  way 
depends  on  another  man's  courtesy.  A  right  imparting 
to  the  owner  a  power  of  indefinite  user,  capable  of 
being  transmitted  to  universal  successors  by  way  of 
descent  and  imparting  to  the  owner  the  right  of 
disposition.'  Van  v.  Edwards,  135  N.  C,  661, 
47  S.  E.  784."  Stedman  v.  Winston-Salem, 
204  N.  C.  203,   167  S.  E.  813  (1933). 

Registration  and  licensing  fees  are  compensatory  taxes.  G.  S.  20-97. 
An  exemption  from  taxation  must  be  strictly  construed  in  favor 
of  the  taxing  power.  Stedman  v.    Winston-Salem,  supra. 

From  the  foregoing  authorities,  strictly  construing  the  appHcable 
statutes,  it  is  concluded  that  the  lease  agreement  was  not  intended 
by  the  parties  as  a  security  agreement,  the  municipality  was  not 
the  owner  and  the  fire  truck  was  not  the  actual  property  of  the 
municipality  within  the  contemplation  of  G.  S.  20-84,  thus  not 
entitling  the  truck  to  permanent  registration  and  a  permanent  license 
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plate  for  the  fee  of  $1.00. 


Robert  Morgan,   Attorney   General 

William   B.   Ray, 

Assistant  Attorney   General 


29  March   1972 
Subject: 
Requested  by: 

Questions: 


Conclusions: 


Education;  Religion;  Constitutional  Law 

Honorable  George'  Rountree,  III 
Member  of  the  North  Carolina  House  of 
Representatives 

(1)  To  what  extent,  if  any,  do  the  decisions 
of  the  United  States  Supreme  Court  permit 
programs  of  voluntary  prayer  to  be 
instituted  in  the  public  schools  of  North 
Carolina. 

(2)  To  what  extent,  if  any,  do  the  decisions 
of  the  United  States  Supreme  Court  permit 
voluntary  programs  of  rehgious  studies  to 
be  instituted  in  the  public  schools  of  North 
Carohna? 

(3)  May  local  boards  of  education  provide 
for  constitutionally  permissible  devotional 
periods  and  reUgious  instruction  without 
further  legislative  enactment? 

(1)  A  moment  of  reverent  silence  is 
probably  as  much  in  the  nature  of  a 
devotional  program  that  may  be  instituted 
in  the  pubUc  schools. 

(2)  Religions  may  be  studied  in  the  public 
schools  provided  that  the  primary  purpose 
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and  effect  of  any  course  of  instruction  in 
religion  is  to  acquaint  the  student  witli 
knowledge  of  the  religion  being  studied, 
rather  than  to  inculcate  in  him  any 
religious  behef  or  disbehef. 

(3)  Yes.  Local  boards  of  education  have 
general  supervisory  powers  to  provide  for 
constitutionally  permissible  devotional 
periods  and  courses  of  rehgious  instruction. 

The  two  leading  United  States  Supreme  Court  cases  in  the  area  of 
devotional  activities  in  the  public  schools  are  Engel  v.  Vitalie, 
370  U.  S.  421,  82  S.  Ct.  1261,  8  L.  Ed.  2d  601  (1962);  and 
School  District  of  Abington  Township  v.  Schempp,  314  U.  S.  203, 
10  L.  Ed.  2d  844,  83  S.  Ct.   1506  (1963). 

In  Engel  the  following  prayer  was  used  to  open  the  school  day: 

"Almighty  God,  we  acknowledge  our  dependence 
upon  Thee,  and  we  beg  Thy  blessings  upon  us,  our 
parents,  our  teachers  and  our  Country." 

The  prayer  required  was  non-sectarian.  Students  who  objected  to 
reciting  it  were  allowed  to  be  excused  from  the  classroom.  Despite 
the  prayer's  neutrality  and  its  voluntary  observance,  the  Supreme 
Court  held  that  the  devotional  exercise  by  the  pubhc  school  was 
unconstitutional  and  in  violation  of  the  estabUshment  clause  of  the 
First  Amendment. 

The  Schempp  case  involved  reading  from  the  Bible  and  recitation 
of  the  Lord's  Prayer.  The  Supreme  Court  found  these  devotional 
activities  in  the  pubUc  schools  also  violative  of  the  First  Amendment 
and  laid  down  the  following  test  to  determine  whether  or  not 
devotions  violated  the  First  Amendment: 

"The  test  may  be  stated  as  follows: 

What    are    the    purposes    and    primary 

effect  of  the  enactment?  If  either  is  the 

-->  advancement   or  inhibition   of  rehgion, 

then  the  enactment  exceeds  the  scope  of 
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legislative  power  as  circumscribed  by  the 
Constitution.  That  is  to  say  that  to 
withstand  the  strictures  of  the 
Establishment  Clause  there  must  be  a 
secular  legislative  purpose  and  a  primary 
effect  that  neither  advances  nor  inhibits 
religion."   374  U.  S.  at  222. 

In  a  lengthy  concurring  opinion,  Justice  Brennan  went  on  to  suggest 
that  "the  observance  of  a  moment  of  reverent  silence  at  the  opening 
of  class"  might  adequately  serve  "the  solely  secular  purposes"  of 
the  school  devotional  activities  without  jeopardizing  either  the 
religious  liberties  of  any  member  of  the  community  or  the  proper 
degree  of  separation  between  the  spheres  of  religion  and  government. 
374  U.   S.  230. 

Justice  Brennan's  suggestion  that  a  moment  of  reverent  silence  is 
the  most  that  can  be  done  in  the  way  of  devotions  in  the  pubhc 
schools  was  borne  out  by  a  decision  of  the  United  States  Court 
of  Appeals  for  the  Seventh  Circuit.  In  De  Spain  v.  De  Kalb  Country 
Community  School  District.  384  F.  2d  836  (7th  Cir.,  1967),  the 
Court  was  faced  with  the  following  recitation  by  kindergarten 
children  in  a   pubhc  school: 

"We  thank  you  for  the  flowers  so  sweet;  we  thank 
you  for  the  food  we  eat;  we  thank  you  for  the  birds 
that  sing;  we  thank  you  for  everything." 

The  teacher  argued  that  the  primary  purpose  of  the  verse  was  secular; 
to  teach  the  children  gratitude  and  good  manners.  The  Court  held, 
however,  that  the  verse  constituted  a  prayer  despite  the  fact  that 
the  word  "God"  was  not  used.  Applying  the  Supreme  Court's  test 
of  primary  secular  purpose  and  effect  neither  advancing  nor 
inhibiting  rehgion,  the  Court  found  that  the  primary  purpose  and 
effect  of  the  verse  in  question  was  a  religious  act  of  praising  and 
thanking  the  Deity.  The  recitation  of  the  verse  in  question  was, 
therefore,  prohibited.  If  the  Seventh  Circuit  has  correctly  interpreted 
the  Supreme  Court's  decisions,  and  it  appears  to  have  done  so,  then 
Justice  Brennan's  suggestion  that  a  moment  of  reverent  silence  is 
as  much  as  can  be  done  would  seem  to  be  correct. 
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One  further  point  perhaps  needs  to  be  made.  That  is,  of  course, 
that  the  rules  laid  down  by  the  Supreme  Court  apply  to  school 
authorities.  School  authorities  may  neither  advance  nor  inhibit  the 
cause  of  religion.  School  officials  may  no  more  compel  Bible  reading 
and  prayer  than  they  may  prohibit  individual  students  who  wish 
to  do  so  from  praying  or  reading  whatever  religious  materials  they 
wish;  provided,  of  course,  that  such  activities  on  the  part  of  students 
do  not  interfere  with  the  operation  of  the  schools. 

The  same  basic  rules  that  apply  to  prayer  apply  also  to  the  teaching 
of  religion  in  schools.  It  would  appear  to  be  perfectly  proper  to 
teach  a  course  in  religion  provided  that  the  primary  purpose  of  the 
course  was  secular;  that  is,  to  acquaint  the  students  with  a  knowledge 
of  the  religion  under  study  rather  than  to  inculcate  in  them  any 
belief  or  disbelief.  Thus,  for  example,  a  course  of  instruction  in 
Christianity,  Buddhism,  and  Islam  would  appear  to  be  perfectly 
proper  so  long  as  the  primary  purpose  and  effect  of  the  course  was 
to  study  the  beliefs  of  each  of  these  religions,  rather  than  to  induce 
students  to  beheve  or  disbeUeve  any  of  the  behefs  studied. 

It  would  appear  that  local  boards  of  education  presently  have  the 
power  to  institute  constitutionally  acceptable  devotional  periods  and 
courses  of  instruction  in  religion  as  described  above  without  further 
legislative  enactment.  "A  moment  of  reverent  silence"  could  be 
instituted  under  the  general  powers  of  a  local  school  board  as 
contained  in  G.  S.  115-35  (b),  ".  .  .  Said  boards  of  education  shall 
have  general  control  and  supervision  of  all  matters  pertaining  to  the 
public  schools  and  their  respective  administrative  units.  ..."  Under 
the  same  provision,  local  boards  of  education  could  provide  for  the 
teaching  of  religion  as  set  out  above,  so  long  as  the  requirements 
of  G.  S.  115-37  (the  teaching  of  courses  prescribed  by  the  State 
Superintendent  of  PubHc  Instruction)  are  met. 

,        :  ^' '         Robert   Morgan,   Attorney   General 
Charles   A.    Lloyd, 
Associate   Attorney 
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29  March   1972 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Elections,       Registration  and       Voting; 

Durational         Residence  Requirements 

Rendered  Void  by  U.  S.  Supreme  Court 
Decision 

Mr.   J.   Brian   Scott 

Chairman 

State  Board  of  Elections 

May  North  CaroHna  election  officials 
enforce  the  durational  residence 
requirement  of  one  year  in  light  of  the 
United  States  Supreme  Court's  decision  in 
Dunn   V.   Blumstein? 

No.  The  effect  of  the  Court's  decision  is 
to  render  the  one-year  residence 
requirement  in  Article  VI,  Sec.  2(  1 )  of  the 
State  Constitution  void.  Election  officials 
in  North  Carohna  should  not  apply  the 
durational  residence  requirement  in  the 
registration  of  voters.  Any  bona  fide 
resident  of  the  State  who  is  otherwise 
quahfied  is  entitled  to  register  and  vote  at 
any  primary  or  election   in   this  State. 


On  March  21,  1972,  the  United  States  Supreme  Court  held  in  the 
case  of  Dunn  v.  Blumstein,  that  the  one-year  durational  residence 
requirement  of  the  Tennessee  Constitution  was  violative  of  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment,  as  it  does  not 
further  a  compelling  state  interest.  The  Court  made  it  clear  that 
a  citizen  has  a  constitutionally  protected  right  to  participate  in 
elections  on  an  equal  basis  with  other  citizens  of  the  state.  The 
decision  concludes  that  a  durational  residence  requirement  is 
discriminatory  classification  under  the  Constitution  and  that  the 
state  may  not  burden  the  right  to  travel  by  penalizing  those  bona 
fide  residents  who  have  recently  travelled  from  one  state  to  another. 

The  Court  recognized  that  the  prevention  of  fraud  is  a  legitimate 
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and  compelling  governmental  goal,  but  stated  that  it  is  impossible 
to  view  durational  residence  requirements  as  necessary  to  achieve 
that  state  interest. 

The  Court  felt  that  to  prevent  dual  voting  the  voting  officials  could 
cross-check  Usts  of  new  registrants  with  their  former  jurisdictions, 
and  asserted  that  30  days  appears  to  be  an  ample  period  of  time 
for  the  state  to  complete  whatever  administrative  tasks  are  necessary 
to  prevent  fraud-and  a  year,  or  three  months,  too  much. 

It  is  still  a  legitimate  state  purpose  to  determine  whether  a  person 
in  the  community  is  a  bona  fide  resident,  but  a  durational  residence 
requirement  creates  a  classification  prohibited  by  the  Equal 
Protection  Clause. 

After  careful  study  of  the  Supreme  Court's  decision,  we  conclude 
that  the  Tennessee  constitutional  and  statutory  provisions  are  so 
similar  to  those  of  North  Carolina  that  the  one-year  residence 
requirement  of  Article  VI,  Sec.  2(1)  of  the  North  Carolina 
Constitution  has  been  rendered  unconstitutional  and  that  the  Court's 
decision  is  binding  on  election  officials  in  North  Carolina. 

The  effect  of  the  Court's  decision  is  that  North  Carolina  now  has 
no  durational  residence  requirement.  However,  the  Supreme  Court 
indicated  that  a  30-day  waiting  period  created  by  the  closing  of 
the  registration  books,  and  for  the  administrative  purpose  of 
checking  the  question  of  bona  fide  residence  in  order  to  prevent 
fraud,  would  be  permissible.  Hence,  it  is  our  opinion  that  the  State 
Board  of  Elections,  having  supervision  of  elections  pursuant  to 
G.  S.  163-22,  has  authority  to  adopt  rules  and  regulations  which 
would  permit  any  person  who  is  a  bona  fide  resident  and  who  has, 
or  will  have,  resided  in  North  Carolina  for  30  days  next  preceding 
an  election,  and  who  possesses  the  other  qualifications  of  a  voter 
as  required  by  law,  to  register  and  vote  in  any  primary  or  election 
in  this  State. 

We  realize  that  the  Supreme  Court's  decision  is  unpopular  and  strikes 
down  constitutional  and  statutory  provisions  of  long  standing  in 
North  Carolina  and  most  states  of  the  Nation.  However,  Article  VI 
of  the  United  States  Constitution  provides  that  it  and  the  laws 
pursuant  thereto  shall  be  the  supreme  law  of  the  land  and  the  judges 
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of  every  state  shall  be  bound  thereby  notwithstanding  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary.  Article  I, 
Sec.  5,  of  the  North  Carohna  Constitution  provides:  "Every  citizen 
of  this  State  owes  paramount  allegiance  to  the  Constitution  and 
government  of  the  United  States,  and  no  law  or  ordinance  of  the 
State  in  contravention  or  subversion  thereof  can  have  any  binding 
force. " 

As  stated  by  the  North  CaroHna  Supreme  Court  in  many  cases,  the 
Constitution  of  the  United  States  takes  precedence  over  the 
Constitution  of  North  Carolina,  and  our  courts  must  accept  the 
interpretation  of  the  United  States  Supreme  Court  as  to  a  person's 
rights  under  the  federal  Constitution. 

We  recognize  the  principle  that  each  lawsuit  is  determined  upon 
the  facts  of  that  particular  case,  and  that  a  court's  decision  relating 
to  the  laws  of  another  jurisdiction  is  not  binding  upon  this  State. 
However,  a  decision  of  the  United  States  Supreme  Court  is  the 
highest  precedent  which  state  and  federal  courts  will  follow  in  cases 
involving  the  same  contested  facts.  We  have  studied  the  provisions 
of  the  Tennessee  Constitution  and  statutes,  the  provisions  of  the 
North  CaroHna  Constitution  and  statutes  and  fail  to  find  any 
distinguishing  facts  which  would  cause  any  court  to  reach  a  different 
conclusion  as  to  the  durational  residence  requirements  of  North 
Carolina. 

On  May  6,  1972,  there  will  be  a  State-wide  primary  and  a 
State-wide  bond  election  which  could  be  adversely  affected  by  the 
United  States  Supreme  Court's  decision  if  every  bona  fide  resident 
of  this  State  constitutionally  entitled  to  vote  were  not  afforded  the 
opportunity  to  register  and  vote. 

In  view  of  the  foregoing,  we  feel  that  it  not  only  would  be  a  vain 
and  futile  effort  to  await  action  by  a  lower  federal  court  to  declare 
the  applicability  of  the  United  States  Supreme  Court's  decision  to 
North  CaroUna,  but  such  course  of  action  might  jeopardize  the 
validity  of  the  May  primary  and  bond  election. 

Robert   Morgan,   Attorney    General 
James   F.    Bullock, 
Deputy   Attorney   General 
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30  March   1972 
Subject: 

Requested  by: 
Question : 


Conclusion : 


Criminal  Law  and  Procedure;  Appearance 
Bonds;  G.  S.  24-5 

Honorable  Roy  R.  Holdford,  Jr. 

Solicitor 

7th  Solicitorial  District 

In  a  criminal  case,  when  an  appearance 
bond  is  ordered  forfeited  by  the  court, 
does  G.  S.  24-5  authorize  the  clerk  of 
superior  court  to  assess  interest  on  the 
forfeiture  from  the  date  of  forfeiture? 

No.  G.  S.  24-5  does  not  apply  to  penal 
bonds  and  an  appearance  bond  is  a  penal 
bond. 


G.  S,  24-5  provides  in  part:  "All  sums  of  money  due  by  contract 
of  any  kind,  excepting  money  due  on  penal  bonds,  shall  bear 
interest"   from  judgment  until  paid. 

The  North  Carolina  General  Statutes  do  not  define  the  term  "penal 
bond".  The  term,  however,  has  been  defined  as  "a  promise  to  pay 
a  named  sum  of  money,  the  penalty,  with  a  condition  underwritten 
that,  if  a  stipulated  collateral  thing,  other  than  the  payment  of 
money,  be  done  or  forborne,  the  obHgation  shall  be  void.  Maryland 
Casualty  Co.  v.  Kansas  City,  Mo.,  C.  C.  A.  Mo.,  128  F.  2d  998, 
1004",  Black's  Law  Dictionary,  4th  Ed.  An  appearance  bond  in  a 
criminal  case  is  thus  within  the  definiton  of  "penal  bond." 

^  Robert   Morgan,   Attorney   General 

Millard   R.    Rich,   Jr., 
-  Assistant   Attorney   General 


4  April   1972 
Subject: 


Arrest;  Driving  Under  the  Influence;  Not 
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in  Presence  of  Arresting  Officer 


Requested  by: 
Question: 


Mr.  James  Hardison 
District  Court  Solicitor 

An  officer  arrives  at  a  wreck  scene  and 
determines  that  the  operator  of  the  vehicle 
involved  or  one  of  the  operators,  if  more 
than  one  vehicle  is  involved,  is  under  the 
influence  of  intoxicants.  There  is  a  v^itness 
to  the  fact  that  the  intoxicated  operator 
was,  in  fact,  an  operator  of  one  of  the 
vehicles  at  the  time  of  the  accident.  The 
officer  arrests  said  operator  for  driving 
while  under  the  influence  of  intoxicants, 
carries  him  to  the  station,  gives  him  a 
breathalyzer  test,  and  serves  such  operator 
with  a  copy  of  the  uniform  citation 
indicating  the  appearance  date  and 
indicating  the  charge  of  driving  whUe  under 
the  influence  of  intoxicants,  and  then  locks 
him  up.  When  the  matter  comes  on  for 
trial,  the  uniform  citation  has  not  been 
converted  to  a  warrant  by  the  officer 
appearing  before  a  magistrate  or  other 
court  official  authorized  to  issue  warrants. 
Therefore,  the  only  semblance  of  process 
upon  which  the  court  could  acquire 
jurisdiction  is  the  uniform  citation  served 
at  the  time  of  arrest.  In  other  instances, 
the  uniform  citation  has  been  completed, 
the  officer  appearing  before  a  migistrate  or 
other  court  official  authorized  to  issue 
warrants  and  swearing  to  the  warrant; 
however,  the  warrant  has  not  been  served 
on  the  defendant.  Defendant  still  only  had 
the  copy  of  the  uniform  citation  served  on 
him  at  the  time  of  his  arrest.  Under  this 
set  of  facts,  may  the  court  proceed  to  trial 
if  the  defendant  is  in  court  or  forfeit 
defendant's  bond  if  he  does  not  appear? 
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Conclusion:  If  the  uniform  citation  has  been  completed, 

sworn  to,  and  signed  by  the  officer  before 
a  magistrate  or  other  court  official 
authorized  to  issue  warrants,  it  is  then,  in 
fact,  a  warrant  upon  which  the  defendant 
could  be  tried.  Under  this  circumstance, 
trial  could  proceed  in  the  same  manner  as 
is  done  on  a  speeding  citation  or  other 
traffic  offense  wherein  the  citation  only  is 
issued  and  the  defendant  is  not  required 
to  post  bond.  If,  however,  the  uniform 
citation  has  not  been  properly  sworn  to  by 
the  officer  before  the  magistrate  or  other 
court  official  authorized  to  issue  warrants, 
the  court  has  no  jurisdiction.  Until  a 
warrant  is  procured  or  a  waiver  is  executed 
by  the  defendant,  we  see  no  way  the  court 
could  proceed  to  trial. 

A  uniform  citation  has  no  legal  effect  until  properly  sworn  to  by 
an  officer  before  a  magistrate  or  other  court  official  having  authority 
to  issue  warrants  and  will  not  meet  the  requirements  of  due  process 
through  which  the  court  may  obtain  jurisdiction  either  to  try  the 
defendant,  call  his  bond  or  issue  a  capias  requiring  the  defendant's 
appearance.  If  the  defendant  does  not  voluntarily  appear  in  court 
in  response  to  the  uniform  citation,  a  warrant  must  be  issued  and 
served  on  the  defendant.  Until  such  is  done,  the  court  acquires  no 
jurisdiction  over  the  person  of  the  defendant. 

Until  the  uniform  citation  is  properly  sworn  to,  i.e.,  converted  to 
a  valid  warrant,  and  served  on  a  defendant,  there  is  no  judicial 
process  upon  which  a  bond  can  be  required.  Therefore,  in  a  situation 
where  a  person  is  arrested  and  placed  in  jail,  being  served  only  with 
a  copy  of  the  uniform  citation,  and  the  uniform  citation  is  not 
converted  to  a  warrant,  no  bond  should  be  required  or  accepted 
from  a  violator  until  such  time  as  a  valid  warrant  is  procured  and 
served  upon  the  person  of  defendant  charging  the  offense  of  driving 
while  under  the  influence. 

Where  a  bond  is  obtained  from  a  defendant  served  only  with  a  copy 
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of  the  uniform  citation  prior  to  proper  execution,  the  requiring  of 
such  bond  is  irregular  and  the  court  should  not  call  such  bond  as 
it  does  not  have  jurisdiction  over  the  defendant  or  the  bond  so 
posted.  The  defendant  would,  in  fact,  be  entitled  to  a  refund  of 
his  bond  until  such  time  as  he  is  properly  served  with  a  vaHd  warrant. 

The  fact  that  the  officer  illegally  arrested  the  defendant  for  a 
misdemeanor  not  committed  in  his  presence  would  not  necessarily 
preclude  trial  of  the  defendant  if  a  proper  warrant  had  been  obtained 
charging  the  defendant  with  the  offense  of  driving  under  the 
influence.  In  State  v.  Moore,  275  N.  C.  141,  at  153,  Branch,  J., 
speaking  for  the  court,  said: 

"We  condemn  any  illegal  act  by  police  officers. 
However,  when  viewed  in  the  narrow  field  of  volu:  tary 
confession,  we  fail  to  see  why  an  illegal 
arrest-unaccompanied  by  violent  or  oppressive 
circumstances-would  be  more  coercive  than  a  legal 
arrest. 

"Both  reason  and  weight  of  authority  lead  us  to  hold 
that  every  statement  made  by  a  person  in  custody  as 
a  result  of  an  illegal  arrest  is  not  ipso  facto  involuntary 
and  inadmissible,  but  the  facts  and  circumstances 
surrounding  such  arrest  and  the  in-custody  statement 
should  be  considered  in  determining  whether  the 
statement  is  voluntary  and  admissible.  Voluntariness 
remains  as  the  test  of  admissibility." 

In  State  v.  Hill,  9  N.  C.  App.  279,  at  290,  Cliief  Judge  Mallard, 
speaking  for  the  court,  said: 

"(8)  The  applicable  statute  provides  that  a  person  who 
operates  a  motor  vehicle  on  the  highways  in  North 
Carolina  is  deemed  to  have  given  consent  to  a  chemical 
test  of  his  breath  for  the  purpose  of  determining  the 
alcoholic  content  of  his  blood  if  arrested  for  any 
offense  arising  out  of  facts  alleged  to  have  been 
committed  while  the  person  was  driving  a  motor 
vehicle  while  under  the  influence  of  intoxicating 
Uquor.  G.   S.  20-1 6.2(a).  The  breathalyzer  test  is  a 
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chemical  test  for  the  testing  of  a  person's  breath  for 
the  purpose  of  determining  the  alcoholic  content  of 
his  blood.  There  is  no  contention  made  that  the  test 
itself  was  improperly  administered.  The  defendant 
testified  on  voir  dire  that  he  was  advised  of  his  rights 
by  the  officer  at  the  scene  of  the  accident  and  that 
he  did  not  refuse  to  take  the  breathalyzer  test.  The 
trial  judge  on  the  voir  dire  made  no  findings  that  the 
arrest  of  the  defendant  or  the  giving  of  the 
breathalyzer  test  and  taking  of  the  pictures  was 
accompanied  by  violent  or  oppressive  circumstances; 
neither  does  the  evidence  indicate  that  it  was.  State 
V.  Moore,  275  N.  C.  141,  166  S.  E.  2d  53  (1969). 
On  the  contrary,  the  trial  judge  found  that  the 
defendant  'voluntarily  submitted  to  the  State's 
Breathalyzer  test.'  The  results  of  the  breathalyzer  test 
made  in  compliance  with  G.  S.  20-139.1  are  properly 
admitted  in  evidence  upon  a  showing  that  the 
defendant  voluntarily  submitted  to  the  test.  2  Strong, 
N.  C.   Index  2d,  Criminal  Law,   §   64." 

State  V.  Hill,  (9  N.  C.  App.  279)  was  appealed  to  the  Supreme 
Court  (277  N.  C.  547,  at  551),  and  Sharp,  J.,  speaking  for  the 
court,  said: 

"N.  C.  Gen.  Stats.  §  15-41  provides:  'A  peace 
officer  may  without  warrant  arrest  a  person: 

'(1)  When  the  person  to  be  arrested  has 
committed  a  felony  or  misdemeanor  in  the  presence 
of  the  officer,  or  when  the  officer  has  reasonable 
ground  to  believe  that  the  person  to  be  arrested  has 
committed  a  felony  or  misdemeanor  in  his  presence.' 
{Emphasis  added.) 

All  the  State's  evidence  tends  to  show  that  when 
Officer  Tierney  arrived  at  the  scene  he  had  reasonable 
grounds  to  believe  that  defendant  had  committed  the 
offense  of  operating  a  motor  vehicle  on  a  public 
highway  while  under  the  influence  of  an  intoxicant. 
Notwithstanding,   under   G.  S.   15-41    the  arrest  was 
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illegal  because  defendant  had  not  operated  the  vehicle 
in  the  officer's  presence.  '(T)he  rule  is  that  where  the 
right  and  power  of  arrest  without  warrant  is  regulated 
by  statute,  an  arrest  without  warrant  except  as 
authorized  by  statute  is  illegal.'  State  v.  Mobley, 
240  N.  C.  476,  480,  83  S.  E.  2d  100,  103.  That 
defendant  might  have  been  legally  arrested  without  a 
warrant  for  pubhc  drunkenness  is  beside  the  point;  he 
was  not  arrested   for  that  offense. 

The  Attorney  General  concedes  that  defendant's 
arrest  was  illegal.  However,  citing  State  v.  Moore, 
275  N.  C.  141,  166  S.  E.  2d  53,  he  contends  that 
the  illegal  arrest  did  not  ipso  facto  render  the 
questioned  evidence  incompetent,  since  there  were  no 
oppressive  circumstances  surrounding  the  arrest.  He 
argues  that  defendant  voluntarily  consented  to  the 
breathalyzer  test  and  did  not  object  to  being 
photographed,  and-since  the  sound  motion  picture 
was  not  made  a  part  of  the  case  on  appeal-that  the 
exception  to  its  admission  in  evidence  is  not  presented. 
These  contentions  are  not  without  merit.  However, 
because  we  base  our  decision  upon  the  denial  of 
defendant's  motion  to  dismiss,  we  will  not  discuss 
further  the  motion  to  suppress  evidence." 

Though  the  Hill  case  was  reversed,  such  was  done  on  grounds  that 
defendant  was  denied  the  right  to  counsel,  leaving  the  ruling  in  State 
V.  Moore,  supra,  and  the  ruling  of  Chief  Judge  Mallard  in  State  v. 
Hill,  supra,  on  this  point  undisturbed. 

An  illegal  arrest  made  by  an  officer  in  the  factual  situation  set  out 
above  could  possibly  give  rise  to  an  action  against  the  officer; 
however,  what  rights  the  defendant  may  have,  if  any,  against  such 
officer  who  violates  his  rights  is  another  question. 

If  the  facts  hereinabove  set  out  are  indicative  of  prevailing  policies 
in  the  use  of  uniform  citation  or  of  the  officers  in  arresting  without 
a  warrant  for  misdemeanors  not  committed  in  their  presence,  such 
policy  should  be  corrected  forthwith.  Strict  enforcement  of  the 
criminal  law  is  essential  to  law  and  order.  However,  the  need  for 
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strict  enforcement  does  not  justify  the  violation  of  individual  rights 
by  the  authorities  by  taking  short  cuts  which  violate  individual  rights 
and  raise  serious  questions  of  due  process. 

We  think  that  when  situations  such  as  those  set  out  in  the  statement 
of  facts  arise,  the  court  official  should  notify  the  executive  officers 
of  the  police  agency  involved,  point  out  the  irregularities  and  ask 
that  immediate  action  be  taken  to  correct  such  illegal  and  irregular 
procedure.  It  is  a  ridiculous  situation  where  the  courts  allow  the 
violator  to  go  free  because  the  constable  blundered  when  the  case 
could  be  tried  and  the  violator  afforded  all  the  benefits  of  due 
process.  By  the  same  token,  it  is  inexcusable  for  a  police  agency 
to  allow  its  officers  to  take  short  cuts  which  place  the  court  in 
an  awkward  situation  or  make  the  case  more  difficult  for  the 
solicitor  to  try.  It  is  absolutely  essential  that  there  be  good  rapport 
between  the  courts  and  the  police  agencies  if  we  are  to  have  any 
semblance  of  law  and  order,  and  it  is  for  this  reason  that  the  various 
courts,  when  irregularities  come  to  their  attention  in  law 
enforcement,  immediately  call  such  to  the  attention  of  the 
appropriate  law  enforcement  agency  head  with  the  demand  that 
curative  measures  be  taken  immediately.  It  stands  to  reason  that 
the  solicitors  and  the  judges  of  the  various  courts  of  this  State  are 
in  a  better  position  to  know  when  irregular  police  procedures  are 
being  used  by  individual  police  officers  than  anyone  else. 

Robert   Morgan,   Attorney   General 
William   W.   Melvin, 
Assistant   Attorney   General 


4  April   1972 

Subject:  Motor  Vehicles;  G.  S.  20-16.2;  Chemical 

Test    of    Blood    to    Determine   Alcohohc 
Content 

Requested  by:  Solicitor  Thomas  F.  Moore,  Jr. 

26th  Solicitorial  District 
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Question: 


A  law  enforcement  officer  observes  a 
vehicle  he  suspects  is  being  operated  by  a 
driver  under  the  influence  of  alcohol.  The 
officer  detects  an  odor  of  some  intoxicant 
on  the  person's  breath;  he  observes  the 
driver  walking,  etc.  Based  on  this,  the 
officer  tells  the  driver  that  he  is  under 
arrest  for  driving  while  under  the  influence. 
The  defendant  is  then  taken  to  the  station 
for  a  chemical  analysis.  The  defendant 
takes  the  breathalyzer  and  his  reading  is 
substantially  below  .10%  BAL.  There  is  no 
evidence  of  drugs.  The  coordination  tests 
are  not  particularly  poorly  done.  The 
officer  reaUzes  that  his  case  of  DUI  is  weak. 
He  wishes  to  charge  the  defendant  with 
crossing  the  center  Hne,  speeding  or  any 
other  violation  that  the  officer  may  have 
observed.  Assuming  that  the  officer  had 
probable  cause  to  arrest  the  defendant  at 
the  scene,  what  is  the  effect  of  the  officer 
initially  announcing  to  the  defendant  that 
he  is  under  arrest  for  DUI  and  then  later 
citing  (or  signing  a  warrant)  for  a  different 
charge? 


Conclusion:  The      effect      of     the      officer     initially 

announcing   to   the    defendant   that   he  is 
under  arrest  for  driving  under  the  influence 
and  then  later  citing  (or  signing  a  warrant) 
/  for  a  different  charge  is  that  the  officer  is 

in  violation  of  the  criminal  procedure 
statutes,  G.  S.  15-41,  ^6  and  -41,  which 
provide  that  the  person  arrested  be  carried 
before  a  magistrate,  advised  of  his  rights 
and  permitted  to  communicate  with  an 
attorney  or  friends. 

An  officer  should  arrest  without  a  warrant  for  a  misdemeanor 
committed  in  his  presence  only  for  a  clear-cut  and  substantial 
violation.  If,  however,  the  officer  has  made  a  mistake  in  judgment 
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as  set  forth  in  the  above  question,  the  defendant  should  be  carried 
before  a  magistrate  or  other  court  official  authorized  to  issue 
warrants  who,  under  the  facts,  would  not  find  probable  cause  for 
the  issuance  of  a  warrant  for  driving  under  the  influence. 

The  apphcable  criminal  procedure  statutes  read  as  follows: 

"§  15-41.  When  officer  may  arrest  without 
warrant- A  peace  officer  may  without  warrant  arrest 
a  person: 

(1)  When  the  person  to  be  arrested  has 
committed  a  felony  or  misdemeanor  in 
the  presence  of  the  officer,  or  when  the 
officer  has  reasonable  ground  to  believe 
that  the  person  to  be  arrested  has 
committed  a  felony  or  misdemeanor  in 
his  presence; 

(2)  When  the  officer  has  reasonable 
ground  to  beheve  that  the  person  to  be 
arrested  has  committed  a  felony  and  will 

-      .  evade   arrest   if  not  immediately  taken 

into  custody." 

"§15-46.  Procedure  on  arrest  without  warran t.-Ewery 
person  arrested  without  warrant  shall  be  either 
immediately  taken  before  some  magistrate  having 
jurisdiction  to  issue  a  warrant  in  the  case,  or  else 
committed  to  the  county  prison,  and,  as  soon  as  may 
be,  taken  before  such  magistrate,  who,  on  proper 
proof,  shall  issue  a  warrant  and  thereon  proceed  to 
act  as  may  be  required  by  law. 

"§15-47.  Arresting  officer  to  inform  offender  of 
charge,  allow  bail  except  in  capital  cases,  and  permit 
communication  with  counsel  or  friends. -Upon  the 
arrest,  detention,  or  deprivation  of  the  liberties  of  any 
person  by  an  officer  in  this  State,  with  or  without 
warrant,  it  shall  be  the  duty  of  the  officer  making 
the  arrest  to  immediately  inform  the  person  arrested 
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of  the  charge  against  him,  and  it  shall  further  be  the 
duty  of  the  officer  making  said  arrest,  except  in  capital 
cases,  to  have  bail  fixed  in  a  reasonable  sum,  and  the 
person  so  arrested  shall  be  permitted  to  give  bail  bond; 
and  it  shall  be  the  duty  of  the  officer  making  the  arrest 
to  permit  the  person  so  arrested  to  communicate  with 
counsel  and  friends  immediately,  and  the  right  of  such 
persons  to  communicate  with  counsel  and  friends  shall 
not  be  denied.  Provided  that  in  no  event  shall  the 
prisoner  be  kept  in  custody  for  a  longer  period  than 
twelve  hours  without  a  warrant.  In  the  event  the 
arresting  officer  fails  to  have  bail  fixed  as  required  by 
this  section,  the  custodian  of  the  person  arrested  shall 
have  bail  fixed  in  a  reasonable  sum,  and  take  bail  as 
authorized  in  G.  S.   15-108. 

Any  officer  who  shall  violate  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor  and  shall 
be  fined  or  imprisoned,  or  both,  in  the  discretion  of 
the  court." 

Once  an  arrest  is  made  without  a  warrant  for  an  offense  committed 
in  the  presence  of  the  officer  or  the  officer  has  reasonable  grounds 
to  believe  an  offense  has  been  committed  in  his  presence,  the  officer 
must  comply  with  the  mandate  of  G.  S.  15-46  and  -47.  In  such 
case,  when  the  facts  upon  which  the  officer  relied  are  presented 
to  a  magistrate  or  other  court  official  authorized  to  issue  warrants 
and  there  is  a  finding  of  no  probable  cause,  no  warrant  issues  and 
the  criminal  matter  is  at  an  end. 

The  arresting  officer  must  comply  with  the  provisions  of 
G.  S.  15-47  insofar  as  applicable,  i.e.,  inform  the  defendant  as  to 
the  charge  against  him  and  allow  the  defendant  to  immediately 
communicate  with  counsel  and  friends. 

The  problem  appears  to  have  arisen  due  to  the  misconception  that 
a  defendant  must  have  been  arrested  for  driving  under  the  influence 
of  intoxicants  before  a  chemical  test  can  be  requested  by  the  officer. 

If  an  officer  arrests  a  defendant  for  an  offense  committed  while 
such   defendant   was   operating   a   motor   vehicle   within  the  areas 
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enumerated  within  the  statute,  and  the  officer  has  reasonable 
grounds  to  believe  that  such  driver  was  under  the  influence  of 
intoxicants  while  operating  the  motor  vehicle,  he  may  request  a 
chemical  test  of  the  defendant's  breath  or  blood  for  the  purpose 
of  determining  the  alcohoUc  content  of  the  defendant's  blood.  It 
is  not  essential  that  the  defendant  be  arrested  for  driving  while  under 
the  influence  of  intoxicants  before  a  chemical  test  can  be  requested. 
The  defendant  may  have  been  arrested  for  crossing  the  center  line, 
speeding,  etc.,  and  the  defendant's  action  is  such  that  the  officer 
has  reasonable  grounds  to  believe  that  the  defendant  was  under  the 
influence  of  intoxicants  at  the  time  of  operating  the  motor  vehicle. 
Under  the  provisions  of  G.  S.  20-16.2,  the  officer  may  request  a 
chemical  test  to  determine  the  alcoholic  content  of  the  defendant's  I 
blood.  The  chemical  test  may  indicate  that,  in  fact,  the  driver  was 
under  the  influence.  However,  it  may  well  show  that  the  violation, 
stems  from  causes  unrelated  to  alcohol. 

The  key  language  in  G.  S.  20-16.2  is: 

"§20-16.2.  Mandatory  revocation  of  license  in  event 
of  refusal  to  submit  to  chemical  tests. -(a)  ...  to  a 
chemical  test  or  tests  of  his  breath  or  blood  for  the 
purpose  of  determining  the  alcohoHc  content  of  his 
blood  if  arrested  for  any  offense  arising  out  of  acts 
alleged  to  have  been  committed  while  the  person  was 
driving  or  operating  a  motor  vehicle  while  under  the 
influence  of  intoxicating  liquor.  ..."  {Emphasis 
added. ) 

This  portion  of  the  statute  does  not  require  that  the  defendant  be 
arrested  for  driving  while  under  the  influence  of  intoxicants,  but 
only  for  an  offense  alleged  to  have  been  committed  while  operating 
a  motor  vehicle  while  under  the  influence  of  intoxicants. 

Likewise,  the  provisions  of  subsection  (c)  of  G.  S.  20-16.2  provide: 

"(c)  If  a  person  under  arrest  willfully  refuses  upon 
the  request  of  a  law-enforcement  officer  to  submit  to 
a  chemical  test  designated  by  the  law-enforcement 
officer  as  provided  in  subsection  (a)  of  this  section, 
none  shall  be  given,  but  the  Department,  upon  the 
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receipt  of  a  sworn  report  of  the  law-enforcement 
officer  or  other  witness  that  the  arrested  person  had 
been  driving  or  operating  a  motor  vehicle  upon  a 
highway  or  public  vehicular  area  while  under  the 
influence  of  intoxicating  liquor  and  that  the  person 
had  willfully  refused  to  submit  to  the  test  upon  the 
request  of  the  law-enforcement  officer,  shall  revoke 
his  driving  privilege  for  a  period  of  60  days.  Provided, 
if  the  person  so  arrested  shall  be  acquitted  of  the 
charge  of  driving  while  under  the  influence  of 
intoxicating  hquor,  the  clerk  of  the  court  in  which 
such  person  is  tried  shall  immediately  notify  the 
Department  of  such  acquittal  and  the  Department 
upon  receipt  of  notice  of  acquittal  shall  immediately 
order  the  revocation  be  rescinded."  {Emphasis  added.) 

Though  subsection  (c)  provides  that  an  acquittal  upon  a  charge  of 
driving  while  under  the  influence  of  intoxicants,  out  of  which  a 
60-day  revocation  for  refusing  a  chemical  test  arose,  nullifying  the 
60-day  revocation,  it  does  not  provide  that  such  test  can  only  be 
required  upon  arrest  for  driving  while  under  the  influence  of 
intoxicants. 

The  fact  that  the  chemical  test  can  be  requested  by  an  officer  when 
a  defendant  is  arrested  for  an  offense  other  than  driving  while  under 
the  influence  of  intoxicants,  when  the  officer  has  reasonable  grounds 
to  believe  that  the  defendant  was  under  the  influence  of  intoxicants 
at  the  time  of  operating  the  motor  vehicle  in  the  vehicular  area 
specified  in  the  statute,  is  borne  out  by  subsection  (d)  of 
G.  S.   20-16.2,  which  provides: 

"(d)  Upon  receipt  of  the  sworn  report  required  by 
G.  S.  20-1 6.2(c)  the  Department  shall  immediately 
notify  the  arrested  person  that  his  Hcense  to  drive  is 
revoked  immediately  unless  said  person  requests  in 
writing  within  three  days  of  receipt  of  notice  of 
revocation  a  hearing.  If  at  least  three  days  prior  to 
hearing,  the  licensee  shall  so  request  of  the  hearing 
officer,  the  hearing  officer  shall  subpoena  the  arresting 
officer  and  any  other  witnesses  requested  by  the 
hcensee  to  personally  appear  and  give  testimony  at  the 
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hearing.  If  such  person  requests  in  writing  a  hearing, 
he  shall  retain  his  license  until  after  the  hearing.  The 
hearing  shall  be  conducted  under  the  same  conditions 
as  hearings  are  conducted  under  the  provisions  of 
G.  S.  20-1 6(d)  except  that  the  scope  of  such  hearing 
for  the  purpose  of  this  section  shall  cover  the  issues 
of  whether  the  law-enforcement  officer  had  reasonable 
grounds  to  beheve  the  person  had  been  driving  or 
operating  a  motor  vehicle  upon  a  highway  or  pubhc 
vehicular  area  while  under  the  influence  of  intoxicating 
liquor,  whether  the  person  was  placed  under  arrest, 
and  whether  he  wilfully  refused  to  submit  to  the  test 
upon  the  request  of  the  officer.  Whether  the  person 
was  informed  that  his  privilege  to  drive  would  be 
revoked  if  he  refused  to  submit  to  the  test  shall  be 
an  issue.  The  Department  shall  order  that  the 
revocation  either  be  rescinded  or  sustained.  If  the 
revocation  is  sustained,  the  person  shall  surrender  his 
hcense  immediately  upon  notification  unless  said 
Hcense  shall  have  been  returned  to  him  under 
G.   S.  20-1 6.2(c)." 

The  language  of  this  section  substantiates  the  premise  that  a  chemical 
test  may  be  required  of  a  defendant  not  charged  with  driving  while 
under  the  influence  of  intoxicants  if  the  defendant  has  been  arrested 
for  acts  alleged  to  have  been  committed  while  the  defendant  was 
driving  or  operating  a  motor  vehicle  in  the  prescribed  vehicular  areas 
when  the  arresting  officer  has  reasonable  grounds  to  believe  the 
defendant  was  under  the  influence  of  intoxicants.  It  is  for  this  reason 
the  scope  of  the  hearing  includes  the  question  of  whether  or  not 
the  arresting  officer  had  reasonable  grounds  to  believe  the  defendant 
to  have  been  under  the  influence.  If  a  warrant  had  been  issued  for 
the  defendant  for  driving  under  the  influence,  there  would  have  been 
a  judicial  determination  finding  probable  cause  before  the  warrant 
was  issued. 

In  borderline  cases  where  other  offenses  are  involved,  it  would  be 
the  better  practice  and  ehminate  a  majority  of  the  problems  if  the 
officer  would  arrest  for  the  related  offense,  request  a  chemical  test, 
and  be  guided  by  the  results  of  the  chemical  test  in  charging  the 
defendant  with  driving  under  the  influence  of  intoxicants.  If  the 
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defendant  refuses  the  test  and  all  of  the  outward  appearances  of 
intoxication  are  present,  the  officer  could  charge  the  defendant  with 
driving  under  the  influence  of  intoxicants;  however,  if  the  test  results 
were  below  0.10%  blood  alcohol,  a  charge  of  driving  while  under 
the  influence  would  not  be  necessary  though  not  precluded.  See 
N.C.A.G.  Opinion  to  George  Martin,  Magistrate,  Clay  County, 
25  February  1970  (40  N.C.A.G.  430);  N.C.A.G.  Opinion  to  Col. 
Edwin  C.  Guy,  Commander,  State  Highway  Patrol,  25  May  1970 
(40  N.C.A.G.  430). 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


12  April   1972 
Subject: 


Requested  by: 
Question: 

Conclusion : 


Business  and  Commerce;  Interest;  Transfer 
Fee;  AppHcability  of  G.  S.  24-1 0(d) 
Concerning  the  Allowable  Transfer  Fee 
That  May  be  Charged  by  a  Lender  to  a 
Person  Assuming  a  Loan  of  Not  More  Than 
Fifty  Thousand  Dollars  ($50,000)  Secured 
by  Real  Property 

Mr.   Frank  L.   Harrelson 
Commissioner  of  Banks 

Does  G.  S.  24-1 0(d)  relating  to  allowable 
transfer  fees  on  assumed  loans  apply  only 
to  loans  made  on  or  after  July   2,    1969? 

The  limitations  placed  on  transfer  fees  by 
G.  S.  24-1 0(d),  where  a  loan  of  not  more 
than  fifty  thousand  dollars  ($50,000) 
secured  by  real  property  is  assumed,  apply 
only  to  loans  made  on  or  after 
July  2,   1969. 
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G.  S,  24-1 0(d)  was  enacted  by  the  1971  General  Assembly  and 
states  as  follows: 

"(d)  Any  lender  may  charge  any  person,  persons,  firm 
or  corporation  that  assumes  a  loan  made  under  the 
provisions  of  G.  S.  24-1.1,  where  the  principal 
amount  assumed  is  not  more  than  fifty  thousand 
dollars  ($50,000)  and  is  secured  by  real  property,  a 
fee  not  to  exceed  one  percent  1%)  of  the  principal 
amount  due  or  twenty-five  dollars  ($25.00),  whichever 
is  less."   {Emphasis  added.) 

The  emphasized  portion  of  the  above  statute  makes  it  clear  that 
it  is  apphcable  only  to  loans  made  pursuant  to  G.  S.  24-1.1.  Session 
Laws  1969,  Chapter  1303,  Sec.  27,  pertaining  to  G.  S.  24-1.1, 
provides  as  follows: 

"This  Act  shall  be  in  full  force  and  effect  upon 
ratification;  provided,  this  Act  shall  not  affect  pending 
litigation,  nor  shall  the  provisions  of  this  Act  apply 
to  any  loan  made  prior  to  the  effective  date  of  this 
Act."   Ratified  July  2,   1969. 

Since  G.  S.  24-1.1  does  not  apply  to  loans  made  before  the  effective 
date  of  the  act  -  July  2,   1969  -  no  loans  can  be  "made  under  the 
provisions    of   G.  S.  24-11",    unless    they   are   made   on   or  after  i 
July  2,   1969.  Therefore,  G.  S.  24-1 0(d)  cannot  by  its  own  terms   ' 
apply  to  any  loan  made  prior  to  July  2,   1969. 

Robert  Morgan,  Attorney  General 
Benjamin  H.  Baxter,  Jr., 

•        _  Associate  Attorney 


12  April   1972 

Subject:  Municipalities;     PubHc     Contracts;     Award     of 

Contracts;  Division  of  Contracts 
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Requested  by:        Mr.   Archie   L.   Smith 

Asheboro  City  Attorney 

Question:  After  a  contract  is  awarded  to  the  low  bidder 

for  work  advertised,  may  a  municipality,  at  the 
request  of  the  bidder,  enter  into  a  contract  for 
a  portion  of  the  work  with  the  low  bidder  and 
enter  into  contracts  for  the  remaining  portion  of 
the  work  with  two  other  contractors  for  a  total 
price  which  equals  the  bid   price? 

Conclusion:  No.  G.   S.    143-129  requires  the  contract  to  be 

entered  into  with  the  lowest  responsible  bidder 
after  competitive  bidding  and  a  municipahty  has 
no  authority  to  divide  the  work  called  for  in  the 
proposal  among  three  contractors  after  the  bids 
are  received  and  the  award  made. 

The  facts,  as  indicated  in  a  letter  of  March  16,  1972,  from  the 
City  Attorney  for  the  City  of  Asheboro,  are  that  a  contract  was 
awarded  to  the  lowest  responsible  bidder  after  competitive  bidding. 
The  successful  bidder  advised  the  municipality  that  it  could  not 
perform  all  of  the  work  nor  would  it  enter  into  subcontractual 
arrangements  to  carry  out  the  work.  However,  it  secured  two  other 
contractors  who  agreed  to  contract  directly  with  the  municipality 
for  all  of  the  remaining  work  which  it  could  not  do,  at  the  same 
price  that  was  bid.  Each  contractor  proposes  to  furnish  performance 
and  payment  bonds  for  the  amount  of  its  contract.  The  municipality 
advises  that  it  would  be  to  its  advantage  to  enter  into  this 
arrangement  if  permissible   under  G.   S.    143-129. 

G.  S.  143-129  requires  the  award  of  construction  contracts  in  the 
amount  of  $10,000  or  more  "to  be  made  to  the  lowest  responsible 
bidder  or  bidders"  after  advertising  and  formal  bidding  procedures 
for  the  award  of  construction  contracts  have  been  complied  with. 
The  award  was  made  by  the  municipality  to  the  lowest  responsible 
bidder.  Where  the  low  bidder  submits  its  proposal  to  the 
municipality  and  the  municipality  accepts  it,  the  contract  for  all 
practical  purposes  is  complete.  Building  Company  v.  Greensboro, 
190  N.  C.  501,  504.  The  contract,  which  the  municipality  and  the 
bidder    execute,    must    be    the    contract    offered    to    the    lowest 
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responsible  bidder  by  the  advertisement.  43  Am.  Jur.  Public  Works 
and  Contracts,  Sec.  46,  page  789.  It  is  apparent  that  the  contract 
proposed  to  be  executed  by  the  low  bidder  is  not  the  same  as  that 
advertised,  nor  have  the  statutory  requirements  been  followed  in 
entering  into  contracts  with  the  other  two  contractors. 

A  review  of  other  provisions  of  G.  S.  143-129  indicates  that  this 
statute  does  not  contemplate  the  execution  of  the  contract  and  the 
furnishing  of  the  bond  by  any  party  other  than  the  party  to  whom 
the  award  was  made.  G.  S.  143-129  provides  for  a  bid  bond  and 
the  surety  to  make  payment  "if  the  bidder  fails  to  execute  the 
contract".  It  also  provides  for  a  cash  deposit  in  Heu  of  the  surety 
bond  on  the  terms  that  the  deposit  shall  be  retained  "if  the 
successful  bidder  fails  to  execute  the  contract  or  fails  to  give 
satisfactory  surety  as  required".  The  statute  further  requires  that 
all  contracts  shall  be  executed  in  writing  and  the  municipality  shall 
require  the  '^person  to  whom  the  award  of  contract  is  made"  to 
furnish  bond  for  the  full  amount  of  the  said  contract.  Therefore, 
it  is  the  opinion  of  this  Office  that  the  municipality  would  be  in 
violation  of  G.  S.  143-129  by  entering  into  the  contracts  as 
suggested. 

Robert  Morgan,  Attorney  General 
;  Eugene  A.  Smith, 

Assistant  Attorney  General 


12  April   1972  .;.:, 

Subject:  State       Departments,      Institutions      and 

j_  Agencies;  Pubhc  Utilities;  Competitive  Bids 
from  Motor  Carriers  for  Transportation  of 
State  Employees'  Property  at  Rates  Lower 
Than  Those  on  File  With  and  Approved  by 
Utilities  Commission;  G.  S.  62-260(a)(l), 
G.  S.  62-1 44(d)  and  Chapter  856  of  1971 
'  Session  Laws 

Requested  by:  Mr.  F.  R.  Justice 

Acting  State  Budget  Officer 
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Question : 


Whether  G.  S.  62-1 44(d)  will  permit  the 
State  to  receive  competitive  bids  from 
pubHc  utility  motor  carriers  for  the 
transportation  of  State  employees' 
property  at  rates  lower  than  those 
approved  by  the  Utihties  Commission 
notwithstanding         the  repeal  of 

G.  S.  62-260(a)(l)  by  Chapter  856  of  the 
1971    Session  Laws. 


Conclusion : 


G.  S.  62-1 44(d)  does  not  permit  the  State 
to  receive  competitive  bids  from  pubhc 
utility  motor  carriers  for  the  transportation 
of  State  employees'  property  at  rates  lower 
than  those  approved  by  the  Utilities 
Commission  in  light  of  the  repeal  of 
G.  S.  62-260(a)(l)  by  Chapter  856  of  the 
1971    Session  Laws. 


Pursuant  to  the  declaration  of  policy  of  the  State  of  North  Carolina 

to  provide  fair  regulation  of  public  utihties  in  the  interest  of  the 

pubhc,  as  set  forth  in  G.  S.  62-2,  and  consistent  with  the  additional 

declaration    of    State    policy    for    motor    carriers    contained    in 

G.  S.  62-259    "to    encourage    and    promote    harmony    among  all 

carriers    and    to    prevent    discrimination,    undue    preferences    or 

advantages,  or  unfair  or  destructive  competitive  practices  between 

all    carriers",    G.  S.  62-131     provides    that     "every    rate    made, 

demanded  or  received  by  any  pubhc  utility  .  .  .  shall  be  just  and 

reasonable",     and     G.  S.  62-130     provides     that     the     Utihties 

Commission  "shah  make,  fix,  establish  or  aUow  just  and  reasonable 

rates     for     all     pubhc     utihties     subject     to     its     jurisdiction." 

;   G.  S.  62-3(23)  a.  4.  defines  "Public  utihty"  to  include  any  person 

,   or  corporation  or  other  business  organization  "transporting  persons 

,   or  property  by  railways  or  motor  vehicles,  or  any  other  form  of 

transportation  or  express  service  for  the  pubhc  for  compensation, 

,   except  motor  carriers  exempted  in  G.  S.  62-260,  and  except  carriers 

I   by  air."  ,       , 


It  is  thus  clear  from  the  above  statutes  that  it  is  the  policy  and 
law  of  the  State  of  North  Carolina  that  every  rate  charged  by  any 
motor     carrier     coming     within     the     above     definition     for    the 
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transportation  of  persons  or  property  falls  within  the  jurisdiction 
of  the  Utilities  Commission,  unless  such  carrier  is  exempt  from  such 
jurisdiction  under  G.  S.  62-260.  Prior  to  the  enactment  of 
Chapter  856  of  the  1971  Session  Laws,  G.  S.  62-260  provided  in 
part : 

^^ Exemptions  from  regulations .-{di)  Nothing  in  this 
chapter  shall  be  construed  to  include  persons  and 
vehicles  engaged  in  one  or  more  of  the  following 
services  by  motor  vehicle  if  not  engaged  at  the  time 
in  the  transportation  of  other  passengers  or  other 
property  by  motor  vehicle  for  compensation: 

"(1)  Transportation  of  passengers  or. property  for  or 
under  the  control  of  the  United  States  government, 
or  the  State  of  North  Carolina,  or  any  poHtical 
subdivision  thereof,  or  any  board,  department  or 
commission  of  the  State,  or  any  institution  owned  and 
supported  by  the  State;  ..." 

Subdivision  (1)  of  subsection  (a)  of  G.  S.  62-260  was  specifically 
repealed  by  the  enactment  of  Chapter  856  of  the  1971  Session  Laws 
by  the  General  Assembly  on  July  14,  1971.  The  repeal  of  this 
portion  of  G.  S.  62-260  by  the  1971  General  Assembly  specifically 
removes  the  transportation  of  property  for  the  State  of  North 
Carolina,  or  any  department  or  agency  thereof,  by  pubHc  utility 
motor  carriers  from  the  exemption,  and  this  places  all  such  carriers 
engaged  in  such  transportation  under  the  jurisdiction  of  the  Utilities 
Commission  and  makes  such  service  by  such  carriers  subject  to  the 
rates  approved  by  the  Utilities  Commission. 

G.  S.  62- 144(d),  which  provides  in  part  that  "Nothing  in  this 
section  shall  prohibit  the  carriage,  ...  of  property  free  or  at 
reduced  rates  for  the  .  .  .  State  .  .  .  ."  {Emphasis  added),  does 
not  override  the  effect  of  the  1971  repeal  of  G.  S.  62-260(a)(l) 
and  does  not  serve  as  a  separate,  independent  exemption  for  such 
transportation.  Subsection  (d)  of  G.  S.  62-144  is  limited  in  its 
effect  by  its  terms  "Nothing  in  this  section  shall  prohibit  .  .  .  ." 
{Emphasis  added),  and  this  subsection  must  therefore  be  interpreted 
and  given  effect  in  light  of  the  preceding  subsections  (a),  (b)  and 
(c).  With  the  exception  of  certain  free  transportation  provided  in 
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subsection  (a)  for  the  Utilities  Commission  and  other  exceptions 
set  forth  in  subsections  (a)  and  (b),  subsection  (b)  provides  that 
"no  common  carrier  shall,  directly  or  indirectly,  issue,  give,  tender 
or  honor  any  free  fares",  and  subsection  (c)  provides  criminal 
penalties  for  accepting  such  transportation.  When  considered  in  Hght 
of  these  preceding  subsections  and  the  overall  intent  or  purpose  of 
G.  S.  62-144  to  provide  for  or  allow  the  furnishing  of  free 
transportation  by  such  carriers  in  only  the  specific  instances  set 
forth,  subsection  (d)  appears  to  have  been  designed  solely  as  a 
clarifying  provision  to  avoid  any  conflict  with  any  exemptions 
contained  elsewhere  in  the  Pubhc  Utihties  Act  for  the  governmental 
units  designated  in  this  subsection  and  specifically  to  insure  that 
any  transportation  conducted  or  received  at  less  than  rates  approved 
by  the  Commission  pursuant  to  G.  S.  62-260(a)(l)  would  not  be 
subject  to  or  in  conflict  with  subsections  (b)  and  (c)  of 
G.  S.  62-144. 


The  repeal  of  G.  S.  62-260(a)(l)  terminating  the  exemption  of  the 
transportation  of  property  for  the  State  by  public  utility  motor 
carriers  from  the  jurisdiction  of  the  Utihties  Commission  in  July 
of  1971  is  the  last  expression  of  the  will  of  the  legislature  on  this 
subject  and  should  prevail.  Strong,  North  Carolina  Index  2d, 
Statutes,  Sec.    11,  pp.  84-85. 


Robert  Morgan,  Attorney  General 
I.   Beverly   Lake,  Jr., 
Assistant  Attorney  General 


12  April    1972 
Subject: 


Trusts;  Charitable  Trusts;  Termination  of 
"Private   Foundation"  and  Distribution  of 

Assets 


Requested  by: 


Mr.   Robinson  O.  Everett 

Attorney 

The  North  Carolina  Fund 
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Question:  Does     the     Attorney     General     approve 

without  court  action  of  the  proposed 
distribution  of  the  assets  of  the  North 
CaroHna  Fund  and  the  replacement  of  the 
previous  plan  for  distribution  of  assets 
upon  termination  of  the  Fund? 

Conclusion:  The     Attorney     General     does     approve 

without      court      action      the     proposed 

•r-      ,  distribution    of   the    assets   of  the   North 

I  Carolina  Fund  and  the  replacement  of  the 

-  previous    plan    for   distribution    of   assets 

'         upon  termination  of  the  Fund. 

The  North  Carolina  Fund,  a  nonprofit  corporation  organized  under 
Chapter  55 A  of  the  General  Statutes  on  August  9,  1963,  received 
its  financial  support  in  the  form  of  grants  from  Ford  Foundation 
in  New  York  and  the  Reynolds  Foundation  and  the  Babcock 
Foundation  in  Winston-Salem.  The  North  Carohna  Fund  and  the 
three  contributing  foundations  are  "private  foundations"  within  the 
meaning  of  the  Internal  Revenue  Code  and  its  amendments  by  the 
1969  Tax  Reform  Act. 

The  inquiry  indicates  that  the  original  plan  for  dissolution  of  the 
North  Carohna  Fund  involved  an  agreement  between  the  Fund  and 
a  bank,  whereby  all  undistributed  assets  were  transferred  to  the  bank 
for  the  purpose  of  payment  of  debts  and  habilities  of  the  Fund 
and  then  making  a  proposed  distribution  to  the  three  foundations 
on  a  pro  rata  basis.  „     - 

The  Internal  Revenue  Code  provisions  with  regard  to  termination 
of  private  foundation  status  are  found  in  Title  26  U.S.C.A.,  §  507. 
A  tax  is  imposed  on  such  termination  in  the  amount  of  the  tax 
benefit  having  accrued  to  the  foundation  or  the  value  of  the  net 
assets  of  the  foundation  (§  507(c)).  However,  the  section  provides 
that  those  taxes  will  be  abated  in  the  event  of  transfer  to  an 
organization  which  is  not  a  private  foundation  within  the  meaning 
of  the  Tax  Reform  Act  but  instead  is  in  the  nature  of  a  pubhc 
charity  (§   507(g)). 

The  inquiry  indicates  that  the  three  donor  foundations  and  the 
North  Carolina  Fund  would,  therefore,  wish  to  terminate  the  prior 
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agreement  which  was  to  return  the  money  to  the  three  donor 
organizations.  Instead,  and  upon  formal  renunciation  by  those  three 
private  foundations,  the  Fund  would  adopt  a  new  plan  of 
distribution  through  the  bank  which  will  provide  for  distribution 
of  all  the  assets  to  a  pubHcly  supported  corporation  that  has  been 
in  existence  for  60  months.  The  inquiry  seeks  the  opinion  of  the 
Attorney  General  as  to  whether  the  renunciation  by  the  three  private 
foundations,  two  of  which  are  North  Carohna  private  foundations, 
and  the  entering  into  such  an  agreement  by  the  North  Carohna  Fund 
would  be  a  proper  method  of  terminating  the  North  Carohna  Fund 
and  would  be  assented  to  by  the  Attorney  General  without  the 
necessity  of  court  action.  The  inquiry  discloses  that  the  probable 
pubhc  corporation  which  would  be  the  recipient  of  the  termination 
assets  has  been  a  recipient  of  part  of  the  distributions  of  the  North 
Carolina  Fund  previously. 

The  Attorney  General's  authority  in  supervision  of  charitable  trusts 
is  both  statutory  (G.  S.  36-19,  et  seq.)  and  based  in  common  law 
{Sternberger  v.  Tannenbaum,  273  N.  C.  658,  161  S.  E.  2d  116 
(1968)). 

In  Ught  of  the  fact  that  the  proposed  transferee  organization  under 
the  new  termination  arrangement  has  been  the  recipient  of  funds 
from  the  North  Carolina  Fund  in  the  past  and  thus  presumably  has 
substantially  similar  purposes,  and  in  hght  of  the  fact  that  the  three 
donors  to  the  North  Carohna  Fund  intended  a  charitable 
contribution  to  a  purpose  which  is  substantiahy  similar  to  the 
proposed  new  transferee's  purposes,  and  in  light  of  the  fact  that 
a  100  percent  tax  assessment  against  these  funds  would  frustrate 
any  charitable  intent  involved,  we  are  of  the  opinion  that  the 
rescinding  of  the  proposed  arrangement  for  return  of  assets  to  the 
three  foundations  and  the  termination  of  the  North  Carolina  Fund 
and  the  proposed  new  plan  would  be  proper  in  all  respects  from 
the  viewpoint  of  the  Attorney  General  in  his  protection  of  charitable 
beneficiaries. 

Robert  Morgan,  Attorney  General 
(Mrs.)  Christine  Y.   Denson, 
Assistant  Attorney  General 
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12  April   1972 
Subject: 

Requested  by: 

Question: 


Conclusion : 


Municipalities;  Streets  and  Highways; 
Parking;  Special  Spaces 

Mr.  Broxie  J.  Nelson 
Raleigh  City  Attorney 

May  the  Raleigh  City  Council  remove  a 
number  of  existing  parking  meters  from 
South  Salisbury  Street  immediately  behind 
the  Wake  County  Courthouse  and,  in  the 
place  thereof,  reserve  an  equivalent  number 
of  on-street  parking  spaces  for  the  exclusive 
use  of  pohce  cars  in  which  poHcemen  have 
driven  to  the  courthouse  to  perform  their 
official  duties? 

No. 


The  use  of  streets  and  highways  for  purposes  of  travel  and 
transportation  is  a  common  and  fundamental  right  which  cannot 
be  encroached  upon  by  others  or  be  taken  away  but  which  is  subject 
to  reasonable  limitations  and  regulations.  See  generally  39  Am.  Jur. 
2d,  Highways,  Streets,  and  Bridges,  Sec.  191  et.  seq.  In  addition 
to  the  requirement  that  regulations  governing  the  use  of  highways 
must  not  be  violative  of  constitutional  guarantees,  the  prime 
essentials  to  the  vahdity  of  such  regulations  are  reasonableness, 
impartiality,  and  definiteness  or  certainty.  Id.  at  Sec.  209. 
Regulations  pertaining  to  the  use  of  highways  and  streets  must  not 
unjustly  discriminate  between  individuals  or  classes.  Id.  at  Sec.  210. 
An  ordinance  must  be  uniform  and  must  have  a  reasonable  relation 
to  the  evil  sought  to  be  remedied.  Its  objective  must  be  the 
ehmination  of  the  known  evil  and  must  be  so  designed  that  it  applies 
alike  to  all  within  a  designated  class.  State  v.  Scoggin,  236  N.  C.  1 
(1952). 

Effective  January  1,  1972,  G.  S.  160A-300  and  G.  S.  160A-301 
authorize  municipalities  to  regulate  vehicular  traffic  and  parking 
upon  pubhc  streets.  It  is  the  opinion  of  this  Office,  however,  that 
the  powers  contained  in  these  statutes  are  limited  by  the  general 
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rules  of  law  set  forth  in  the  first  paragraph  above.  The  apparent 
purpose  of  the  proposed  change  is  to  provide  convenient  parking 
for  police  officers  while  they  are  testifying  in  court  or  conducting 
other  activities  at  the  courthouse.  In  conducting  such  activities, 
Raleigh  police  officers  are  not  different  from  other  members  of  the 
general  public  who  conduct  similar  activities  at  the  courthouse.  For 
this  reason,  it  is  the  opinion  of  this  Office  that  the  proposed  change 
would  create  an  arbitrary  and  unreasonable  classification  which 
would  affect  equally  situated  persons  unequally  and  which  is  not 
justified  by  the  apparent   purpose  of  the   proposed   change. 

Therefore,  it  is  the  opinion  of  this  Office  that  the  Raleigh  City 
Council  is  not  authorized  to  reserve  on-street  parking  spaces  for  the 
exclusive  use  of  police   cars. 

Robert  Morgan,  Attorney  General 
Louis  W.  Payne,   Jr., 
Associate  Attorney 


12  April   1972 
Subject: 


Motor  Vehicles;  Drivers'  Licenses;  Farm 
Tractor;  Operation  After  Revocation  of 
License 


Requested  by: 
Question : 


Conclusion: 


LTC  Charles  B.   Pierce 

N.  C.   State  Highway  Patrol 

Is  the  operator  of  a  farm  tractor  required 
to  have  a  driver's  Hcense  when  he  is  using 
the  farm  tractor  for  transportation  from  his 
residence  to  the  grocery  store  and  to  the 
doctor's  office  on  a  U.  S.  highway,  the 
distance  being  five  or  six   miles? 

Yes. 


The  sections  of  Chapter  20  of  the  General  Statutes  which  must  be 
considered   together   in  pari   materia   to   determine  the  operator's 
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license  and  registration  requirements  for  the  operation  of  a  farm 
tractor  upon  the  highways,  not  being  used  in  a  farming  operation, 
are: 

"  §  20-6.  Definitions  .-Terms  used  in  this  article  shall 
be  construed  as  follows,  unless  another  meaning  is 
clearly  apparent  from  the  language  or  context  or  unless 
such  construction  is  inconsistent  with  the  manifest 
intention  of  the  legislature.   .  .  . 

'Highway'  shall  include  any  trunk  hne  highway.  State 
.:  aid  road  or  other  pubhc  highway,  road,  street,  avenue, 
alley,  driveway,  parkway,  or  place  under  the  control 
of  the  State  or  any  pohtical  subdivision  thereof, 
dedicated,  appropriated  or  opened  to  public  travel  or 
other  use.  ■     ' 

'Motor  vehicle'  shall  mean  every  vehicle  which  is 
self-propelled  and  every  vehicle  which  is  propelled  by 
electric  power  obtained  from  trolley  wires  but  not 
operated  upon  rails,  and  every  vehicle  designed  to  run 
upon  the  highways  which  is  pulled  by  a  self-propelled 
vehicle.   .  .  . 

'Operator'  shall  mean  any  person  other  than  a 
'chauffeur'  who  shall  operate  a  motor  vehicle  or  who 
shall  be  in  the  driver's  seat  of  a  motor  vehicle  when 
the  engine  is  running  or  who  shall  steer  or  direct  the 
course  of  a  motor  vehicle  which  is  being  towed  or 
pushed  by  another  motor  vehicle.   .  .  . 

'Veliicle'  shall  include  any  device  suitable  for  use  on 
the  highways  for  the  conveyance,  drawing  or  other 
transportation  of  persons  or  property,  except  those 
propelled  or  drawn  by  muscular  power  or  those  used 
exclusively  upon  tracks." 

"§      20-7.      Operators'     and     chauffeurs'     licenses; 

-       expiration;  examinations;  fees. -(sl)  Except  as  otherwise 

provided  in  §    20-8,  no  person  shall  act  as  or  operate 

a  motor  vehicle  over  any  highway  in  this  State  as  a 
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chauffeur  unless  such  person  has  first  been  Hcensed 
as  a  chauffeur  by  the  Department  under  the  provisions 
of  this  article.  Except  as  otherwise  provided  in  §  20-8, 
no  person  shall  operate  a  motor  vehicle  over  any 
highway  in  this  State  unless  such  person  has  first  been 
licensed  as  an  operator  or  a  chauffeur  by  the 
Department  under  the  provisions  of  this  article." 

"§  20-8.  Persons  exempt  from  license. -The  following 
are  exempt  from  hcense  hereunder:   .... 

(2)  Any  person  while  driving  or  operating  any  road 
machine,  farm  tractor,  or  implement  of  husbandry 
temporarily  operated  or  moved  on  a  highway." 

"§  20-10.  Age  limits  for  drivers  of  public 
passenger-carrying  vehicles.-.  .  .  . 

No  person  fourteen  years  of  age  or  under,  whether 
Hcensed  under  this  article  or  not,  shall  operate  any 
road  machine,  farm  tractor  or  motor  driven  implement 
of  husbandry  on  any  highway  within  this  State. 
Provided  any  person  may  operate  a  road  machine,  farm 
tractor,  or  motor  driven  implement  of  husbandry  upon 
a  highway  adjacent  to  or  running  in  front  of  the  land 
upon  which  such  person  lives  when  said  person  is 
actually  engaged  in  farming  operations." 

"§  20-28.  Unlawful  to  drive  while  license  suspended 
or  revoked.-(si)  Any  person  whose  operator's  or 
chauffeur's  license  has  been  suspended  or  revoked 
other  than  permanently,  as  provided  in  this  chapter, 
who  shall  drive  any  motor  vehicle  upon  the  highways 
of  the  State  while  such  license  is  suspended  or  revoked 
shall  be  guilty  of  a  misdemeanor.   ..." 

"  §  20-38.  Definitions  of  words  and  phrases.-ThQ 
following  words  and  phrases  when  used  in  this  article 
shall,  for  the  purpose  of  this  article,  have  the  meanings 
respectively  prescribed  to  them  in  this  section,  except 
in  those  instances  where  the  context  clearly  indicates 
a  different  meaning:   .... 
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(8)  Farm  Tractor.-Every  motor  vehicle  designed  and 
used  primarily  as  a  farm  implement  for  drawing  plows, 
mowing  machines,  and  other  implements  of 
husbandry.  .  .   . 

(11)  Implement  of  Husbandry  .-Every  vehicle  which  is 
designed  for  agricultural  purposes  and  used  exclusively 
in  the  conduct  of  agricultural  operations.  .  .   . 

(17)  Motor  Vehicle. -Every  vehicle  which  is 
self-propelled  and  every  vehicle  which  is  propelled  by 
electric  power  obtained  from  trolley  wires  but  not 
operated  upon  rails,  and  every  vehicle  designed  to  run 
upon  the  highways  which  is  pulled  by  a  self-propelled 
vehicle." 

"§  20-51.  Exempt  from  registration. -The  following 
shall  be  exempt  from  the  requirement  of  registration 
and  certificate  of  this  title:   .... 

(5)  Farm  tractors  equipped  with  rubber  tires  and 
trailers  or  semi-trailers  when  attached  thereto  and 
when  used  by  a  farmer,  his  tenant,  agent,  or  employee 
in  transporting  his  own  farm  implements,  farm 
suppHes,  or  farm  products  from  place  to  place  on  the 
same  farm,  from  one  farm  to  another,  from  farm  to 
market,  or  from  market  to  farm.  This  exemption  shall 
extend  also  to  any  tractor  and  trailer  or  semi-trailer 
while  on  any  trip  within  a  radius  of  10  miles  from 
the  point  of  loading.  This  section  shall  not  be 
construed  as  granting  any  exemption  to  farm  tractors 
and  trailers  or  semi-trailers  which  are  operated  on  a 
for-hire  basis,  whether  money  or  some  other  thing  of 
value  is  paid  or  given  for  the  use  of  such  tractors  and 
trailers  or  semi-trailers." 

G.  S.  20-7 (a)  requires  an  operator's  or  chauffeur's  hcense  to  operate 
a  motor  vehicle  upon  the  highways,  but  exempts  from  the  hcense 
requirements  those  persons  covered  in  G.  S.  20-8  while  driving  or 
operating  any  road  machine,  farm  tractor  or  implement  of  husbandry 
temporarily  operated  or  moved  on  a  highway.  G.  S.  20-10  restricts 
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the  application  of  G.  S.  20-8(2)  in  that  any  person  14  years  of 
age  or  under  is  permitted  to  operate  a  road  machine,  farm  tractor 
or  motor  driven  implement  of  husbandry  only  upon  highways 
adjacent  to  or  running  in  front  of  the  land  upon  which  he  hves 
when  actually  engaged  in  farming  operations.  G.  S.  20-51  further 
restricts  the  use  of  farm  tractors  upon  the  highways  to  a  10-mile 
radius  from  the  point  of  loading  and  requires  that  the  use  of  the 
tractor  be  in  the  farming  operation.  G.  S.  20-38(8)  defines  a  farm 
tractor  as  a  motor  vehicle  designed  and  used  primarily  as  a  farm 
implement  for  drawing  farm  equipment. 

The  only  logical  conclusion  that  can  be  drawn  from  the  applicable 
sections  of  the  statutes  without  reaching  absurd  results  is  that  the 
exemptions  provided  for  the  farm  tractor  are  for  the  benefit  of  the 
farmer  while  actually  engaged  in  a  farming  operation  and  not  to 
provide  a  means  of  circumventing  the  requirements  for  motor  vehicle 
operator's  Hcense  or  registration. 

Therefore,  when  a  farm  tractor  is  put  to  use  on  the  highway  for 
a  means  of  transportation  to  meet  the  personal  needs  of  a  person 
not  engaged  in  a  farming  operation,  the  exemption  inuring  to  a  bona 
fide  farm  operation  is  not  appHcable.  When  so  used,  the  farm  tractor 
loses  its  identity  as  such  and  must  meet  the  same  requirements  as 
motor  vehicles  designed  for  highway  use;  that  is,  registration 
requirements,  equipment  requirements,  insurance,  etc.  By  the  same 
token,  under  such  circumstances,  the  operator  thereof  would  be 
required  to  have  a  vaHd  operator's  or  chauffeur's  hcense.  The 
Supreme  Court  of  North  Carolina  in  Brown  v.  Casualty  Company, 
241  N.  C.  666  (1955),  held  a  farm  tractor  not  to  be  a  motor 
vehicle  within  the  purview  of  the  Uniform  Driver's  License  Act  or 
the  Motor  Vehicle  Safety  and  Responsibility  Act  when  being  driven 
upon  the  highway  pulhng  a  hay  rake  in  an  agricultural  operation. 
However,  in  State  v.  Greene,  251  N.  C.  141  (1959),  a  farm  tractor 
was  held  to  be  a  vehicle  within  the  meaning  of  G.  S.  20-138  when 
being  operated  upon  the  highways  by  a  person  under  the  influence 
of  intoxicants. 

The  use  of  the  vehicle,  not  the  design,  must  control  the  appHcabihty 
of  the  exceptions  provided  to  allow  use  of  road  machines,  farm 
tractors  and  implements  of  husbandry  for  necessary  purposes. 
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Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


24  April   1972 
Subject: 


Taxation;  Real  Estate  Excise  Stamp  Tax; 
Foreclosures;  Consideration; 

G.  S.   105-228.29 


Requested  by: 


Question : 


Conclusion: 


Mrs.  Julia  E.  Manning 
Register  of  Deeds 
Martin  County 

Is  the  sale  of  real  property  by  a  trustee 
in  a  deed  of  trust  under  a  power  of  sale 
to  the  creditor  of  the  deed  of  trust  for  the 
exact  amount  owed  by  the  debtor  under 
the  deed  of  trust  a  conveyance  for 
consideration  and  subject  to  the  excise 
stamp  tax  on  conveyances? 

The  sale  of  real  property  by  the  trustee  of 
a  deed  of  trust  to  the  creditor  of  the  deed 
of  trust  for  the  amount  owed  by  the  debtor 
is  a  sale  for  consideration  and  is  subject 
to  the  excise  stamp  tax. 


As  between  the  mortgagor  and  the  mortgagee,  or  trustee  in  a  deed 
of  trust,  the  legal  title  remains  in  the  mortgagee  or  trustee  until 
the  land  is  redeemed  or  the  mortgage  foreclosed  or  sold  under  a 
power  of  sale.  Alexander  v.  Virginia-Carolina  Joint  Stock  Bank  and 
Southern  Trust  Company,  201  N.  C.  449  (1931);  Stevens  v. 
Turlington,  186  N.  C.  191  (1926).  When  the  mortgage  or  deed  of 
trust  is  foreclosed  or  sold  under  a  power  of  sale,  the  fee  in  the 
mortgagee  or  trustee  becomes  indefeasible.  Consequently,  when  a 
mortgagee  or  trustee  forecloses  or  makes  a  sale  under  a  power  of 
sale,  there  is  a  conveyance  of  legal  title  from  the  mortgagee  or  trustee 
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to  the  purchaser.  This  conveyance  is  a  conveyance  of  an  interest 
in  real  property  within  the  purview  of  G.  S.  105-228.28,  and  is 
not  excluded  under  G.  S.   105-228.29 

When  the  mortgagee  or  beneficiary  of  a  deed  of  trust  buys  in  at 
the  foreclosure  sale,  a  conveyance  of  title  takes  place.  The 
conveyance  of  title  is  from  the  mortgagee  or  trustee  in  their  fiduciary 
capacity  to  the  mortgagee  or  beneficiary  in  their  individual  or 
corporate  capacities.  The  conveyance,  unless  otherwise  excepted,  is 
within  the  purview  of  G.  S.  105-228.28  and,  therefore,  subject  to 
the  tax  (Charles  town  Five  Cents  Savings  Bank  v.  White, 
Commissioner  of  Revenue,  30  F.  Supp.  416,  24  A.F.T.R.  172 
(1939)).  In  the  Charlestown  case,  the  Court  noted: 

"That  the  transfer  to  the  plaintiff  is  for  consideration 
of  value  cannot  be  denied.  When  the  plaintiff  bought 
at  the  foreclosure  sale  and  gave  a  deed  to  itself,  it 
ended  the  equity  of  redemption  of  the  mortgagor,  and 
became  responsible  for  the  apphcation  of  the  purchase 
price  as  though  it  had  received  it  upon  a  foreclosure 
sale  to  a  stranger,  and  it  was  bound  to  apply  it  to 
the  payment  of  the  mortgage  debts."  (At 
F.  Supp.  418-419,  A.F.T.R.   174-175.) 

G.  S.  105-228.29  provides  an  exclusion  from  the  excise  tax  "where 
no  consideration  in  property  or  money  is  due  or  paid  by  the 
transferee  to  the  transferor."  In  the  present  situation,  A  as  purchaser 
is  the  transferee  and  the  trustee  is  the  transferor.  When  A's  bid 
is  received  by  the  trustee,  it  is  consideration  paid  by  a 
purchaser-transferee,  regardless  of  the  fact  that  the  trustee  may  be 
under  a  fiduciary  obHgation  to  remit  that  same  amount  to  A,  as 
creditor  under  the  deed  of  trust,  and  it  operates  to  extinguish  B's 
equity  of  redemption. 

Robert  Morgan,  Attorney  General 
George  W.   Boylan, 
Associate  Attorney 
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2  May  1972 
Subject: 

Requested  by: 

Question: 

Conclusion: 


Criminal  Law  &  Procedure;  Stolen  Property 
at  Pawn  Shops;  Repossession  by  Law 
Enforcement  Officer 

Mr.  L.  M.  Harton 

Supervisor 

State  Bureau  of  Investigation 

Under  what  circumstances  can  law 
enforcement  officers  repossess  stolen 
property  from  pawn  shops? 

A  law  enforcement  officer  should  not 
attempt  to  repossess  stolen  property  from 
a  bona  fide  purchaser  unless: 

He  has  the  lawful  consent  of  the  rightful 
owner  to  repossess  the  stolen  property;  or 

There  is  an  outstanding  arrest  warrant  in 
the  case  in  which  the  stolen  property  is 
involved.  If  there  is  an  outstanding  arrest 
warrant,  the  courts  would  probably  hold 
that  the  officer  would  have  the  impHed 
authority  of  the  rightful  owner  to  repossess 
the  personal  property  in  question;  or 

By  a  lawful  court  order.  A  court  order 
should  be  used  when  there  is  no 
outstanding  warrant  in  the  case,  or  no 
consent  by  the  rightful  owner  to  repossess 
the  property,  or  in  the  event  there  is  a 
refusal  by  the  bona  fide  purchaser,  to  give 
up  the  property. 


A  person  cannot  transfer  a  better  title  to  personal  property  than 
he  himself  has.  One  who  has  acquired  possession  of  personal 
property  by  a  crime  such  as  by  a  theft  cannot  confer  title  by  a 
sale  even  to  a  bona  fide  purchaser.  Even  innocent  parties  can  acquire 
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no  title  or  lien  from  a  thief.  Accordingly,  a  purchaser  from  a  thief 
gets  no  title.  The  same  defective  title  will  continue  to  exist  in  all 
subsequent  sales  by  persons  deriving  title  from  a  thief  as  a  source. 

Although  personal  property  may  have  been  originally  stolen,  a 
purchaser  in  good  faith,  such  as  a  pawnbroker,  has  the  title  and 
right  to  possession  of  it  against  all  except  the  rightful  owner. 
46  Am.  Jur.  622,  Sales  Sec.  459. 

Since  the  rightful  owner  is  the  only  person  who  has  the  right  to 
repossess  stolen  property  from  a  bona  fide  purchaser,  a  law 
enforcement  officer  should  not  attempt  to  repossess  stolen  property 
from  a  bona  fide  purchaser  unless: 

He  has  the  lawful  consent  of  the  rightful  owner  to 
repossess  the  stolen  property;  or 

There  is  an  outstanding  arrest  warrant  in  the  case  in 
which  the  stolen  property  is  involved.  If  there  is  an 
outstanding  arrest  warrant,  the  courts  would  probably 
hold  that  the  officer  would  have  the  implied  authority 
of  the  rightful  owner  to  repossess  the  personal 
property  in  question;  or 

By  a  lawful  court  order.  A  court  order  should  be  used 
when  there  is  no  outstanding  warrant  in  the  case,  or 
no  consent  by  the  rightful  owner  to  repossess  the 
property,  or  in  the  event  there  is  a  refusal  by  the  bona 
fide  purchaser  to  give  up  the  property.  Even  if  there 
is  consent  by  the  rightful  owner,  or  an  outstanding 
arrest  warrant,  an  officer  should  not  use  any  force  in 
repossessing  stolen  property  from  a  bona  fide 
purchaser.  Upon  a  refusal  by  a  bona  fide  purchaser 
to  give  up  stolen  property,  the  officer  should  get  a 
court  order  to  repossess  the  property.  Upon  a  refusal 
by  the  bona  fide  purchaser  to  comply  with  the  court 
order,  the  officer  should  immediately  bring  this  to  the 
attention  of  the  issuing  court.  The  bona  fide  purchaser 
then  may  be  held  in   contempt  of  court. 

Robert  Morgan,  Attorney  General 
Dale  P.  Johnson, 
Assistant  Attorney  General 
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2  May   1972 
Subject: 

Requested  by: 
Question : 


Mental  Health;  Emergency 

Hospitalization;  Acknowledgment  of 
Committing  Physician 

Mr.   R.  Patterson  Webb 

Acting  General  Business  Manager 

North   Carolina   Department   of  Mental 

Health 

Must  the  signature  of  the  physician  in 
an  emergency  commitment  of  a  mentally 
ill  person  to  a  State  hospital  be  sworn 
to  before  a  person  authorized  to  take 
acknowledgments  or  witnessed  by  a 
peace  officer  in  order  to  constitute  a 
vahd  commitment? 

In  order  to  constitute  a  vahd  emergency 
commitment  of  a  mentally  ill  person  to 
a  State  hospital,  the  statement  of  the 
physician  must  be  sworn  to  before  a 
person  authorized  to  take 

acknowledgments  or  witnessed  by  a 
peace  officer. 


G.  S.  122-59  provides  for  temporary  hospitalization  of  any 
person  suddenly  becoming  violent  or  dangerous  to  himself  or 
others  and  authorizes  any  qualified  physician  to  issue  such 
commitment  if,  in  his  professional  opinion  based  upon  an 
examination,  the  person  is  homicidal,  suicidal,  or  dangerous  to 
himself  or  others.  This  statute  reads  in  pertinent  part  as  follows: 

"...  The  physician's  statement  shall  be  sworn  to 
before  a  person  authorized  to  take  acknowledgments 
or  witnessed  by  a  peace  officer,  and  shall  constitute 


Conclusion: 
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authority,  without  any  court  action,  for  the  sheriff 
or  any  other  peace  officer  to  take  custody  of  the 
alleged  homicidal  or  suicidal  person  and  transport  him 
immediately  to  the  appropriate  State  hospital  or  other 
suitable  place  of  detention." 

In  the  case  of  Samons  v.  Meymandi,  9  N.  C.  App.  490,  at  p.  497, 
the  Court,  in  discussing  emergency  commitments,  and  in  particular 
G.  S.   122-59,  says: 

"We  are  of  the  opinion  that  the  statute  is  not 
ambiguous;  that  it  is  sufficiently  broad  to  take  care 
of  any  emergency  situation  and  that  the  Legislature 
meant  exactly  what  it  says.  Defendant  Meymandi 
stated  that  he  did  not  comply  with  the  statute.  He 
stated,  'I  presume  I  signed  it  in  front  of  her,  but  I 
don't  recall.  I  did  not  take  an  oath  before  her  at  the 
time  I  signed  it;  as  I  indicated  earher,  this  is  not  a 
customary  thing  to  do  every  time  you  sign  a  form 
or  appear  before  your  secretary,  to  be  sworn  in;  it 
is  literally  impracticable.'  Since  the  statute  was  not 
complied  with,  plaintiff  was  deprived  of  her  liberty 
without  legal  process. 

"Taking  a  person  without  the  intervention  of  any 
court  proceeding  and  simply  upon  a  physician's 
statement  to  a  State  hospital  for  examination  and 
treatment  is  a  drastic  procedure.   .  .   . 

"There  being  a  statute  which  provides  for  a  drastic 
remedy,  it  is  encumbent  (sic)  upon  all  that  use  it  to 
do  so  with  care  and  exactness,  even  though  the  user 
may  think  it   'impractical.'" 

Both  the  statute  and  the  case  cited  above  make  it  abundantly  clear 
that  the  procedures  must  be  followed  with  exactness,  including  the 
oath  required  in  acknowledging  the  statement  before  a  notary  public 
if  that  method  is  used.  Hence,  the  conclusion  reached  above. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 
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2  May  1972 
Subject: 

Requested  by: 
Question: 


Conclusion : 


State  Departments,  Institutions  & 
Agencies;  Western  Carolina  University; 
Director  of  the  Budget;  Advisory  Budget 
Commission;  Authority  to  Transfer  Funds 

Mr.  Carroll  L.  Mann,  Jr. 

State   Property  Control  and  Construction 

Officer 

Does  legal  authority  exist  to  transfer  funds 
appropriated  for  capital  improvements  in 
the  form  of  providing  a  new  sewage 
treatment  plant  at  Western  Carolina 
University,  or  any  portion  thereof,  to  the 
County  of  Jackson  to  be  used  for  a  similar 
project  proposed  to  be  carried  out  by  the 
County? 

There  is  no  legal  authority  to  transfer  funds 
appropriated  to  Western  Carohna 
University  for  the  purpose  of  constructing 
a  new  sewage  treatment  plant  to  the 
County  of  Jackson  to  be  used  for  a  similar 
project  to  be  carried  out  by  the  County. 


By  Section  4  of  Chapter  755  of  the  Session  Laws  of  1969  the 
General  Assembly  of  North  Carolina  appropriated  the  sum  of 
$500,000  for  construction  of  an  addition  to  the  sewage  treatment 
plant  at  Western  Carolina  University.  Thereafter,  the  Advisory 
Budget  Commission  approved  the  construction  of  a  new  sewage 
treatment  plant  for  the  University  and  authorized  a  transfer  of  these 
funds  for  that  purpose.  The  location  of  the  new  plant  has  been 
determined  and  the  Department  of  Administration  is  now  in  the 
process  of  completing  acquisition  of  a  main  sewer  outfall  right  of 
way  three  miles  in  length  for  exclusive  University  service  between 
the  campus  and  the  site  of  the  proposed  plant.  Recently,  the  Jackson 
County  Board  of  Commissioners  have  committed  themselves  to 
construction  of  county-wide  sewage  collection  and  treatment  facility 
which  would  also  serve  the  University.  The  County  Commissioners 
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have  requested  the  State  to  consider  abandoning  construction  of 
the  University  plant  and  ahowing  the  University  to  tie  into  the 
proposed  county  system.  The  County  Commissioners  have  also 
requested  that  the  State  participate  with  Jackson  County  to  the 
extent  of  assigning  the  unused  portion  of  the  State  appropriation 
to  the  county  project.  Consideration  is  being  given  to  State 
participation  in  the  county  system  under  an  agreement  whereby  the 
State  would  recover  its  investment  over  a  period  of  time.  The 
Advisory  Budget  Commission  has  directed  the  Department  of 
Administration  to  request  an  opinion  from  the  Attorney  General 
as  to  whether  funds  appropriated  for  capital  improvements  in  the 
form  of  providing  a  sewage  treatment  plant  at  Western  Carohna 
University,  or  any  portion  thereof,  can  legally  be  used  for 
participation  in  a  similar  project  to  be  carried  out  by  Jackson 
County. 

Section  14  of  Chapter  755  of  the  Session  Laws  of  1969  (The 
Capital  Improvement  Appropriation  Act  of  1969)  provides,  in 
pertinent  part,  as  follows: 

"Subject  to  any  transfers  and  changes  between 
appropriations  as  permitted  in  Sections  7,  8  and  9  of 
this  Act,  the  appropriations  for  CAPITAL 
IMPROVEMENT  made  in  this  Act  shall  be  expended 
only  for  specific  projects  set   out  in  this  Act." 

Section  7  of  the  Act  authorizes  and  empowers  the  Director  of  the 

Budget  to  make  transfers  and  changes  from  completed  projects  for 

wliich  appropriations  are  made  in  the  Act  to  provide  changes  as 

;  necessary  to  permit  completion  of  other  projects  as  described  in 

the  appropriation.  Section  8  authorizes  and  empowers  the  Governor 

'  and  Advisory  Budget  Commission  to  delete  any  capital  improvement 

;  project  or  projects  as  provided  in  the  Act  and  substitute  therefor 

1  any  other  capital  improvement  project  or  projects  which  are  deemed 

:  to  be  in  the  best  interest  of  the  State.  Section  9  authorizes  the 

[Advisory   Budget  Commission  to  increase  or  decrease  in  size  and 

1  scope  any  of  the  projects  enumerated  in  the  Act. 

The  proposed  transfer  of  funds  to  the  County  of  Jackson  does  not 
come  within  the  provisions  of  either  Sections  7,  8  or  9  of  the  Act. 
Although  Section  8  empowers  the  Governor  and  Advisory  Budget 
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Commission  to  delete  capital  improvement  projects  described  in  the 
appropriation  and  substitute  others  therefor,  it  is  the  opinion  of 
this  office  that  this  section  does  not  authorize  the  substitution  of 
a  county  project  for  a  specific  State  capital  improvement  project 
set  forth  in  the  Act.  In  the  absence  of  specific  legislative 
authorization,  no  legal  authority  exists  for  the  Advisory  Budget 
Commission  to  transfer  funds  appropriated  for  a  State  capital 
improvement  project  to  a  county  in  order  to  provide  for  State 
participation  in  a  similar  county  project  in  lieu  of  the  specific  project 
authorized  by  the  General  Assembly  of  North  Carolina. 

' '•  ■  Robert  Morgan,  Attorney  General 

Roy  A.  Giles,  Jr., 
.'        '        ■'  ''  Assistant  Attorney  General 


2  May   1972 
Subject: 


Education;     Teachers;     Teacher     Tenure     Act; 
G.  S.   115-142 


Requested  by:        Mr.  William  A.  Dees,  Jr.,  Chairman 

Ad  Hoc  Committee  on  Good  Personnel 
Policies  and  Practices 


Question : 


Conclusion: 


Do  the  provisions  of  G.  S.  115-142,  affording 
certain  rights  to  teachers,  apply  to  teachers  (other 
than  those  with  regular  vocational  rehabilitation 
teaching  certificates)  holding  less  than  an  A 
certificate? 


No. 


G.  S.  115-142  is  designed  to  afford  certain  rights  to  teachers.  In 
G.  S.  1 15-1 42(a)(9),  a  teacher  is  defined  as,  "any  person  who  holds 
at  least  a  'Class  A  Certificate'  as  provided  in  G.  S.  115-153  or  any 
other  regular  vocational  rehabilitation  teaching  certificate  issued  by 
the  State  Department  of  PubHc  Instruction."  (Emphasis  added.) 
Thus,  to  be  a  teacher,  within  the  meaning  of  the  Act,  a  person 
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must  hold  at  least  an  A  certificate  or  a  regular  vocational 
rehabilitation  teaching  certificate. 

The  definition  for  teacher,  quoted  above,  will  control  throughout 
the  entire  Act  unless  the  context  of  the  Act  clearly  indicates 
otherwise.  Carter  v.  Carter,  232  N.  C.  614,  61  S.  E.  2d  711; 
Martin  v.  Glenwood  Park  Sanatorium,  200  N.  C.  221, 
156  S.  E.  849.  Construing  the  Act  as  a  whole,  it  is  evident  that 
whenever  rights  are  afforded  a  "teacher"  reference  to  the  definition 
is  intended. 

The  Act  divides  all  teachers  into  two  categories:  career  teachers  and 
probationary  teachers.  A  career  teacher  is  "any  teacher  who  has 
been  regularly  employed  by  a  pubhc  school  system  for  a  period 
of  not  less  than  three  successive  years  and  who  has  been  reemployed 
.  .  .for  the  next  succeeding  school  year."  G.  S.  1 15-1 42(a)(3) 
{Emphasis  added).  A  probationary  teacher  is  "any  teacher  employed 
by  a  pubhc  school  system  who  is  not  a  career  teacher." 
G.  S.  1 15-1 42(a)(6)  {Emphasis  added).  To  be  either  a  career  teacher 
or  a  probationary  teacher,  then,  a  person  must  first  be  a  "teacher" 
and  that  requires  that  he  hold  at  least  an  A  certificate  or  a  regular 
vocational  rehabilitation  teaching  certificate. 

The  major  portions  of  the  Act  are  devoted  to  listing  procedural 
and  substantive  rights  of  both  career  and  probationary  teachers. 
Whenever  the  word  "teacher"  is  used  in  one  of  these  sections,  the 
plain  reference  is  to  career  teacher  or  probationary  teacher  as  defined 
by  the  Act. 

Only  two  sections  of  the  Act  grant  any  rights  to  "teachers"  without 
describing  the  teachers  as  either  probationary  teachers  or  career 
teachers.  G.  S.  115-142(b)  directs  that  certain  files  shall  be 
maintained  for  "teachers."  There  is  nothing  in  this  section  to  suggest 
that  the  legislature  intended  to  use  the  word  "teacher"  in  any  way 
other  than  as  defined  by  the  Act.  Moreover,  the  file  mentioned  in 
this  section  is  directly  related  to  the  rights  granted  a  career  teacher 
in  determining  whether  or  not  his  performance  is  satisfactory  as 
set  forth  in  G.  S.  1 15-1 42(e)(3),  The  latter  section  says  that  a  career 
teacher's  performance  is  considered  conclusively  adequate  unless  he 
has  been  notified  of  some  inadequacy.  Such  notification  must  be 
placed  in  the  file  mentioned  in  the  previous  section. 
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The  other  major  section  of  the  Act  which  grants  rights  to  "teachers" 
without  qualification  is  G.  S.  11  5-1 42(f)  which  relates  to  immediate 
suspension  of  teachers.  Again,  there  is  nothing  in  the  section  to 
indicate  that  the  legislature  intended  to  use  the  word  "teacher" 
except  as  previously  defined.  Moreover,  since  this  section  does  direct 
that  within  five  days  after  suspension  procedures  for  dismissing 
career  or  probationary  teachers  be  followed,  the  clear  reference  is 
to   "teachers"   as  defined  by  the  Act. 

Since  no  contrary  intention  appears,  the  definition  given  the  word 
"teacher"  will  prevail  throughout  the  Act,  and  to  be  afforded  the 
rights  of  a  teacher,  either  probationary  or  career,  a  person  must 
hold  at  least  an  A  certificate  or  a  regular  vocational  rehabiHtation 
teaching  certificate. 

) 
It  should  be  noted  that  although  a  person  who  teaches  may  hold  1 

less  than  an  A  certificate  and  thus  not  be  protected  by  the  Act, 

he  is  still  entitled  to  due  process  of  law  before  he  may  be  dismissed 

during  the  school  year.  He  must  be  notified  of  the  charges  against 

him  and  be  given  an  opportunity  for  hearing  before  such  dismissal. 

Robert  Morgan,  Attorney  General 
Charles  A.  Lloyd, 
.  ,  Associate  Attorney 


3  May   1972 
Subject: 

Requested  by: 
Question: 


Criminal  Law  &  Procedure;  Probation 
Revocation;  Clerks  of  Court;  Commitments 

Mr.  W.  H.  Gibson 

Director 

N.  C.  Probation  Commission 

Can  a  clerk  of  court  in  the  county  of 
original  conviction  issue  a  formal 
commitment  to  the  North  Carolina 
Department  of  Correction  without  having 
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on  the  commitment  the  signature  of  the 

judge     who     revoked      probation  while 

presiding  in  another  county  with 
concurrent  jurisdiction? 

Conclusion:  A  clerk  of  court  in  the  county  of  original 

conviction  can  issue  a  formal  commitment 
to  the  North  Carolina  Department  of 
Correction  without  having  on  the 
commitment  the  signature  of  the  judge 
who  revoked  probation  while  presiding  in 
another  county  with  concurrent 
jurisdiction. 

G.  S.  15-200  gives  to  the  judges  of  the  superior  and  district  courts 
f'  concurrent  jurisdiction  to  hear  certain  probation  matters  when  a 
probationer  resides  in  or  violates  the  terms  of  his  probation  in  a 
county  and  judicial  district  other  than  that  in  which  he  was  placed 
on  probation.  When  an  order  revoking  probation  is  entered  in  a 
county  other  than  the  county  of  original  conviction,  the  clerk  in 
such  county  revoking  probation  may  record  the  order  of  revocation 
in  the  judge's  minute  docket,  which  shall  constitute  sufficient 
permanent  record  of  the  proceedings  in  that  court,  and  shall  send 
one  copy  of  the  order  revoking  probation  to  the  North  Carolina 
Department  of  Correction  to  serve  as  a  temporary  commitment,  and 
shall  send  the  original  order  revoking  probation  and  all  other  papers 
pertaining  thereto  to  the  county  of  original  conviction  to  be  filed 
with  the  original  records.  The  clerk  of  the  county  of  original 
conviction  shall  then  issue  a  formal  commitment  to  the  North 
Carolina  Department  of  Correction. 

The  inquiry  is  whether  the  clerks  of  court  in  the  counties  of  original 
conviction  can  issue  a  formal  commitment  to  the  North  Carolina 
Department  of  Correction  without  the  signature  of  the  judge  who 
revoked  probation.  Since  the  issuance  of  a  commitment  is  a 
ministerial  duty  performed  by  the  clerk,  it  would  not  be  necessary 
for  the  judge  revoking  probation  to  sign  the  commitment  before 
it  is  issued  to  the  North  Carolina  Department  of  Correction. 

"In  the  absence  of  a  statute  requiring  it,  the  commitment  need  not 
be  signed  by  a  judge  or  clerk  in  order  to  make  it  legal."  24  C.J.S., 
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Criminal  Law  §1608.  "A  commitment  may  be  issued,  lawfully,  by 
other  than  a  judicial  body;  and  the  issuance  of  a  commitment  is 
a  ministerial  act  where  nothing  further  is  required  to  be  done  by 
the  court  on  the  surrender  of  accused."  24  C.J.S.,  Criminal  Law 
§1607. 

What  was  said  by  the  Supreme  Court  of  North  Carolina  in  In  re 
Swink,  243  N.  C.  86,  is  pertinent  to  the  question  presented: 

"A  vaHd  judgment  of  a  court  of  competent  jurisdiction 
is  the  real  and  only  authority  for  the  lawful 
imprisonment  of  a  person  who  pleads  or  is  found 
guilty  of  a  criminal  offense.  .  .  .  The  purpose  of  a 
commitment  is  to  advise  the  prison  authorities  of  the 
provisions  of  the  judgment.  .  .  .(A)  commitment  has 
no  validity  except  that  derived  from  the 
judgment.   .  .   . 

"...  We  would  impress  upon  the  clerks  that,  when  j 

issuing  a  commitment,  they  are  to  certify  a  copy  of  | 

the  judgment  exactly  as  it  appears  in  the  court  minutes 
and  nothing  else."   243  N.  C,  at  90. 

In  fact,  our  Supreme  Court  has  held  that  in  a  prosecution  for  less 
than  a  capital  felony,  the  failure  of  the  judge  to  sign  the  judgment 
or  the  minutes  does  not  affect  the  validity  of  the  judgment.  State 
V.  Dawkins,  262  N.  C.  298.  See  also  State  v.  Atkins, 
242  N.  C.  294;  State  v.  Case,  12  N.  C.  App.  1 1 ;  and  Godlack  v. 
Ross,  259  F.  Supp.  659. 

Therefore,  since  the  clerk  of  court  in  issuing  a  commitment  is  merely 
certifying  a  copy  of  the  judgment  entered  by  the  court,  the  clerk 
in  the  county  of  original  conviction  can  issue  a  formal  commitment 
to  the  North  Carolina  Department  of  Correction  even  though  it  is 
not  possible  for  the  judge  who  revoked  probation  to  sign  the 
commitment.  , 

Robert  Morgan,  Attorney  General 
Edward  L.  Eatman,  Jr., 
Assistant  Attorney  General 
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3  May   1972 
Subject: 
Requested  by: 

Questions: 


Conclusions : 


Motor  Vehicles;  Manufacturer's  License 

Mr.  Gonzalie  Rivers,  Director 

License  &  Theft  Division 

N.  C.  Department  of  Motor  Vehicles 

(1)  Would  any  company  engaged  in  the  business 
of  manufacturing  mobile  home  frames  by  welding 
angle  iron  and  other  materials  together  to  form 
a  basic  frame  for  a  mobile  home  to  which  no 
axle  or  wheels  are  attached  and  which  is 
transported  by  trailer  to  a  mobile  home 
manufacturer  be  required  or  permitted  to  be 
licensed  as  a  motor  vehicle  manufacturer  under 
Article  12,  Chapter  20  of  the  North  Carohna 
General  Statutes? 

(2)  Would  any  company  engaged  in  the  business 
of  manufacturing  mobile  home  frames  by  welding 
angle  iron  and  other  materials  together  to  form 
a  basic  frame  for  a  mobile  home  to  which  is 
attached  axles  without  wheels  and  which  is 
transported  by  trailer  to  a  mobile  home 
manufacturer  be  required  or  permitted  to  be 
licensed  as  a  motor  vehicle  manufacturer  under 
Article  12,  Chapter  20  of  the  North  Carolina 
General  Statutes? 

(3)  Would  any  company  engaged  in  the  business 
of  manufacturing  mobile  home  frames  by  welding 
angle  iron  and  other  materials  together  to  form 
a  basic  frame  for  a  mobile  home  to  which  axles 
and  wheels  are  attached  and  which  is  towed  to 
a  mobile  home  manufacturer  be  required  or 
permitted  to  be  licensed  as  a  motor  vehicle 
manufacturer  under  Article  12,  Chapter  20  of 
the  North  Carolina  General  Statutes? 

(1)    No,    the    company    is    not   engaged   in   the 
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manufacturing  of  motor  vehicles,  only 
components. 

(2)  No,  the  company  is  not  engaged  in  the 
manufacturing  of  motor  vehicles,  only 
components. 

(3)  Yes,  the  company  is  engaged  in  the 
manufacturing  of  motor  vehicles  as  the  vehicle, 
if  pulled  upon  the  highway,  would  be  a  motor 
vehicle  under  the  provisions  of  G.  S.  20-286(10) 
and  subject  to  the  registration  requirements  of 
Chapter  20  of  the  North  Carohna  General 
Statutes. 

G.  S.  20-286(9)  and  G.  S.  20-286(10)  read  as  follows: 

"(9)  'Manufacturer'  means  any  person,  firm  or 
corporation,  resident  or  nonresident  in  this  State,  who 
manufactures  or  assembles  motor  vehicles. 

"(10)  'Motor  vehicle'  means  any  motor  propelled 
vehicle,  trailer  or  semitrailer,  required  to  be  registered 
under  the  laws  of  this  State. 

a.  'New  motor  vehicle'  means  a  motor 
vehicle  which  has  never  been  the  subject 
of  a  sale  other  than  between  new  motor 
vehicle  dealers,  or  between  manufacture 
and  dealer  of  the  same  franchise. 

b.  'Used  motor  vehicle'  means  a  motor 
vehicle  other  than  described  in  paragraph 
(10)a.  above." 

As  to  Conclusion  (3),  when  axles  and  wheels  are  attached  to  the 
basic  frame  of  a  mobile  home  and  then  pulled  upon  the  highway, 
it  becomes  a  trailer  under  the  provisions  of  G.  S.  20-286(10)  and 
becomes  subject  to  the  registration  requirements  of  Chapter  20.  The 
trailer  should  have  an  identifying  number  and  also  a  manufacturer's 
certificate  of  origin  from  which  to  issue  title.  However,  even  though 
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axles  and  wheels  have  been  attached,  if  a  vehicle  is  not  put  to 
highway  use  but  is  transported  to  the  manufacturer  of  mobile  homes 
as  a  component,  it  would  not  be  subject  to  the  registration 
requirements  and,  therefore,  would  not  require  the  affixing  of 
identifying  numbers  or  the  issuance  of  a  manufacturer's  certificate 
of  origin. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


3  May   1972 
Subject: 

Requested  by: 
Question : 


Insurance;  Automobile  Liabihty  Insurance 
PoHcies;  Termination  by  Cancellation; 
Notice  of  Termination  Within  Sixty-Day 
Period  from  Pohcy  Inception;  Effect  of 

Honorable  Edwin  S.  Lanier 
Commissioner  of  Insurance 

Whether,  under  provisions  of 

G.  S.  20-310,  an  insurer,  by  giving  notice 
of  cancellation  within  a  sixty-day  period, 
can  effect  cancellation  after  60  days 
without  complying  fully  with  the 
requirements  of  the  statute? 

Where  a  policy  of  automobile  liability 
insurance  has  been  in  effect  for  60  days, 
it  may  not  be  terminated  by  cancellation 
except  for  the  statutory  reasons  set  forth 
in  G.  S.  20-310,  even  though  the  insurer 
prior  to  the  expiration  of  60  days  has  given 
notice  of  intent  to  cancel. 


The  Commissioner  of  Insurance  has  requested  that  the  Attorney 
General  render  an  opinion  concerning  the  financial  responsibihty 


Conclusion : 
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laws  pertaining  to  the  termination  of  insurance  policies.  Specifically, 
the  Commissioner  desires  to  know  whether  an  insurer,  which  has 
issued  a  policy,  may,  by  giving  notice  within  60  days  of  the  date 
of  issuance  of  said  policy,  cancel  the  policy  after  the  poHcy  has 
been  in  effect  for  more  than  60  days  without  terminating  the  policy 
for  one  of  the  reasons  set  forth  in  G.  S.  20-3 10(d). 

G.  S.  20-3 10(g)  in  pertinent  part  reads  as  follows: 

"(g)  Nothing  in  this  section  shall  apply: 


(3)  To  any  poHcy  of  automobile 
insurance  which  has  been  in  effect  less 
than  60  days,  .   .  .   ." 

This  means  that  for  a  cancellation  to  be  made  after  the  first  60 
days  of  the  policy,  it  must  be  made  in  compHance  with  the  statute 
which  only  allows  cancellation  for  the  reasons  set  forth  therein. 

The  Insurance  Department  has  received  information  of  cancellation 
by  a  carrier  under  the  following  factual  situation: 

On  January  14,  1972,  the  insured  was  issued  a  poHcy  of  automobile 
liability  insurance.  On  March  7,  1972,  he  received  a  notice  of 
cancellation  of  the  policy  with  a  stated  cancellation  date  of 
March  23,  1972.  The  insured  takes  the  position  that  under  the 
statute  the  company  cannot  cancel  his  policy  except  for  the 
statutory  reasons  stated  therein.  The  insurance  carrier  on  the  other 
hand  takes  the  position  that  so  long  as  it  gives  notice  of  cancellation 
within  the  sixty-day  period,  it  may  thereafter  cancel  without 
complying  with  the  provisions  of  G.  S.  20-3 10(d). 

After  having  studied  the  statute  in  the  light  of  its  history,  and  the 
intent  of  the  General  Assembly,  this  Office  reaches  the  conclusion 
that  an  insurer  must  actually  terminate  by  cancellation  a  policy 
within  60  days  of  its  effective  date  in  order  to  escape  compliance 
with  the  provisions  of  subsection  (d). 

The   fact   that   the   insurance   carrier  is  required  by  the  standard 
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automobile  liability  policy  form  approved  by  the  Commissioner  to 
give  the  insured  15  days'  notice  before  a  cancellation  can  be  effected 
does  not  alleviate  the  statutory  requirements  that  must  be  met 
before  a  policy  that  has  been  in  effect  more  than  60  days  may 
be  cancelled. 

Notice  that  the  policy  v^ill  be  cancelled  effective  a  certain  date  is 
in  no  way  a  cancellation  at  the  time  of  giving  such  notice.  It  is 
clear  that  the  pohcy  will  remain  in  effect  for  15  days  after  such 
notice  has  been  given.  Here,  with  the  addition  of  the  fifteen-day 
notice,  the  poHcy  has  remained  "in  effect"  from  inception  to  actual 
date  of  cancellation  for  more  than  60  days.  Therefore,  the  insurer 
is  bound  by  the  provisions  of  subsection  (d)  and  must  comply 
therewith  to  effectively  cancel  the  policy.  The  fact  that  the  company 
would  like  to  cancel  the  policy  at  the  time  it  makes  the  decision 
to  cancel  does  not  affect  the  date  that  the  pohcy  is  cancelled  in 
the  legal  sense.  The  wording  of  the  pohcy  itself  states  that  the  policy 
cannot  be  cancelled  until  the  insured  is  given  at  least  15  days'  notice 
thereof.  Hence,  the  pohcy  remains  in  legal  existence  until  this  period 
has  elapsed  regardless  of  what  effect  the  insurance  company  gives 
this  issuance  of  the  requisite  notice. 

In  the  factual  situation  which  has  been  posed  to  the  Department, 
the  insurer  has  failed  to  comply  with  the  statute  and  has  failed 
to  effect  a  cancellation  in  accordance  with  the  plain  requirements 
of  G.  S.  20-310. 

Robert  Morgan,  Attorney  General 
Benjamin  H.  Baxter,  Jr., 
Associate  Attorney 


3  May   1972 

Subject:  Criminal      Law      &     Procedure;     Mental 

Incompetents;  Acquittal  Upon  Grounds  of 

_- Mental     Illness;    Commitment     to     State 

Hospital 
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Requested  by:  Bob  Rollins,  M.D. 

Superintendent 
Dorothea  Dix  Hospital 

Question:  Is  it  mandatory  that  all  persons  charged 

with  and  acquitted  of  certain  serious  crimes 
upon  the  grounds  of  mental  illness  be 
committed  to  a  State  hospital? 

Conclusion:  Commitment    is    mandatory    only    if   the 

judge  at  the  time  of  inquisition  finds  that 

the  mental  condition  of  such  person  is  such 

as  to  render  him  dangerous  to  himself  or 

'  .    ■'  other  persons,  and  that  his  confinement  for 

'  care,  treatment  and  security  demands  it. 

G.  S.  122-84  provides  procedure  for  the  commitment  to  the  State 
mental  hospitals  of  persons  accused  of  murder,  attempted  murder, 
rape,  assault  with  intent  to  commit  rape,  highway  robbery,  train 
wrecking,  arson,  or  other  crime.  This  statute  provides  procedure  for 
an  inquisition  to  be  held  by  the  judge  after  a  person  is  acquitted 
of  crime  importing  serious  menace  to  others.  See  State  v.  Lewis, 
11  N.  C.  App.  226.  Under  G.  S.  122-84,  when  a  person  accused 
of  the  crimes  specified  therein  has  been  acquitted  upon  the  grounds 
of  mental  illness,  the  judge  proceeds  upon  due  notice  to  make  an 
inquisition  in  regard  to  the  mental  condition  of  such  person.  If  the 
judge  finds  that  the  mental  condition  is  such  as  to  render  the  person 
dangerous  to  himself  or  others  and  that  his  confinement  for  care, 
treatment  and  security  so  demands,  he  shall  commit  such  person 
to  a  State  hospital  where  such  person  shall  be  kept  until  restored 
to  his  right  mind.  Thus,  whether  a  person  acquitted  of  a  high  degree 
of  crime  is  committed  to  a  State  mental  hospital  is  governed  by 
the  facts  found  by  the  judge  at  the  inquisition.  Therefore, 
commitment  is  mandatory  only  if  the  judge  at  the  time  of  inquisition 
finds  the  mental  condition  of  such  person  to  be  such  as  to  render 
him  dangerous  to  himself  or  others,  and  that  his  confinement  for 
care,  treatment  and  security  so  demands. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 
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8  May   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Mental  Health;  Judicial  Hospitalization; 
Temporary  Detention  of  Inebriate  or  Mentally  111 
Person;  Authority  to  Administer  Oath  to 
Affidavit  of  Facts  and  to  Order  Detention 

Honorable  Francis  C.  Glover 
Clerk  of  Superior  Court 
Rowan  County 

In  the  absence  of  the  clerk  of  the  superior  court, 
is  a  magistrate  authorized  to  administer  the  oath 
for  the  affidavit  to  procure  examination  of  a 
mentally  ill  or  inebriate  person  and  to  sign  the 
order  for  detention  of  that  person? 

A  magistrate  is  not  authorized  under  any 
circumstances  to  administer  the  oath  for  the 
affidavit  to  procure  examination  of  a  mentally 
ill  or  inebriate  person  or  to  sign  the  order  for 
the  detention  of  that  person. 


G,  S.  122-60  and  G.  S.  122-61,  in  the  composite,  provide  a 
method  by  which,  upon  affidavit  of  "some  reliable  person  having 
knowledge  of  the  facts,"  an  individual  alleged  to  be  mentally  ill 
or  inebriate  may  be  taken  into  custody  and  detained  in  his  own 
home,  in  a  private  or  general  hospital,  or  in  another  approved 
facility.  In  specifying  the  ground  rule  for  this  type  of  emergency 
action,  G.  S.  122-60  unquaUfiedly  provides  that  the  person 
furnishing  the  vital  information  "shall  make  before  the  clerk  of  the 
superior  court.  .  .and  file  in  writing.  .  .an  affidavit  that  the  alleged 
mentally  ill  person  or  alleged  inebriate  is  in  need  of  observation 
or  admission  in  a  hospital  for  the  mentally  ill  or  inebriate,  together 
with  a  request  that  an  examination  of  the  proposed  patient  be 
made. "  This  section  of  the  General  Statutes  contains  the  additional 
authorization  that  the  affidavit  may  be  sworn  to  before  the  clerk 
of  the  superior  court  or  the  deputy  clerk  of  the  court.  After  these 
preUminary  matters  have  been  properly  taken  care  of,  G.  S.  122-61 
then  authorizes  suitable  detention  of  the  individual  ".  .  .upon  an 
order  of  the  clerk  of  the  court." 
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Close  reading  of  the  quoted  portions  of  these  two  sections  of  the 
General  Statutes  makes  it  readily  apparent  that  there  has  been  a 
specific  vesting  of  authority  to  perform  the  actions  authorized  by 
G.  S.  122-60  and  G.  S.  122-61  but  that  a  magistrate  is  not 
included  in  the  personnel  vested  with  this  authority. 

Of  course,  it  must  be  recognized  that,  in  the  interest  of  efficient 
administration  of  the  courts,  magistrates  are  authorized  to  administer 
oaths  in  certain  situations  see  (G.  S.  7A-292),  that  they  are  officers  j 
of   the    district    courts    (see   G.  S.  7A-170),   and   that   they   have  i 
jurisdiction  over  certain  minor  criminal  cases  (see  G.  S.  7A-273). 
Nevertheless,  in  view  of  the  specificity  of  the  two  sections  of  the 
General  Statutes  as  to  who  is  authorized  to  perform  these  functions 
and  the  effect  the  emergency  action  contemplated  by  G.  S.   122-60 
and  G.  S.   122-61  have  on  the  personal  liberty  and  welfare  of  the  ; 
individual  concerned,  any  delegation  of  authority  to  a  magistrate  i 
to  act  in  lieu  of  the  clerk  of  the  superior  court  would  clearly  be 
unauthorized  and  unwarranted. 

Robert  Morgan,  Attorney  General 
^  William  F.  O'Connell, 

Assistant  Attorney  General 


8  May   1972 
Subject: 


Courts;  District  Courts;  Criminal  Law; 
Misdemeanors;  Judgments;  Waiver; 
Constitutional  Law 


Requested  by: 


Honorable  John  S.  Gardner 

District  Judge 

16th  Judicial  District 


Questions: 


(1)  A  case  is  pending  in  District  Court 
where  the  defendant  is  charged  with  driving 
while  hcense  revoked  because  he  was 
apprehended  driving  at  a  time  when  his 
limited  permit  to  drive  did  not  allow  him 
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,:  to  drive.  The  defendant,  on  the  day  he  was 

apprehended,  had  entered  a  plea  of  guilty 
in    District    Court    to    driving   under   the 
influence,  and  the  trial  judge  gave  him  the 
' ..  limited  permit  that  day.  The  defendant  at 

that  time  surrendered  his  North  Carohna 
license  and  signed  the  statement  at  the 
bottom  of  DL  47.1.  Three  days  later  after 
the  officer  had  apprehended  him  for 
driving  after  hcense  revoked,  the  defendant 
gave  notice  of  appeal  to  the  Superior  Court 
for  his  conviction  of  driving  under  the 
influence.  Would  the  defendant  be  guilty 
of  driving  v/hile  license  is  revoked  in  this 
case? 

(2)  Does  the  State  of  North  Carolina  have 
a  reciprocal  agreement  with  the  State  of 
South  Carohna  so  that  a  current  South 
Carohna  inspection  sticker  attached  to  a 
car  at  the  time  of  purchase  will  relieve  the 
purchaser  from  having  his  car  inspected  in 
North  Carohna? 

Conclusions:  (1)  The  defendant  should  be  tried  in  the 

District  Court  on  the  charge  of  driving  after 
hcense  revoked.  The  defendant,  having 
complied  with  the  terms  of  the  suspended 
judgment  by  paying  fine  and  costs, 
surrendering  his  motor  vehicle  operator's 
hcense,  and  accepting  a  hmited  driving 
permit  granted  pursuant  to  the  provisions 
of  G.  S.  20-1 79(b),  has  waived  his 
statutory  right  of  appeal  to  the  Superior 
Court. 

(2)  No.  North  Carohna  has  entered  into  no 
reciprocal  agreements  as  to  automobile 
inspection  requirements.  However,  a  North 
Carolina  resident  who  purchases  a  vehicle 
outside  of  the   State  has  ten  days  upon 
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reentry    to    have    such   vehicle  inspected. 
(G.  S.  20-1 83.2(b)(3)). 

As  to  Conclusion  No.  1 ,  the  defendant  entered  a  plea  of  guilty  in 
the  District  Court  and  fully  complied  with  the  judgment  of  the  Court 
and  received  a  limited  driving  permit  agreeing  to  the  restrictions 
thereon.  After  being  apprehended  while  in  violation  of  the 
restrictions  of  his  limited  driving  permit  and  charged  with  driving 
after  license  revoked  pursuant  to  the  provisions  of 
G.  S.  20-1 79(b)(4),  the  defendant  appealed  to  the  Superior  Court 
in  an  attempt  to  defeat  the  charge  of  driving  after  Ucense  revoked 
and  the  resulting  loss  of  his  driving  privilege.  The  notice  of  appeal 
to  the  Superior  Court  was  given  within  ten  days  after  his  conviction 
in  District  Court. 

Though  defendant's  notice  of  appeal  was  given  within  the  ten-day 
statutory  period,  we  are  of  the  opinion  that  defendant  had  waived 
his  statutory  right  of  appeal.  In  State  v.  Cooke,  268  N.  C.  201, 
in  which  case  the  defendant  had  complied  with  the  judgment  of 
the  lower  court.  Justice  Branch,  speaking  for  the  court,  said:  (p. 202) 

"Branch,  J.  'No  person  shall  be  convicted  of  any  crime 
but  by  the  unanimous  verdict  of  a  jury  of  good  and 
lawful  persons  in  open  court.  The  Legislature  may, 
however,  provide  other  means  of  trial,  for  petty 
misdemeanors,  with  right  of  appeal.'  Article  1, 
Section   13,  North  Carolina  Constitution. 

"Neither  appellant  nor  appellee  controverts  the  fact 
that  right  of  jury  trial  is  granted  by  Article  I, 
Section  13  of  the  North  Carolina  Constitution.  Nor 
is  it  controverted  that  the  defendant  filed  a  notice  of 
appeal  within  the  time  allowed  by  statutes  controlHng 
the  Recorder's  Court  of  Bertie  County. 

"The  question  squarely  presented  is:  Did  the 
defendant  waive  his  right  of  appeal? 

->  '"In  S.  V.  Harts  field,  188  N.  C,  p.  360,  it  is  said: 
"It  is  the  general  rule,  subject  to  certain  exceptions, 
that    a    defendant    may    waive    the    benefit    of    a 
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constitutional  as  well  as  a  statutory  provision. 
Sedgewick  Stat,  and  Const.  Law,  p.  111.  And  this  may 
be  done  by  express  consent,  by  failure  to  assert  it  in 
apt  time,  or  by  conduct  inconsistent  with  a  purpose 
to  insist  upon  it.  S.  v.  Mitchell,  119  N.  C.  784."  S. 
V.  Berry,   190  N.  C.  363. 

'"In  S.  V.  Everitt,  164  N.  C.  399,  this  Court  said: 
"Where  a  defendant  submits  or  is  convicted  of  a 
criminal  offense  and  is  present  when  the  judge,  in  the 
exercise  of  his  reasonable  discretion,  suspends 
judgment  upon  certain  terms,  and  does  not  object 
thereto,  he  is  deemed  to  have  acquiesced  therein,  and 
may  not  subsequently  be  heard  to  complain  thereof; 
and  in  proper  instances  it  will  be  presumed  that  the 
court  exercised  such  discretion."  S.  v.  Tripp, 
168  N.  C.  153;  5.  v.  Hardin,  183  N.  C.  p.  815.' 5'. 
V.  Lakey,   191   N.  C.  571,   132  S.  E.  570. 

"In    the   case   of  State   v.    Canady,   246  N.  C.  613, 

99  S.  E.  2d  776,  our  Court  held  that  where 
suspended  sentence  is  entered  and  defendant  does  not 
except  or  give  notice  of  appeal  during  the  term,  but 
complies  with  certain  of  the  terms  of  suspension,  he 
waives  his  right  to  appeal  and  may  not  thereafter 
appeal,  even  though  written  notice  of  appeal  is  served 
within  ten  days  from  the  adjournment  of  the  term. 

"In  the   case   of  State  v.  Hairston,  247  N.  C.  395, 

100  S.  E.  2d  847,  our  Court  stated,  per  cwnam,  that 
where  defendant  evidences  his  consent  to  a  suspended 
sentence  by  making  payments  in  the  court  in 
accordance  with  the  terms  of  the  suspension,  he  waives 
his  right  of  appeal. 

"In  the  instant  case  the  defendant  comphed  with  the 
judgment  of  the  Recorder's  Court  by  making  two 
payments  according  to  the  terms  of  the  judgment 
entered,  by  paying  the  costs  of  court,  and  by  executing 
a  compliance  bond  pursuant  to  the  terms  of  the 
judgment.  He  was  represented  by  counsel. 
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"By  his  actions  the  defendant  is  deemed  to  have 
knowingly  and  intelHgently  waived  his  statutory  right 
of  appeal  to  the  Superior  Court." 

Robert  Morgan,  Attorney  General 
WilHam  W.  Melvin, 
Assistant  Attorney  General 


8  May  1972 
Subject: 


Requested  by: 


Question: 


Conclusion : 


Motor  Vehicles;  School  Buses;  Mechanical 
Stop  Arm  Requirements  at  Railroad 
Crossings 

Mr.  G.  Patrick  Hunter,  Jr. 
Charlotte  PoHce  Attorney 

Are  school  bus  operators  required  to 
display  mechanical  stop  arms  when  putting 
out  monitors  to  check  for  trains  at  railroad 
crossings? 

Yes.  The  bus  would  be  discharging  and 
receiving  a  passenger.   , 


If  the  view  is  obstructed  at  a  railroad  crossing,  the  operator  of  a 
school  bus  must  stop  the  bus  not  closer  than  10  feet  from  such 
crossing  and  send  out  a  monitor  to  check  the  tracks  in  both 
directions  (mechanical  stop  arm  must  be  extended,  "Handbook  for 
School  Bus  Drivers").  If  the  track  is  clear,  the  driver  then  shifts 
into  a  lower  gear,  proceeds  across  the  tracks  without  changing  gears 
until  clear  of  the  tracks,  stops  and  picks  up  the  monitor.  If  a  monitor 
is  used  to  check  for  trains,  the  school  bus  is  clearly  discharging 
and  receiving  a  passenger,  and  we  cannot  take  issue  with  the 
requirement  that  the  mechanical  stop  arm  be  extended,  such  being 
a  safety  device. 
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It  is  worthy  of  note  that  G.  S.  20-143. 1(b)(2)  does  not  require 
the  driver  of  a  vehicle  (school  bus)  to  stop  at  a  railroad  crossing 
when  a  police  officer  or  flagman  directs  traffic  to  proceed. 

Robert  Morgan,  Attorney  General 
William  W.  Melvin, 
Assistant  Attorney  General 


8  May   1972 
Subject: 

Requested  by: 

Question: 


Criminal  Law  &  Procedure; 
Abortions;  Sufficiency  of  Consent  of 
County  Director  of  Social  Services 

Mr.  Clifton  Craig 

Commissioner 

Department  of  Social  Services 

Is  the  permission  of  the  county 
director  of  social  services  sufficient 
to  authorize  an  abortion  of  a  minor 
child  who  is  in  the  custody  of  the 
county  department  of  social  services, 
absent  consent  to  the  operation  by 
the  child? 


Conclusion:  If  the  other  pertinent  conditions  are 

met,  the  permission  of  the  county 
director  of  social  services  is  sufficient 
to  authorize  an  abortion  of  a  minor 
child  who  is  in  the  custody  of  the 
county  department  of  social  services 
despite  the  absence  of  consent  to  the 
operation  by  the  child. 

In  specifying  conditions  under  which  the  performing  of  an  abortion 
is  lawful  in  North  Carohna,  G.  S.  14-45.1  provides,  inter  alia,  as 
follows: 
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"Only  after  the  said  woman  has  given  her  written 
consent  for  said  abortion  to  be  performed,  and  if  the 
said  woman  shall  be  a  minor  or  incompetent  as 
adjudicated  by  any  court  of  competent  jurisdiction 
then  only  after  permission  is  given  in  writing  by  the 
parents,  or  if  married,  her  husband,  guardian  or  person 
or  persons  standing  in  loco  parentis  to  said  minor  or 
incompetent.  ..." 

In  a  prior  opinion  of  the  Attorney  General  of  North  Carohna,  this 
provision  was  held,  in  effect,  to  remove  the  need  for  consent  to 
this  type  of  operation  by  a  minor  feme  sole,  so  long  as  consent 
to  the  operation  is  given  by  her  parents.  See  opinion  of  Attorney 
General  to  Mr.  Clifton  Craig,  41   N.C.A.G.  709. 

It  is,  of  course,  assumed  that  the  situation  described  in  the  question 
is  one  wherein  the  parental  rights  have  been  terminated  by  court 
order.  Such  being  the  case,  the  following  language  contained  in 
G.  S.  7A-288  is  relevant: 

"In  such  cases,  the  court  shall  place  the  child  by 
written  order  in  the  custody  of  the  county  department 
of  social  services  or  a  Ucensed  child-placing  agency, 
and  such  custodian  shall  have  the  right  to  make  such 
placement  plans  for  the  child  as  it  finds  to  be  in  his 
best  interest.  Such  county  department  of  social 
services  or  licensed  child-placing  agency  shall  further 
have  the  authority  to  consent  to  the  adoption  of  the 
child,  to  its  marriage,  to  its  enlistment  in  the  armed 
forces  of  the  United  States,  and  to  surgical  and  other 
medical  treatment  of  the  child.  "  {Emphasis  added.) 

The  language  used  here  permits  no  doubt  as  to  the  intent  of  the 
legislature  with  regard  to  the  role  of  the  county  director  of  social 
services  when  he  is  functioning  as  the  custodian  of  a  minor  child. 

The  language  of  7A-288,  considered  together  with  the  provision  of 
G.  S,  14-45.1  relative  to  "persons  standing  in  loco  parentis  to  said 
minor"  and  the  conclusion  reached  in  the  opinion  of  the  Attorney 
General  previously  cited,  compels  the  affirmative  conclusion  arrived 
at  in  the  current  opinion. 
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As  was  the  case  in  the  prior  opinion  of  this  office,  an  additional 
cautionary  word  is  in  order.  That  is,  it  must  be  remembered  that 
the  consent  of  the  county  director  of  social  services  is  only  one 
of  the  several  conditions  which  must  be  met  before  the  abortion 
would  be  lawful. 

Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


8  May   1972 
Subject : 

Requested  by: 
Question : 


Insurance:  Group  Accident  and  Health 
Insurance  Pohcies;  Payment  of  Benefits 
Directly  to  Employer  By  Insurance 
Company 

Honorable  Edwin  S.   Lanier 
Commissioner  of  Insurance 

Whether  payment  of  benefits  under  a  group 
accident  and  health  pohcy  directly  to  the 
employer  by  the  insurer  is  prohibited  by 
G.  S.  58-254.4(e)? 


Conclusion:  The   payment   of  benefits  under  a  group 

accident  and  health  insurance  policy  by  the 
insurer  directly  to  the  employer  is  strictly 
prohibited  by  G.  S.  58-254.4(e). 

The  Commissioner  of  Insurance  has  requested  that  the  Attorney 
General  render  an  opinion  concerning  the  meaning  of 
G.  S.  58-254. 4(e)  as  it  relates  to  payments  of  benefits  to  an 
employer  by  an  insurance  company  of  benefits  due  an  employee 
under  a  poUcy  of  group  accident  and  health  insurance. 

The  relevant  portion  of  G.  S.  58-254.4(e)  reads  as  follows: 
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"(e)  The  benefits  payable  under  any  policy  or  contract 
of  group  accident,  group  health  and  group  accident 
and  health  insurance  shall  be  payable  to  the 
employees,  or  agents,  or  to  some  beneficiary  or 
beneficiaries  designated  by  the  employee  or  agent, 
other  than  the  employer  or  principal,  .  .  .  ." 
{Emphasis  added.) 

Specifically  the  factual  situation  described  by  the  Commissioner  is 
as  follows: 

The  Private  Patient  Service  of  North  Carolina  Memorial  Hospital  has 
purchased  a  group  salary  continuance  plan  issued  by  Continental 
Casualty  Company  covering  members  of  its  staff.  Under  the 
arrangements  made  between  the  Private  Patient  Service,  hereinafter 
"hospital",  and  Continental  Casualty  Company,  hereinafter 
"insurance  company",  covered  employees  "going  on  claim"  assign 
their  benefits  to  the  hospital.  Monthly  claim  drafts  are  thereby  sent 
directly  to  the  hospital  payable  to  the  hospital  and  are  deposited 
into  a  special  trust  account  estabHshed  for  the  entire  medical  staff. 
Each  insured  is  thereafter  issued  drafts  by  the  hospital  in  the  exact 
amount  of  the  draft  issued  by  the  insurance  company  in  the  insured's 
behalf.  The  purpose  of  this  arrangement  seems  to  be  to  provide 
regular  payments  for  the  employees  during  the  period  of  disability. 

The  provisions  of  G.  S.  58-254.4  taken  literally  clearly  prohibit  this 
type  of  arrangement.  Obviously  the  statute  was  passed  to  prevent 
an  employer  from  purchasing  a  policy  of  group  accident  and  health 
insurance  covering  his  employees  without  their  knowledge  and 
thereafter  wrongfully  collecting  any  benefit  payments  for  his  own 
use  as  well  as  to  prevent  an  employer  from  converting  to  his  own 
use  benefit  payments  received  by  him  that  are  due  his  employees. 
Although  the  possibility  of  the  preceding  occurring  in  the  factual 
situation  presented  by  the  Commissioner  is  remote,  this  Office 
cannot  properly  disregard  the  clear  mandate  of  the  law  merely 
because  it  is  unlikely  that  the  wrong  the  General  Assembly  sought 
to  prohibit  is  not  likely  to  occur. 

In  addition,  even  if  the  employer  does  not  receive  the  economic 
value  of  the  benefit  payments,  it  does  not  follow  that  the  statute 
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is  not  violated  as  suggested  by  the  insurance  company.  This  is 
because  to  prevent  the  wrong  at  which  the  statute  is  aimed,  i.e., 
receiving  the  economic  benefit  of  such  payments,  the  General 
Assembly  chose  a  method  of  enforcement  that  never  allows  an 
employer  to  receive  benefit  payments.  To  sustain  the  company's 
position  here  would  in  effect  deprive  the  statute  of  its  teeth  as  well 
as  result  in  the  discriminatory  enforcement  of  the  law. 

Therefore,  we  conclude  that  the  provisions  of  G.  S.  58-254.4 
regarding  payment  of  benefits  under  a  group  accident  and  health 
insurance  pohcy  are  violated  where  payment  of  benefits  by  the 
insurance  company  is  made  directly  to  the  employer.  However,  this 
does  not  mean  that  each  employee  upon  receiving  a  draft  from  the 
insurer  could  not  immediately  endorse  the  draft  over  to  his 
employer. 

Robert  Morgan,  Attorney  General 
Benjamin  H.  Baxter,  Jr., 
Associate  Attorney 


10  May   1972 
Subject: 

Requested  by: 
Question: 


Taxation;  Income  Tax;  Exemptions; 
Dependents;  Court  Order  Assigning 
Exemptions;  G.  S.   105-149 

Representative  Marcus  Short 

May  a  court,  by  means  of  an  order  for  the 
support  of  minor  children  entered  in  a 
proceeding  to  which  the  State  was  not  a 
party,  assign  the  dependency  exemption  to 
one  spouse  or  the  other,  for  income  tax 
purposes,  without  regard  to  which  of  the 
two  furnished  more  than  one-half  the 
support,  and  thereby  bind  the  State  to  it? 


Conclusion: 


No. 
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A  court,  as  part  of  an  order  providing  for  custody  and  support  of 
minor  children,  provided  that  "the  Plaintiff  (wife)  shall  claim  all 
of  the  cliildren  as  her  dependents."  G.  S.  105-149  provides  an 
exemption  for  income  tax  purposes  to  a  taxpayer  who  provides  over 
half  of  the  support  for  his  or  her  child  under  19  years  of  age. 
Pursuant  to  the  court  order,  the  wife  claimed  the  children.  Pursuant 
to  G.  S.  105-149,  the  husband  did  likewise.  Obviously,  the  law 
makes  no  provision  for  both  to  claim  them. 

Since  31  December  1966,  I.R.C.  §  152(e)  has  permitted  a  spouse 
having  custody  to  claim  the  dependency  exemption  in  a  variety  of 
situations.  Before  that  time,  however,  the  determination  rested  solely 
upon  which  spouse  furnished  more  than  one-half  of  the  dependents' 
support,  which  is  the  situation  that  presently  prevails  in  North 
Carolina.  Before  1  January  1967,  numerous  federal  taxpayers  made 
similar  contentions  where  divorce  or  support  decrees  assigned 
dependency  exemptions  to  one  spouse  or  the  other,  and  it  seems 
to  have  been  universally  held  that  the  Commissioner  of  Internal 
Revenue  was  not  bound  by  such  a  decree. 

See  Charles  S.  Clary,  H  70,222  P-H  Memo  TC;  Robert  T.  Johnson, 
f    62,003  P-H  Memo  TC;  Delbert  D.  Bruner,  39  TC  534. 

See  also  Muriel  Dodge  Neeman,  13  TC  397,  affd.  200  F.  2d  560 
(C.A.  2,   1952),  cert.  den.  345   U.  S.  956  (1956). 

Similarly,  it  seems  here  that  where  the  tax  statute  clearly  makes 
the  exemption  depend  upon  furnishing  a  majority  of  the  support, 
and  particularly  where  neither  the  Commissioner  of  Revenue  nor 
the  State  were  parties  and  hence  had  no  opportunity  to  be  heard 
or  to  appeal,  the  decree  is  not  binding  on  the  Commissioner,  who 
is  bound  only  to  apply  the  law  as  the  General  Assembly  has  enacted 
it. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 
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10  May   1972 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Criminal  Law  &  Procedure;  Youthful 
Offender;  Revocation  of  Parole; 
Consequences 

Mr.  George  W.  Randall 

Secretary 

Department   of  Social  Rehabilitation  and 

Control 

May  a  committed  youthful  offender  on 
conditional  release,  who  then  commits 
another  crime  and  receives  an  additional 
sentence,  be  required  by  the  North 
Carolina  Board  of  Paroles,  upon  revocation 
of  his  conditional  release,  to  serve  the 
remaining  portion  of  his  original  sentence 
upon  the  expiration  of  the  new  sentence? 

A  committed  youthful  offender  on 
conditional  release,  who  then  commits 
another  crime  and  receives  an  additional 
sentence,  may  not  be  required  by  the 
North  Carolina  Board  of  Paroles,  upon 
revocation  of  his  conditional  release,  to 
serve  the  remaining  portion  of  his  original 
sentence  upon  the  expiration  of  the  new 
sentence. 


Under  G.  S.  148-49. 8(a),  the  North  Carolina  Board  of  Paroles  may, 
under  the  conditions  prescribed  therein,  release  conditionally  under 
supervision  a  committed  youthful  offender.  The  Board  of  Paroles 
is  given  authority,  under  G.  S.  148-49. 8(c),  to  revoke  or  modify 
any  of  its  orders  respecting  a  committed  youthful  offender,  which 
would  include  revocation  of  a  conditional  release,  except  an  order 
of  unconditional  discharge.  See  G.  S.  148-49. 9(b),  which  also 
provides  that  the  Board  of  Paroles  may  in  its  discretion  revoke  an 
order  of  conditional  release.  There  is  no  grant  of  authority  that 
would  allow  the  Board  of  Paroles  to  order  that  the  remaining  portion 
of  the  committed  youthful  offender's  sentence,  after  revocation  of 


the  conditional  release,  be  served  upon  the  expiration  of  any  new 
sentence  that  he  received  while  on  conditional  release. 

Under  G.  S.  148-62,  the  Board  of  Paroles  has  the  discretion,  when 
a  parolee  on  parole  commits  a  new  crime  and  has  his  parole  revoked, 
to  require  the  parolee  "to  serve  the  remainder  of  the  first  or  original 
sentence  upon  which  his  parole  was  granted,  after  the  completion 
or  termination  of  the  sentence  for  said  new  or  fresh  crime." 
However,  this  section  refers  only  to  a  "parolee"  or  "parole,"  not 
a  committed  youthful  offender  conditionally  released  under 
supervision. 

Where  the  language  of  a  statute  is  clear  and  unambiguous,  there 
is  no  power  to  interpolate  or  superimpose  provisions  not  contained 
therein.  North  Carolina  Board  of  Architecture  vs.  Lee, 
264  N.  C.  602,  142  S.  E.  2d  643.  The  scope  of  a  statute  may 
not  be  extended  by  impHcation  beyond  the  meaning  of  its  language 
so  as  to  include  those  not  within  its  terms.  State  vs.  Spencer, 
276  N.  C.  535,  173  S.  E.  2d  765;  State  vs.  Whitehurst, 
212  N.  C.  300,   193  S.  E.  657. 

Therefore,  since  the  Board  of  Paroles  has  not  been  provided  such 
statutory  powers,  it  would  be  without  authority  to  require  a 
committed  youthful  offender,  upon  revocation  of  his  conditional 
release,  to  serve  the  remaining  portion  of  his  original  sentence  after 
the  expiration  of  any  new  sentence  received. 

Robert  Morgan,  Attorney  General 
Edward  L.  Eatman,  Jr., 
Assistant  Attorney  General 


10  May  1972        .,.       - 

Subject:  Taxation;  Ad  Valorem;  Personal  Property; 

Inventory;  G.  S.    105-317.1 

Requested  by:  Mr.  Thomas  S.  Johnston 

Ashe  County  Attorney 
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Questions:         .  (1)  Is  a  county  taxing  authority  bound  by 

the  inventory  value  shown  by  a  merchant 
on  his  income  tax  return  in  determining 
fair  market  value  for  ad  valorem  tax 
purposes? 

(2)  May  a  county  taxing  authority  reduce 
all  inventory  value  shown  on  income  tax 
returns  of  merchants  by  a  fixed  percentage 
to  arrive  at  fair  market  value  for  ad  valorem 
tax  purposes? 

Conclusions:  (1)  No;  but  inventory  values  shown   on 

income  tax  returns  are  strong  evidence  of 
fair  market  value  and  should  not  be 
reduced  upon  weak  evidence  to  the 
contrary. 

(2)  No,  unless  to  do  so  would  in  every  case 
produce  fair  market  value. 

Inquiry  has  been  made  as  to  whether  a  county  taxing  authority 
is  bound  to  use  the  inventory  valuation  shown  on  a  merchant's 
income  tax  return,  or  whether  such  value  may  be  departed  from 
if  the  departure  reflects  true  market  value. 

G.  S.  105-283  requires  that  all  property,  real  and  personal,  be 
valued  at  its  true  value  in  money  ("market  value").  G.  S.  105-317.1, 
entitled  "Appraisal  of  personal  property;  elements  to  be  considered", 
states  in  part: 

"(b)  In  determining  the  true  value  of  inventories  and 
other  goods  and  materials  held  and  used  in  connection 
with  the  mercantile,  manufacturing,  producing, 
processing  or  other  business  enterprise  of  any 
taxpayer,  the  persons  making  the  appraisal  shall 
consider  the  valuation  of  such  property  as  reflected 
by  the  taxpayer's  records  and  as  reported  by  the 
taxpayer  to  the  North  Carohna  Department  of 
Revenue  and  to  the  Internal  Revenue  Service  for 
income  tax  purposes,  taking  into  account  the  accuracy 
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of  the  taxpayer's  records,  the  taxpayer's  method  of 
accounting,  and  the  level  of  trade  at  which  the 
taxpayer  does  business." 

These  statutes,  read  together,  establish  that  the  goal  of  the  appraisal 
process  is  to  determine  fair  market  value,  and  that  in  so  doing, 
consideration  must  be  given  to  what  the  merchant  taxpayer  has 
asserted,  for  income  tax  purposes,  to  be  the  value  of  his  inventory. 
However,  G.  S.  105-317.1  makes  it  clear  that  while  inventory  values 
for  income  tax  purposes  are  to  be  considered,  they  do  not  absolutely 
fix  ad  valorem  tax  values  and  may  be  departed  from  if  the  result 
reflects  "true  value  in  money."  Therefore,  if  there  is  evidence  strong 
enough  to  overcome  that  produced  by  the  taxpayer's  own  asserted 
inventory  values  for  income  tax  purposes,  the  county  taxing 
authority  is  not  bound  by  the  values  shown  on  the  income  tax 
return. 

Since  "true  value  in  money"  is  the  goal  required  by  the  Machinery 
Act  to  be  sought  by  an  appraiser,  that  goal  is  not  attained  by  taking 
inventory  value  shown  on  income  tax  returns  and  reducing  them 
by  some  standard  arbitrary  percentage  unless  the  value  produced 
thereby  is  in  all  cases  "true  value  in  money",  a  doubtful  premise 
at  best.  G.  S.   105-283. 

Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


10  May   1972 
Subject: 


Environmental  Policy  Act  of  1971;  Impact 
Statement  for  State  Agency  Advisory 
Services 


Requested  by: 


Dr.  Arthur  W.  Cooper 

Assistant        Secretary        for        Resource 

Management 

Department    of    Natural    and    Economic 

Resources 
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Question:  •  Do  the  advisory  services  of  a  State  agency 

require  an  environmental  impact  statement 
-    '         under   the   North  CaroHna  Environmental 
Policy  Act  of  1971? 

Conclusion:  "Advisory     Services"     is    defined    as    an 

activity  where  a  State  agency  solicits, 
recommends,  advises,  reviews  or  approves 
plans  or  projects  of  private  individuals  or 
corporations  but  is  not  directly  involved  in 
the  execution  of  the  project  itself  through 
State   funds  or  personnel. 

Since  the  State,  in  rendering  advisory 
services,  is  not  directly  involved  in  the 
execution  of  a  project,  the  salaries  and 
expenses  paid  State  employees  for  advisory 
activities  are  not  expenditures  of  public 
moneys  within  the  meaning  of  the  North 
Carolina  Environmental  Policy  Act  of 
1971;  and  therefore  no  environmental 
impact  statement  is  required. 

The  inquiry  asks  whether  the  salaries  and  expenses  paid  State 
employees  for  carrying  out  the  advisory  services  of  their  agencies 
are  "expenditures  of  pubhc  moneys"  so  that  such  advisory  activity 
requires  an  environmental  impact  statement  pursuant  to  the  North 
Carolina  Environmental  Policy  Act  of  1971.  Two  examples  given 
in  the  inquiry  are:  (1)  advice  by  the  North  Carohna  Forest  Service 
regarding  forest  management  practices;  and  (2)  activities  of  the 
Commerce  and  Industry  Division  of  the  Department  of  Conservation 
and  Development  in  attempting  to  induce  new  industry  to  locate 
in  North  Carolina. 

"Advisory  Services"  may  be  defined  as  those  activities  where  a  State 
agency  solicits,  recommends,  advises,  reviews  or  approves  plans  or 
projects  of  private  individuals  or  private  corporations  but  is  not 
directly  involved  in  the  execution  of  the  project  itself  through  the 
use  of  State  funds  or  personnel. 
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The  North  Carohna  Environmental  Policy  Act  of  1971  (Article  1, 
Chapter  1 13A  of  the  General  Statutes  of  North  Carolina)  sets  out 
in  subdivision  (2)  of  G.  S.   113A-4,  the  following: 

"Any  State  agency  shall  include  in  every 
recommendation  or  report  on  proposals  for  legislation 
and  actions  involving  expenditure  of  pubhc  moneys 
for  projects  and  programs  significantly  affecting  the 
quality  of  the  environment  of  this  State,  a  detailed 
statement  by  the  responsible  official  setting 
forth.  ..."  (among  other  things  the  environmental 
impact) 

The  advisory  services  of  the  State,  and  the  salaries  and  expenses 
paid  State  employees  therefor,  would  not  fall  within  the  category 
of  "actions  involving  expenditures  of  pubhc  moneys  for  projects 
and  programs  significantly  affecting  the  quality  of  the  environment 
of  this  State"  -  since  the  State  agency  is  not  actually  carrying  out 
the  project,  nor  are  the  salaries  and  expenses  paid  State  employees 
for  advisory  services  an  expenditure  of  public  moneys  for  the 
completion  of  the  project. 

Therefore,  advice  by  the  North  Carolina  Forest  Service  relative  to 
good  forest  management  practices  would  not  require  an  impact 
statement.  However,  an  active  project  of  forest  management  carried 
out  by  the  North  Carohna  Forest  Service  with  public  moneys  would 
fall  within  the  requirements  of  the  Act  if  the  "recommendation  or 
report  on  proposals"   is  submitted  on  or  after  October   1,   1971. 

Likewise,  industry  hunting  by  the  Division  of  Commerce  and 
Industry  would  not  require  an  impact  statement,  since  that  division 
is  not  actually  constructing  a  plant  which  may  affect  the 
environment.  However,  the  Division  must  comply  with  the  more 
specific  requirements  of  G.  S.  113-15.2  relating  to  the 
environmental  impact  of  new  or  expanding  industry. 

Where  a  State  agency  reviews,  approves,  or  licenses  projects  or 
programs  involving  the  "expenditure  of  pubhc  moneys"  by  local 
governmental  units  or  bodies,  such  activity  is  not  considered 
"advisory  services"  for  the  purpose  of  this  Opinion;  and  an 
environmental  impact  statement  by  the  State  agency  is  required. 
G.  S.   113A-9(3). 
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Robert  Morgan,  Attorney  General 
Thomas  E.  Kane, 
Ocean  Law  Consultant 


11   May   1972 
Subject: 


Requested  by: 


Question : 


Conclusion: 


Sand  Dune  Protection;  Outer  Banks; 
Administration  of  Programs;  Authority  of 
State  and  County  Government;  Article  3, 
Chapter  104B,  North  Carolina  General 
Statutes 

Colonel  George  E.  Pickett 

Director 

Office  of  Water  and  Air  Resources 

May  the  North  Carolina  Board  of  Water 
and  Air  Resources,  upon  a  determination 
that  a  county  is  failing  to  carry  out  the 
duties,  responsibilities,  and  provisions  of 
Article  3,  Chapter  104B,  North  Carolina 
General  Statutes,  act  pursuant  to 
G.  S.  104B-16  to  assume  the  powers  and 
responsibilities  of  the  Article? 

When  a  county,  prior  to  January  1,  1972, 
has  adopted  regulations  and  appointed  a 
shoreline  protection  officer  pursuant  to  the 
provisions  of  Article  3,  Chapter  104B, 
North  Carohna  General  Statutes,  the  North 
Carolina  Board  of  Water  and  Air  Resources 
may  not  assume,  for  the  first  time,  the 
powers  and  responsibilities  of  Article  3 
upon  a  finding  that  the  county  is  failing 
to  carry  out  the  duties,  responsibihties,  and 
provisions  of  the  Article;  but  it  may 
reassume  such  powers  upon  such  finding  if 
it  has  previously  exercised  such  powers 
under  the  provisions  of  the  Article. 
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G.  S.  l04B-4(a)  provides  that  ".  .  .  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  in  any  manner  to  damage,  destroy,  or 
remove  any  sand  dune,  or  part  thereof,  lying  along  the  outer  banks 
o\'  this  State  as  hereinafter  defined,  or  to  kill,  destroy,  or  remove 
any  trees,  shrubbery,  grass  or  other  vegetation  growing  on  said  dunes, 
without  first  having  obtained  a  permit  as  specified  herein  authorizing  ;■ 
such  proposed  damage,  destruction,  or  removal.",  unless  the  county 
within  which  such  dunes  lie  acts  pursuant  to  subsection  (b)  of  said 
statute  to  limit  the  territorial  appHcation  of  the  statute  by 
establishing  a  shore  protection  Une. 

G.  S.  104B-5  provides  for  the  issuance  of  permits;  G.  S.  104B-6 
provides  for  the  issuance  of  such  permits  by  a  board  of  county 
commissioners  or  a  shoreline  protection  officer  appointed  by  the 
board  of  county  commissioners;  and  G.  S.  104B-9  empowers  boards 
of  county  commissioners  to  adopt  and  enforce  regulations  to  enforce 
the  provisions  of  Article  3  and  to  provide  for  applications  for 
permits  under  the  Article. 

All  of  the  statutes  above  referred  to  were  enacted  in  or  before  1965, 
and  none  vested  in  the  North  Carohna  Board  of  Water  and  Air 
Resources  authority  to  administer  a  shoreline  protection  program. 

In  1971,  the  General  Assembly  enacted  G.  S.  104B-16  which 
provides  inter  alia  that  if  any  board  of  county  commissioners  should 
fail  to  adopt  regulations  and  appoint  a  shoreline  protection  officer 
by  December  31,  1971,  the  Board  of  Water  and  Air  Resources  may 
exercise  the  powers  and  authority  of  Article  3.  The  statute  further  \ 
provides: 

"If  the  Board  of  Water  and  Air  Resources  decides  to 
exercise  the  powers  and  authority  of  this  Article  in 
any  county  as  authorized  by  this  section,  it  shall  do 
so  by  first  adopting  a  resolution  stating  its  intent. 
From  and  after  the  adoption  of  the  resolution  of 
intent,  the  Board  of  Water  and  Air  Resources  shall 
have  exclusive  jurisdiction  in  any  county  named  in  the 
resolution  in  the  exercise  of  the  powers  and  authority 
of  this  Article.  The  board  of  county  commissioners 
of  any  county  named  in  the  resolution  of  intent  shall 
not  be  authorized  to  exercise  any  of  the  powers  and 
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authority  of  this  Article  thereafter  unless  and  until  the 
said  commissioners  request  that  the  Board  of  Water 
and  Air  Resources  rescind  its  resolution  of  intent.  The 
Board  of  Water  and  Air  Resources  shall  rescind  its 
resolution  and  vacate  its  jurisdiction  within  60  days 
after  receipt  of  the  resolution  from  the  board  of 
county  commissioners;  provided  the  resolution  from 
the  said  commissioners  includes  a  plan  for  carrying  out 
the  duties,  responsibilities,  and  provisions  of  this 
Article.  In  the  event  that  the  county  fails  to  carry 
out  the  duties,  responsibilities,  and  provisions  of  this 
Article,  the  Board  may  reassume  the  pov^ers  and 
responsibilities  of  this  Article."   {Emphasis  added) 

The  statute  contemplates  that  the  Board  of  Water  and  Air  Resources 
may  exercise  the  powers  and  authority  of  Article  3  only  upon 
failure  of  a  county  to  act  by  December  31,  1971;  and  the  county 
may  assume  such  powers  and  divest  the  Board  by  filing  an 
appropriate  resolution  and  plan  with  the  Board.  Thereafter,  if  the 
Board  should  determine  that  the  county  is  failing  to  carry  out  the 
duties,  responsibilities  and  provisions  of  Article  3,  it  may  reassume 
such  powers  and  responsibilities. 

The  resumption  of  power  by  the  Board  is  predicated  upon  the  Board 
having  exercised  that  power  in  the  first  instance  upon  failure  of 
a  county  to  take  appropriate  action  by  December  31,  1971.  It  does 
not  contemplate  that  the  Board  may  assume  such  powers  when  a 
county  has  acted  in  accordance  with  Article  3  prior  to 
December  31,    1971. 

This  conclusion  is  supported  by  the  underhned  words  appearing  in 
the  last  sentence  of  the  above  quoted  portion  of  G.  S.  104B-16. 
Use  of  the  definite  article  "the"  in  conjunction  with  the  word 
"county"  indicates  an  antecedent  reference  to  such  county.  That 
is  found  in  the  preceding  sentence,  which  provides  that  a  county, 
upon  request  contained  in  a  resolution  of  the  county  commissioners 
and  the  submission  of  an  appropriate  plan  to  the  Board,  may  take 
over  the  power  previously  exercised  by  the  Board.  Use  of  the  word 
"reassume"  denotes  the  resumption  of  a  power  previously  exercised. 

For  these  reasons,  it  is  the  opinion  of  this  Office  that  the  Board 
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of  Water  and  Air  Resources  may  reassume  the  powers  of  a  county 
under  Article  3  after  finding  that  the  county  is  faiHng  to  carry  out 
the  duties,  responsibihties,  and  provisions  of  the  Article,  when  the 
Board  previously  exercised  such  powers  upon  failure  of  the  county 
to  take  appropriate  action  by  December  31,  1971.  The  Board  may 
not  assume  such  powers  for  the  first  time,  however,  when  the 
county,  acting  pursuant  to  Article  3,  adopted  regulations  and 
appointed  a  shorehne  protection  officer  on  or  before 
December  31,   1971. 

Robert  Morgan,  Attorney  General 
'  Henry  T.  Rosser, 

Assistant  Attorney  General 


16  May   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Taxation;   Constitutional    Law;   Interstate 
Commerce;      Airports;      Boarding      Fees;  ! 
G.  S.  63-7 

Mr.  Harry  B.  Stein 
Fayetteville  City  Attorney 

May  the  governing  body  of  a  city,  town 
or  county  that  establishes  an  airport  adopt 
regulations  and  establish  fees  or  charges  for 
the  use  of  such  airport  by  commercial 
airline  passengers? 

Yes,  if  the  fee  or  charge  meets  three 
standards: 

(1)  It  must  not  discriminate 
against   interstate   commerce 

and  travel;  i 

(2)  It    must    reflect    a    fair 
approximation  of  the  use  of 

■t         facihties    for   whose   benefit 
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they  are  imposed;  and 
(3)  It  must  not  be  shown  to 
,  ;  be    excessive    in   relation   to 

costs  incurred  by  the  taxing 
authorities. 

With  reference  to  an  inquiry  by  the  City  Attorney  of  Fayetteville 
dated  24  April  1972,  G.  S.  63-7  empowers  governing  bodies  of 
cities,  towns  or  counties  that  establish  airports  to  adopt  regulations 
and  establish  fees  or  charges  for  the  use  of  such  airports.  See  also 
G.  S.  63-53(5).  This  appears  to  parallel  the  authority  granted  to 
the  Evansville-Vanderburgh  Airport  Authority  District  by  the 
Indiana  Legislature,  which  was  recently  reviewed  and  sustained  by 
the  United  States  Supreme  Court.  Evansville-Vanderburgli  Airport 
Authority  District,  et  al,  v.  Delta  Airlines,  Inc.,  et  al,  decided 
19  April  1972  and  published  in  The  United  States  Law  Week,  Extra 
Edition  No.  2,  dated  18  April  1972.  There,  the  District  enacted 
an  ordinance  establishing  a  "use  and  service  charge  of  One  Dollar 
($1.00)  for  each  passenger  enplaning  any  commercial  aircraft 
operated  from  the  Dress  Memorial  Airport."  The  Court  held  that, 
to  meet  constitutional  requirements,  such  fee  or  tax  must  meet  three 
standards: 

(1)  It     must     not     discriminate    against    interstate 
commerce  and  travel; 

(2)  It  must  reflect  a  fair  approximation   of  the  use 
of  facilities  for  whose  benefit  they  are  imposed;  and 

(3)  It  must  not  be  shown  to  be  excessive  in  relation 
to  costs  incurred  by  the  taxing  authorities. 

The  Court  held  in  the  Evansville-Vanderburgh  case  that  the 
ordinance  had  met  those  tests.  If  charges  were  established  by  a 
governing  body  pursuant  to  G.  S.  63-7  along  the  same  hues,  they 
too  would  appear  to  meet  the  requirements  of  the 
Evansville-Vanderburgh  case. 

Robert  Morgan,  Attorney  General 
Myron  C.   Banks, 
-  Assistant  Attorney  General 
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16   May    1972 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Health;  State  Board  of  Health;  Local  Health 
Department;  Sewage  Disposal  Systems;  Public 
Water  Supply;  Authority  of  Board  to  Prohibit 
Sewage  Disposal  Systems 

Mr.  Ben  Eaton,  Director 
Administrative  Services  Division 
State  Board  of  Health 

Does  the  State  Board  of  Health  or  a  local  health 
department  have  authority  to  prohibit  the 
construction  of  sewage  disposal  systems  which 
will  have  an  adverse  effect  upon  a  source  of 
pubHc  water  supply? 

Pursuant  to  the  provisions  of  Articles  3  and  13 
of  Chapter  130,  North  CaroHna  General  Statutes, 
the  State  Board  of  Health  and  local  health 
departments  may  adopt  regulations  prohibiting 
the  installation  of  sewage  disposal  systems  which 
will  adversely  affect  the  source  of  public  water 
supply. 


Inquiry  has  been  made  whether  the  State  Board  of  Health  or  the 
Dare  County  Health  Department  may  prohibit  the  construction  of 
septic  tanks  in  the  vicinity  of  a  fresh  water  lake  which  is  the  source 
of  water  supply  for  the  Town  of  Kill  Devil  Hills  and  the  Town 
of  Nags  Head,  when  the  effluent  from  the  septic  tanks  might 
adversely  affect  the  quahty  of  the  raw  water  in  the  lake,  rendering 
it  unsafe  to  use  for  drinking  water,  even  though  it  had  received 
treatment.  ^. 

Under  the  provisions  of  G.  S.  130-159,  the  State  Board  of  Health  \ 
is  directed  to  examine  the  inland  waters  of  the  State  and  their 
sources  and  surroundings  to  determine  whether  they  are  adapted 
for  use  as  water  supplies  for  drinking  and  other  domestic  purposes. 
G.  S.  130-160  requires  any  person  owning  or  controlling  any 
residence,  place  of  business,  or  public  assembly  to  provide  a  sanitary 
system  of  sewage  disposal  under  rules  and  regulations  promulgated 
by  the  State  Board  of  Health. 
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G.  S.  130-17  provides  that:  "The  local  boards  of  health  shall  have 
the  immediate  care  and  responsibility  of  the  health  interests  of  their 
city,  county  or  district.";  and  further  provides  that:  "The  local 
boards  of  health  shall  make  such  rules  and  regulations,  not 
inconsistent  with  law,  as  are  necessary  to  protect  and  advance  the 
public  health." 

It  is  the  opinion  of  this  Office  that  these  statutes  vest  both  the 
State  Board  of  Health  and  local  health  departments  with  the 
authority  to  adopt  rules  and  regulations  controlling  the  installation 
of  privies,  septic  tanks  and  other  private  sanitary  sewage  disposal 
systems  which  will  or  may  have  an  adverse  effect  upon  waters  used 
or  classified  for  use   for  drinking  or  other  domestic   purposes. 

It  should  also  be  noted  that  G.  S.  130-163  provides  that:  "The 
State  Board  of  Health  is  hereby  authorized,  empowered  and  directed 
to  adopt  rules  and  regulations  governing  the  sanitation  of  watersheds 
from  which  public  domestic  or  drinking  water  supplies  are 
obtained."  Although  it  has  been  the  practice  in  some  instances  to 
restrict  the  application  of  the  term  "watershed"  to  surface  waters, 
it  appears  that  the  legislative  intent  extended  to  subsurface  waters 
with  regard  to   this  statute. 

The  last  paragraph  of  G.  S.  130-163  provides,  in  pertinent  part: 
"Any  municipahty  or  person  furnishing  water  for  domestic  uses  and 
human  consumption,  which  secures  its  water  from  unfiltered  surface 
[Supplies,  shall  have  inspections  made  of  the  watershed  area.  ..." 
{Emphasis  added)  It  seems  clear  that  if  the  General  Assembly  had 
intended  "watershed"  to  apply  only  to  surface  waters,  there  would 
have  been  no  necessity  for  the  underlined  language  above  quoted. 
The  fact  that  the  General  Assembly  made  a  distinction  between 
surface  and  subsurface  waters  through  the  language  quoted  leads 
to  the  conclusion  that  the  provisions  of  the  first  paragraph  of 
G.  S.  130-163  were  intended  to  apply  to  subsurface  as  well  as 
surface  waters. 

Robert  Morgan,  Attorney  General 
Henry  T.   Rosser, 

"'  '  Assistant  Attorney  General 
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16  May   1972 
Subject: 

Requested  by: 

i 

Question:      ■ 


Conclusion: 


Municipalities;  Elections;  Statutory 
Construction;  G.  S.  163-287;  Time  When 
Special  Municipal  Elections  May  be  Held 

Mr.  George  B.  Boyles 

Bond  Attorney 

Mitchell,  Petty  &  Shetterly 

Does  G.  S.  163-287  prohibit  a 
municipality  from  holding  a  special 
election  within  45  days  of  any  election 
held  or  scheduled  in  any  other 
municipality,  county  or  State? 

No.    The    prohibition  extends    only    to 

elections  scheduled  or  completed  by  the 

particular  municipality  desiring  to  hold  a 
special  election. 

G.  S.  163-287  authorizes  municipalities  to 
call  special  elections  as  authorized  by  law, 
but  provided  that  no  such  special  election 
shall  be  conducted  within  45  days  of  any 
election  scheduled  or  completed. 


If  read  hterally,  the  words  "any  election"  would  mean  that  Raleigh 
could  not  hold  a  special  election  within  45  days  of  an  election  that 
was  scheduled  or  held  in  any  other  municipahty  of  the  State,  or 
in  any  county  or  any  Statewide  election. 

Obviously  such  a  construction  was  not  intended  by  the  Legislature,! 
since  no  municipality  could  schedule  a  special  election  without  first 
checking  with  each  county  and  municipality  in  the  State  to  ascertain! 
whether  an  election  had  been  held  or  scheduled. 

Where  a  literal  interpretation  of  the  language  of  a  statute  would 
lead  to  absurd  results  and  contravene  the  manifest  purpose  of  the 
statute,  the  reason  and  purpose  of  the  law  will  be  given  effect  and 
the    strict    letter    thereof   disregarded.    Strong,    N.    C.    Index  2d, 
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Statutes,  Sec.  5.  Clearly,  the  General  Assembly  did  not  intend  that 
a  bond  election  scheduled  in  Asheville  would  prevent  Raleigh  from 
holding  a  bond  election  within  45  days  of  the  AsheviUe  election. 

Our  interpretation  is  consistent  with  the  philosophy  of 
G.  S.  160-387,  (repealed  1971  c.  780)  a  part  of  The  Municipal 
Finance  Act,  1921,  which  provides  that  no  special  election  shall 
be  held  within  one  month  before  or  after  a  regular  election.  In 
construing  the  term  "regular  election"  as  used  in  G.  S.  160-387, 
the  North  Carohna  Supreme  Court,  in  Adcock  v.  Fuquay  Springs, 
194  N.  C.  423,  held  that  a  general  State  or  national  election  was 
excluded. 

G.  S.  153-93,  a  part  of  the  County  Finance  Act,  provides  that  no 
such  special  bond  election  shall  be  held  within  one  month  before 
or  after  a  regular  election  for  county  officers,  and  this  provision 
was  interpreted  in  Rider  v.  Lenoir  County,  236  N.  C.  620,  as  not 
including  a  party  primary. 

We  think  the  Legislature  intended  to  prohibit  the  holding  of  frequent 
special  elections  within  the  same  city,  town  or  incorporated  vihage 
when  it  provided  that  "no  such  special  election  shall  be  conducted 
within  45  days  of  any  election  scheduled  or  completed",  but  did 
not  intend  to  make  it  almost  impossible  for  such  pohtical  units  of 
government  to  hold  special  elections. 

We  conclude  therefore  that  a  municipality  may  hold  any  special 
election  authorized  by  law  within  45  days  of  the  Statewide  primary 
or  general  election,  or  any  county  election,  or  any  election  held 
in  another  municipality,  but  may  not  hold  a  special  election  within 
45  days  of  the  regular  municipal  election  or  any  other  election 
scheduled  or  completed  in  the  same  municipahty. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 
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17  May  1972 
Subject: 

Requested  by: 
Question : 


Conclusion: 


Water  Resources;  Contracting  Debt  For; 
Authority  of  State  and  Local  Governments 

Mr.  Frank  R.  Justice 
Acting  State  Budget  Officer 
Budget  Division 
Department  of  Administration 

What  is  the  significance  of  the  word 
"assessments"  appearing  in  the  last  line  of 
that  Opinion  of  the  Attorney  General 
dated  16  September  1971  to  Major 
General  R.  H.  Free,  appearing  in 
41   N.C.A.G.  522? 

The  word  "assessments"  as  used  in  the 
Opinion  is  erroneous  and  misleading  and 
should  be  stricken  therefrom. 


The   Opinion  of   16  September  1971    (41   N.C.A.G.  522   (1971)) 
concluded  with  the  following  paragraph: 

"When  a  contract  creates  an  obligation  or  a  possible 
future  obligation  for  payment  of  a  debt  of  an 
undetermined  sum,  it  is  the  opinion  of  this  Office  that 
the  contract  and  the  authorization  to  issue  such  bond 
and  to  levy  such  taxes  or  assessments  as  are  necessary 
to  meet  the  debt  should  be  submitted  to  a  vote  of 
the  people  for  approval."  {Emphasis  added.) 

Although  the  word  "assessment"  is  frequently  used  to  designate  a  j 
tax  or  the  imposition  of  a  tax,  it  is  technically  the  imposition  of 
a  rate  or  duty  for  a  special  purpose  or  local  government.  In  Tarboro 
V.  Forbes,   185  N.  C.  59,   116  S.  E.  81,  it  was  said:   (at  p.  62) 

"It  is  true  that  local  assessments  may  be  a  species  of 
tax,  and  that  the  authority  to  levy  them  is  generally 
referred  to  the  taxing  power,  but  they  are  not  taxes 
within     the     meaning    of    that    term    as    generally 
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understood       in 
exemptions." 


constitutional      restrictions      and 


To  the  same  effect  are  Cemetery  Association  v.  Raleigh, 
235  N.  C.  509,  70  S.  E.  2d  506;  Raleigh  v.  Public  School 
System,  223  N.  C.  316,  26  S.  E.  2d  591;         Drainage 

Commissioners  v.  Davis,  182  N.  C.  140,  108  S.  E.  506;  Sanderlin 
V.   Luken,   152  N.  C.  738,  68  S.  E.  225. 

Since  the  word  "assessments",  as  used  in  the  Opinion  of 
16  September  1971,  might  lead  to  confusion  or  misinterpretation, 
the  words  "or  assessments",  appearing  in  the  last  two  lines  of  that 
Opinion,  should  be  stricken. 

Robert  Morgan,  Attorney  General 
Henry  T.   Rosser, 
Assistant  Attorney  General 


18  May   1972 
Subject: 

Requested  by: 
Question: 


BConclusion : 


Taxation;       Corporate        Income 
Dividends;  Domestic  Corporations 


Tax; 


Mr.  W.  B.  Matthews 

Director 

Corporate      Income     & 

Division 


Franchise     Tax 


Are  dividends  received  by  a  parent 
corporation  incorporated  in  North  Carolina 
and  doing  all  its  business  in  North  Carolina 
from  its  wholly  owned  out-of-State 
subsidiary  subject  to  the  North  CaroHna 
corporate  income  tax  when  the  dividends 
were  derived  from  business  transactions 
outside  the  State? 

Yes.     Dividends     received     by    a     parent 
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>:      ■  '■ -■  corporation  incorporated  in  North  Carolina 

from     its     wholly     owned     out-of-State 
subsidiary  are  subject  to  the  North  Carolina 
,,  corporate  income  tax. 

Taxpayer,  a  North  Carolina  corporation,  was  paid  dividends  by  its 
subsidiary  corporation  incorporated  in  another  state.  The  Corporate 
Income  Tax  Division  adjusted  taxpayer's  return  to  include  in  the 
tax  base  the  taxable  portion  of  these  dividends.  Taxpayer  contends 
that  the  holding  in  Gulf  Oil  Corporation  v.  Clayton,  267  N.  C.  15, 
145  S.  E.  2d  522  (1967),  precludes  North  CaroHna  from  taxing 
any  portion  of  the  dividends  in  question. 

In  85  C.  J.  S.,  Taxation,  Section   1090,  at  page  701,  it  is  said: 

"The  state  is  without  power  to  impose  an  income  tax 
unless  it  has  jurisdiction  of  the  person  taxed  or  of 
the  property  or  business  which  produced  the  income 
tax.  Domicile  or  residence  within  the  state  is  a  vahd 
basis  for  the  imposition  of  an  income  tax  by  the  state. 
It  is  competent  for  a  state  to  impose  a  tax  on  income 
of  the  resident  thereof,  or  a  domestic  corporation, 
whether  such  income  be  derived  from  sources  within 
or  outside  the  state."   (Citations  omitted) 

At  page  703  of  the  same  authority  it  is  said: 

"Thus  a  state  may  tax  its  residents  on  net  income 
derived  from  a  business  whose  physical  assets,  located 
outside  the  state,  are  beyond  its  taxing  power;  it  may 
tax  the  income  received  from  a  trust  located  outside 
the  state  although  the  beneficiary's  interest  in  the  trust 
is  not  subject  to  its  taxing  power." 

A  state  may  constitutionally  tax  a  resident  or  a  domestic  corporation 
on     income     derived     from     sources     outside     of     the     state. 
67  A.  L.  R.  2d   1338.  See  also  27  Am.  Jur.  412,  Income  Taxes,. 
Sec.    185,  and  the  cases  cited  therein. 

In  Herndon  v.  West,  87  Idaho  335,  393  P.  2d  35,  (1964),  the 
taxpayer    was    an    Idaho    resident    and    a    general    partner   in    a 
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construction  business.  The  business  situs  of  the  partnership  was  the 
State  of  Oklahoma.  None  of  the  partnership  funds  distributed  to 
the  taxpayer  were  ever  utilized  by  her  in  the  State  of  Idaho.  The 
Idaho  Supreme  Court  held  these  partnership  funds  of  an  Oklahoma 
derivation,  taxable  in  Idaho  to  the  taxpayer.  The  Idaho  Supreme 
Court  said  at  page  37: 

"The  Supreme  Court  of  the  United  States  has  made 
it  clear  that  a  state  has  the  power  to  tax,  in  relation 
to  a  resident,  income  derived  from  sources  outside  the 
state  and  that  there  is  nothing  in  the  Federal 
Constitution  to  prevent  the  exercise  of  such  power." 
N.  Y.  ex  rel  Cohn  v.  Groves,  300  U.  S.  308, 
57  S.  Ct.  556,  76  L.  Ed.   1102  (1932). 

'  Taxpayer  cites  Gulf  Oil  v.  Clayton,  supra,  as  controlling  here.  Gulf 
Oil  appears  to  be  clearly  distinguishable  in  that  there  the  plaintiff 
was  a  Pennsylvania  corporation  authorized  to  do  business  in  North 
Carohna,  other  states,  and  foreign  countries.  It  received  dividends 
from  four  of  its  subsidiaries  who  had  not  been  domesticated  in  North 
Carolina,  and  who  had  not  carried  on  any  business  within  the  State. 
The  Supreme  Court  said  at  p.  23: 

"...  (T)he  dividend  income  which  the  subsidiary 
pays  the  parent  cannot  be  constitutionally  allocated 
to  North  Carolina  and  prorated  for  income  taxation 
unless  (1)  it  is  attributable  to  business  activities  within 
this  jurisdiction,  or  (2)  the  activities  of  the 
corporations  are  so  interrelated  as  to  make  it 
impossible  to  identify  the  various  sources  of  the 
taxpayer's  total  earnings  with  reasonable  certainty." 

Gulf  Oil  was  concerned  with  the  taxability  of  income  to  a 
Pennsylvania  corporation  domesticated  in  North  Carolina.  Here,  we 
are  concerned  with  a  North  Carolina  corporation-a  corporation 
incorporated  in  this  State.  When  a  state  attempts  to  reach  the  income 
of  a  foreign  corporation  by  means  of  a  tax,  it  must  meet  certain 
due  process  requirements  and  show  a  sufficient  nexus,  or  minimum 
connection,  between  the  foreign  corporation  and  the  taxing  state. 
See  Northwestern  State  Portland  Cement  Company  v.  Minnesota, 
358  U.  S.  450,  3  L.  Ed.  421,  79  S.  Ct.  357   (1959).  Thus,  the 
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requirement  in  Gulf  Oil,  supra,  that  business  transactions  within 
North  CaroHna  be  shown  in  order  to  bridge  the  due  process  hurdle. 

However,  this  due  process-minimum  connection  test  is  met  when 
a  corporation  chooses  to  incorporate  within  the  taxing  state.  The 
rationale  is  that  the  privileges,  benefits,  and  protection  concomitant 
with  residency  or  domicile  justify  the  imposition  of  the  tax  burden. 
See  the  C.  J.  S.,  A.  L.   R.,  and  Am.  Jur.  notes  already  cited. 

For  these  reasons,  we  feel  that  the  Supreme  Court  in  Gulf  Oil  was 
exphcitly  only  addressing  itself  to  the  question  of  a  foreign 
corporation  possessing  merely  limited  connections  with  the  state  and 
did  not  implicitly  deny  to  North  Carolina  a  traditional  basis  for 
the  imposition  of  income  taxes  upon  business  associations 
incorporated  within  North  Carolina. 

Robert  Morgan,  Attorney  General 
, .  '  George  W.  Boylan, 

Associate  Attorney 


18  May   1972 
Subject: 


Social  Services;  Day-Care  Facilities, 
Licensing  of;  Payment  of  Privilege 
License  Tax 


Requested  by: 


Questions: 


Mr.  CHfton  M.  Craig 

Commissioner 

Department  of  Social  Services 

(1)  Are  day-care  facilities  which  are 
operated  by  county  departments  of 
social  services  or  other  public 
agencies  through  appropriations  of 
local,  state  and  federal  tax  monies 
and  which  do  not  receive  a  payment, 
fee,  or  grant  for  any  individual  child 
in  care  subject  to  licensing  under  the 
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requirements  of  Article  7  of  Chapter  110 
of  the  General  Statutes? 

(2)  Are  day-care  facilities  which  are 
operated  by  private  nonprofit  corporations 

t  '  under    contract    to    Social    Services    and 

funded  at  least  75%  by  public  tax  monies 
and  which  do  not  receive  a  payment,  fee, 
or  grant'  for  an  individual  child  in  care 
subject  to  Ucensing  as  described  above? 

(3)  If  any  type  of  day-care  facility 
described  above  is  subject  to  licensing 
under  Article  7  of  Chapter  110,  is  the 
operating  agency  required  to  pay  the 
privilege  license  tax  described  in 
G.  S.   105-60? 

Conclusions:  (1)  Day-care  facilities  which  are  operated 

by  county  departments  of  social  services  or 
other  public  agencies  through 

appropriations  of  local,  state  and  federal 
tax  monies  are  subject  to  hcensing  under 
the  requirements  of  Article  7  of 
Chapter  110  of  the  General  Statutes, 
despite  the  fact  that  they  are  not  receiving 
a  payment,  fee,  or  grant  for  any  individual 
child  in   care. 

(2)  Day-care  facihties  which  are  operated 
by  nonprofit  corporations  under  contract 
to  social  services  and  funded  at  least  75% 
by  pubhc  tax  monies  are  subject  to 
licensing  under  the  requirements  of 
Article  7  of  Chapter  110  of  the  General 
Statutes  despite  the  fact  that  they  do  not 
receive  a  payment,  fee,  or  grant  for  any 
individual  child   care. 

(3)  Although  the  type  of  day-care  facility 
operated       by       a       private       nonprofit 


corporation,  as  described  in  Conclusion  (2) 
above,  is  required  to  pay  the  privilege 
license  tax  provided  for  in  G.  S.  105-60, 
payment  of  this  privilege  license  tax  is  not 
required  as  to  a  day-care  faciUty  operated 
by  a  county  department  of  social  services 
or  other  public  agency,  as  described  in 
Conclusion  (1). 

The  touchstone  for  Conclusions  (1)  and  (2)  is  the  intent  of  the 
legislature  in  promulgating  rules  and  regulations  for  day-care 
facilities,  as  set  forth  in  G.  S.  110-85.  This  section  of  the  General 
Statutes  reads  as  follows: 

"§  110-85.  Legislative  intent  and  purpose-  The 
General  Assembly  hereby  declares  its  intent  with 
respect  to  day  care  of  children: 

(1)  The  State  should  protect  the  growing 
•  number  of  children  who  are  placed  in  day-care 
facilities  or  in  child-care  arrangements  when 
these  children  are  under  the  supervision  and  in 
the  care  of  persons  other  than  their  parents, 
grandparents,  guardians  or  full-time  custodians 
^    during  the  day. 

.  .'  •  (2)  This  protection  should  assure  that  such 
children  are  cared  for  by  persons  of  good  moral 
character,  that  their  physical  safety  and  moral 
environment  are  protected,  and  that  the 
day-care  resources  conform  to  minimum 
standards  relating  to  the  health  and  safety  of 
the  children  receiving  day   care. 

(3)    This     protection     requires     the    following 

elements      for      a      comprehensive      approach: 

I,  >     mandatory  licensing  of  day-care  facihties  under 

minimum  standards;  promotion  of  higher  levels 

of  day  care  than  required  for  a  hcense  through 

;.:■>:  the    development    of   higher    standards    which 

'    •      \ ;       operators  may  comply  with  on  a  voluntary  basis, 
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registration  of  day-care  plans  which  are  too 
small  to  be  regulated  through  licensing;  and  a 
program  of  education  to  help  operators  improve 
their  programs  and  to  develop  pubhc 
understanding  of  day-care  needs  and  problems." 

This  statement  of  basic  philosophy  must  be  used  as  the  blueprint 
for  implementation  of  the  remaining  portions  of  Article  7, 
Chapter   110. 

The  particular  specific  provisions  of  Article  7  which  appear  to  have 
raised  the  first  two  questions  posed  are: 

"  §  1 10-86.  Definitions .-UnlQss  the  context  or  subject 
matter  otherwise  requires,  the  terms  or  phrases  used 
in  this  Article  shall  be  defined  as  follows:  .  . 


(2)  'Day  care'  includes  any  child-care 
arrangement  under  which  a  child  less  than 
13  years  of  age  receives  care  away  from  his  own 
home  by  persons  other  than  his  parents, 
grandparents,  guardians  or  full-time  custodians 
on  a  regular  basis  for  more  than  four  hours  per 
day  where  a  payment,  fee  or  grant  is  made  for 
care. 

(3)  'Day-care  facihty'  includes  any  day-care 
center  or  child-care  arrangement  that  provides 
day  care  for  more  than  five  children  and  which 
receives  a  payment,  fee,  or  grant  for  any  of  the 
children  receiving  care,  wherever  operated,  and 
whether  or  not  operated  for  profit,  except  that 
the  following  are  not  included:  pubhc  schools; 
nonpublic  schools  whether  or  not  accredited  by 
the  State  Department  of  Public  Instruction, 
which  regularly  and  exclusively  provides  a 
course  of  grade  school  instruction  to  children 
who  are  of  pubhc  school  age;  summer  camps 
having  children  in  full-time  residence;  summer 
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day     camps;     and     Bible     schools     normally 
conducted  during  vacation  periods. 


(7)  'Operator'  includes  the  owner,  director  or 
other  person  having  primary  responsibility  for 
operation  of  a  day-care  facihty  subject  to 
Hcensing." 

Finally,  G.  S.  110-98  provides  that  it  shall  be  unlawful  for  any 
day-care  facility  to  offer  or  provide  care  without  being  licensed 
under  the  provisions  of  Article  7. 

In  G.  S.  110-85  the  General  Assembly  has  clearly  exphcated  its 
basic  intention  that  the  matter  of  primary  concern  is  the  protection 
of  children  who  are  placed  in  facilities  outside  the  supervisory  area 
of  their  parents,  grandparents,  etc.  This  unequivocal  statement  of 
the  sense  of  the  General  Assembly  does  not  permit  a  narrow 
interpretation  of  the  remainder  of  the  Article.  Certainly  the 
appropriation  of  tax  monies  and  the  application  thereof  to  funding 
these  day-care  facilities  equates  to  a  "payment,  fee  or  grant." 
Engrafting  a  requirement  that,  in  order  to  require  hcensing,  some 
portion  of  the  "payment,  fee  or  grant"  be  pigeonholed  for  an 
"individual  child"  would  appear  to  amount  to  an  insupportable 
deviation  from  the  purpose  and  intent  of  the  legislators.  Therefore, 
the  types  of  day-care  facilities  described  in  Questions  (1)  and  (2) 
are  subject  to  appropriate  hcensing. 

G.  S.  105-60  specifically  provides,  inter  alia,  that:  "Every  person, 
firm  or  corporation  engaged  in  operating  a  day-care  facihty  as 
defined  by  G.  S.  110-86  .  .  .  shall  pay  an  annual  hcense  tax  for 
the  privilege  of  operating  a  day-care  facility."  In  the  same  vein, 
G.  S.  105-33,  speaking  of  the  Article  which  includes  G.  S.  105-60, 
contains  the  fohowing  significant  language:  "Taxes  in  this  Article 
or  schedule  shall  be  imposed  as  State  hcense  taxes  for  the  privilege 
of  carrying  on  the  business,  exercising  the  privilege,  or  doing  the 
act  named,  and  nothing  in  this  Article  shall  be  construed  to  relieve 
any  person,  firm,  or  corporation  from  the  payment  of  the  tax 
prescribed  in  this  Article  or  schedule.  ..."  Literal  reading  of  both 
of  these  provisions  in  the  General  Statutes  permits  no  question  that 
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the  private  nonprofit  corporations  described  in  Conclusion  (2)  fall 
squarely  within  the  entities  described.  Conversely,  sensible 
interpretation  of  these  statutory  provisions  makes  it  equally  clear 
that  a  county  department  of  social  services  or  other  pubhc  agency 
does  not  fall  within  the  category  of  a  "person,  firm,  or  corporation" 
so  as  to  require  payment  of  this  privilege  license  tax. 

Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


18  May   1972 
Subject: 


Courts,  Summons  and  Process;  Juvenile 
Cases;  Police  Officers;  Duty  to  Serve 
Process 


Requested  by: 


Honorable  William  Y.   Bickett 

Senior  Resident  Superior  Court  Judge 

Tenth  Judicial  District 


Question: 


May  a  district  court  require  police  officers 
of  a  city  to  serve,  within  the  corporate 
limits  of  the  city,  summonses  and  petitions 
issued  in  juvenile  cases  in  accordance  with 
G.  S.  7A-282  and  G.  S.  7A-283? 


Conclusion:  A  district  court  may  require  pohce  officers 

of  a  city  to  serve,  within  the  corporate 
hmits  of  the  city,  summonses  and  petitions 
issued  in  juvenile  cases  in  accordance  with 
G.  S.  7A-282  and  G.  S.  7A-283.  The 
process  should  bear  a  written  directive  to 
the  policeman  that  he  serve  it. 

The    conclusion    stated    above    is    based    upon    the    provisions    of 
G.  S.   160A-285  as  follows: 
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"Powers  and  duties  of  policemen. -As  a  peace  officer, 
a  policeman  shall  have  within  the  corporate  limits  of 
the  city  all  of  the  powers  invested  in  law-enforcement 
officers  by  statute  or  common  law.  He  shall  also  have 
power  to  serve  all  civil  and  criminal  process  that  may 
be  directed  to  him  by  any  officer  of  the  General  Court 
of  Justice  and  may  enforce  the  ordinances  and 
regulations  of  the  city  as  the  council  may  direct." 

It  appears  that  it  is  the  sense  of  G.  S.  160A-285  that  a  police  officer 
not  only  has  the  power  to  serve  process  "directed"  to  him  by  an 
officer  of  the  General  Court  of  Justice,  but  that  he  also  has  the 
duty  to  serve  such  civil  and  criminal  process.  The  practice  of  the 
courts  long  has  been  to  order  or  to  direct  the  service  of  process, 
not  to  request  such  service.  Therefore,  it  is  not  perceived  that  it 
was  the  intent  of  the  General  Assembly,  in  enacting 
G.  S.  160A-285,  that  it  should  ever  be  in  the  discretion  of  an  officer 
as  to  whether  or  not  he  chooses  to  serve  a  process  in  accordance 
with  the  court's  directive  or  that  it  was  the  intent  of  the  General 
Assembly  that  the  courts  should  never  direct  a  police  officer  to 
serve  certain  types  of  process  except  when  the  officer  indicates  a 
desire  that  he  be  permitted  to  do  so.  In  Lowe,  et  al  v.  Harris,  et 
al  121  N.C.  287  (1897),  the  court  noted  that  the  chief  of  police 
or  marshal  of  Wilkesboro  was  ''authorized''  by  the  act  of 
incorporation  of  the  Town  of  Asheboro  to  execute  process  and  that 
"in  the  execution  thereof"  he  was  granted  the  "same  powers  which 
sheriffs  and  constables  have."  {Emphasis  added)  The  court  then 
spoke  of  the  "rights  and  duties  of  the  town  constable  in  referring 
to  the  service  of  process  being  the  same  with  such  rigJits  and  duties 
of  the  marshal  of  Wilkesboro.   ..."   {Emphasis  added) 

It  is  also  perhaps  worthy  of  note  that  in  the  case  of  Wilson  v. 
Mooresville,  111  N.  C.  283  (1942),  at  page  290,  the  Supreme 
Court  quoted  with  approval  excerpts  from  two  sources  as  follows: 

"'The  pohce  department  of  a  municipahty  derives  its 
authority  from  the  State,  and  where  the  municipality 
is  not  expressly  or  imphedly  authorized  to  do  so,  it 
can  neither  enlarge  nor  restrict  the  duties  of  the  police 
department  or  of  its  officers  and  agents  as  defined  by 
the  legislature.   ...  If  the  legislature  has  defined  the 
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powers  and  duties  of  police  officers,  greater  or 
inconsistent  powers  cannot  be  conferred  by 
ordinance.'"  • 

It  is  noted  tliat  G.  S.  160A-285  speaks  of  process  "directed"  to 
a  policeman,  hence  the  statement  in  the  conclusion  that  the  process 
should  bear  a  written  directive  to  the  poHceman  that  he  serve  it. 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


19  May   1972 
Subject: 

Requested  by: 
Question: 

Conclusion: 


Intoxicating  Liquors;  Sale  of  Surplus 
Property  by  Town  or  County  ABC  Boards; 
G.   S.    18A-17;  Pubhc  Auction 

Mr.   William   E.  Craft 
Kenansville  Town  Attorney 

Does  the  ABC  Board  of  Kenansville  have 
the  authority  to  sell  surplus  land  and  must 
such  sale  be  by   public  auction? 

Yes. 


G.  S.  18A-17(9)  authorizes  county  ABC  boards  to  sell  at  public 
auction,  as  provided  by  law.  any  real  or  personal  property  which 
the  board,  in  its  discretion,  deems  unnecessary  for  the  proper 
operation  of  its  stores. 

Section  5  of  Chapter  1004,  Session  Laws  of  1965.  wliich  relates 
to  the  establishment  of  municipal  liquor  stores  in  Duplin  County, 
states  that  the  municipal  Board  of  Alcoholic  Control,  and  the 
operation  of  any  liquor  store  authorized  under  provisions  of  this 
Act,  shall  be  subject  to  and  in  pursuance  with  the  provisions  of 
Article  3,  Chapter   18,  of  the  General  Statutes,  except  to  the  extent 
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the  same  may  be  in  conflict  with  provisions  of  this  act.  Wherever 
the  word  "county  board  of  alcoholic  control"  appears  in  said  Article, 
it  shall  include  the  municipal  board  of  alcoholic  control.  This  section 
also  provides  that  the  municipal  board  of  alcoholic  control  should 
have  all  of  the  powers  and  duties  imposed  by  G.  S.  18-45  of  the 
General  Statutes. 

Thus  it  appears  that  the  intent  of  the  special  act  relating  to  the 
establishment  of  an  ABC  store  in  Kenansville  was  to  confer  upon 
the  municipal  ABC  Board  the  same  powers  that  are  conferred  by 
law  upon  county  boards.  Therefore,  in  our  opinion,  the  Board  is 
authorized  to  sell  such  land  as  it  deems  unnecessary  for  the  proper 
operation  of  its  store,  provided  that  the  sale  is  at  pubhc  auction, 
as  provided  by  law. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


19  May   1972 
Subject:      » 

Requested  by: 
Questions: 


Fire    Districts;    Elections    Conducted    by 
County  Board  of  Elections;  Registration 


Mr.  Ralph  A.  Walker 
Guilford       County       Assistant 
Attorney 


County 


(1)  Must  elections  for  creation  of  rural  fire 
districts  be  conducted  by  the  county  board 
of  elections? 


Conclusions: 


(2)  Is  a  special  registration  of  voters  in  the 
proposed  fire  district  required  or,  in  its 
discretion,  may  the  county  board  provide 
for  a  special  registration  period? 

(1)  Yes.  G.  S.  163-284.1  provides  that  all 

-895-  ^ 


elections  held  in  a  fire  district  shall  be 
conducted  by  the  county  board  of 
elections. 

(2)  No.  Notice  of  the  election  should  be 
given  so  that  persons  not  registered  may 
do  so. 

G.  S.  163-284.1  requires  the  county  board  of  elections  to  conduct 
the  election  in  fire  districts.  G.  S.  163-284  provides  for  mandatory 
administration  of  special  district  registration.  G.  S.  69-25.2  provides 
that  the  conduct  of  elections  in  fire  districts  shall  be  governed  by 
the  general  election  laws  so  far  as  they  may  be  applicable. 

G.  S.  1 63-67  requires  all  counties  to  have  full  time  registration.  Such 
registration  is  permanent  under  G.  S.  163-69,  and  this  section 
further  provides  that  no  new  registration  shall  be  ordered,  either 
by  precinct  or  countywide,  unless  the  registration  certificates  have 
been  lost  or  destroyed. 

The  county  board  of  elections  should  publish  notice  of  the  election 
no  less  than  30  days  prior  to  the  closing  of  the  registration  books, 
so  that  persons  living  in  the  district  who  are  not  already  registered 
would  have  an  opportunity  to  register  prior  to  the  election.  The 
fire  district  should  give  the  county  board  of  elections  a  definitive 
map  of  the  boundaries  of  the  district  so  that  the  board  can  prepare 
its  registration  for  the  election. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


19  May   1972 

Subject:  Municipalities;       Federal       Aid      Grants; 

Relocation    Assistance    Payments;    Code 
Enforcement  Program 
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Requested  by:  Mr.   Roddey  M.  Ligon,  Jr. 

Winston-Salem  City  Attorney 

Question:  Does    a    municipality    have    authority    to 

provide  for  relocation  assistance  payments 
as  required  by  federal  grant  provisions 
under  the  "Code  Enforcement  Program", 
Section  117  of  the  Housing  Act  of  1949, 
such  payments  consisting  of  federal  funds? 

Conclusion:  Yes.  G.   S.    1 60A-1 7.1  grants  municipahties 

authority  to  comply  with  lawful  and 
reasonable  conditions  imposed  for  receiving 
federal-aid  grants,  and  may  make  such 
payments  from  federal  funds  granted  the 
municipahty. 

According  to  the  facts  as  indicated  in  a  letter  of  March  28,  1972, 
from  the  Winston-Salem  City  Attorney,  Winston-Salem  has  apphed 
for  a  grant  under  Section  117  of  the  1949  Housing  Act,  known 
as  the  Code  Enforcement  Program.  The  grant  funds  are  provided 
to  the  municipality  for  the  purpose  of  assisting  it  in  carrying  out 
programs  of  concentrated  code  enforcement  in  deteriorated  or 
deteriorating  areas  in  which  such  enforcement,  together  with  those 
public  improvements  to  be  provided  by  the  locality,  may  be 
expected  to  arrest  the  dechne  of  the  area.  42  U.  S.  C.  1468.  The 
expenditure  of  municipal  funds  for  the  improvement  of  privately 
owned  houses  is  not  involved  in  the  Code  Enforcement  Program. 
No  local  tax  funds  are  appropriated  or  expended  in  connection  with 
the  Code  Enforcement  Program.  Tenants  are  sometimes  displaced 
by  reason  of  the  renovation,  increased  rents  or  other  causes,  but 
not  by  reason  of  acquisition  of  the  property  by  the  municipahty. 
The  General  Counsel  for  the  Department  of  Housing  and  Urban 
Redevelopment  raised  the  question  of  the  authority  of  a 
municipality  to  provide  relocation  assistance  as  required  by  the  Code 
Enforcement  Program. 

G.  S.  160A-17.1  provides  that  a  municipahty  is  authorized  to 
accept  grants  from  the  federal  government  for  performing  any 
function  it  may  be  authorized  to  perform  and  to  agree  to  comply 
with  any  lawful  and  reasonable  conditions  which  are  imposed  upon 
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such  grants.  The  question  of  expenditure  of  local  tax  funds  is  not 
involved  as  all  funds  necessary  for  the  Code  Enforcement  Program 
will  come  from  grant  funds.  It  is  the  opinion  of  this  Office  that 
the  municipality  has  the  authority  under  G.  S.  160A-17.1  to  make 
the  relocation  assistance  payments  which  are  required  by  the  federal 
grants  for  the  Code  Enforcement  Program.  The  North  Carolina 
Relocation  Assistance  Act,  G.  S.  133-5,  et  seq.,  has  no  application 
to  such  Code  Enforcement  Programs.  The  North  Carohna  Relocation 
Assistance  Act  does  not  contain  a  specific  provision  making  it 
applicable  to  Code  Enforcement  Programs  as  does  the  Federal 
Uniform  Relocation  Assistance  Act  of  1970  (Section  217). 

Robert  Morgan,  Attorney  General 
'  Eugene  A.  Smith, 

Assistant  Attorney  General 


19  May   1972 
Subject: 


Mental    Health;   Hospital    Administration; 
Title  of  Business  Manager;  Assistants 


Requested  by: 


Mr.  R.  Patterson  Webb 

Acting  General  Business  Manager 

N.  C.  Department  of  Mental  Health 


Question: 


May  the  Department  of  Mental  Health 
designate  the  title  of  the  person  in  charge 
of  the  business  affairs  of  a  State  hospital 
"hospital  administrator"? 


Conclusion: 


Yes. 


G.  S.  122-1.1  authorizes  the  Board  of  Mental  Health  to  determine 
policies  and  adopt  necessary  rules  and  regulations  governing  the 
operation  of  the  State  Department  of  Mental  Health  and  the 
employment  of  professional  and  staff  personnel.  Under 
G.  S.  122-1.4  the  General  Business  Manager  is  subject  to  the 
supervision,  direction  and  control  of  the  Board  of  Mental  Health 
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and  has  full  supervision  over  the  fiscal  management  and  over  the 
management  and  control  of  all  physical  properties  and  equipment 
of  the  institutions  under  control  of  the  Department  of  Mental 
Health.  All  personnel  or  employees  engaged  in  any  aspect  of  the 
business  management  or  supervision  of  the  properties  or  equipment 
of  any  of  the  institutions  under  control  of  the  Department  of  Mental 
Health  are  responsible  to  and  subject  to  the  supervision  and  direction 
of  the  General  Business  Manager  with  respect  to  the  performance 
or  the  exercise  of  any  duty  or  powers  of  business  management  or 
financial  administration. 

With  approval  of  the  General  Business  Manager,  Commissioner  of 
Mental  Health  and  the  State  Board  of  Mental  Health,  the 
superintendent  of  each  institution  appoints  a  business  manager.  The 
business  manager  is  responsible  to  and  subject  to  the  supervision 
and  direction  of  the  medical  superintendent  of  the  institution  in 
the  over-all  administration  of  the  institution.  The  business  manager 
is  under  a  duty  to  keep  the  General  Business  Manager  informed 
regarding  the  fiscal  management  of  the  institution  and  the 
management  of  physical  properties  and  equipment  and  to  cooperate 
with  him  in  the  performance  of  his  duties.  See  G.  S.   122-25. 

It  is  readily  apparent  that  these  statutes  relate  to  the  functions  and 
duties  of  the  position  rather  than  its  title.  We  find  nothing  in  the 
statutes  prohibiting  the  manager  of  the  business  affairs  of  a  State 
hospital  from  being  designated  "hospital  administrator"  so  long  as 
there  is  compliance  with  the  statutory  provisions  governing  duties, 
responsibilities  and  lines  of  supervision  and  control.  However,  from 
such  designation  it  should  be  readily  apparent  even  to  a  casual  reader 
that  the  duties  prescribed  for  the  hospital  administrator  are  those 
specified  in  G.  S.  122-25  and  related  statutes.  The  same  reasoning 
would  apply  in  the  appointment  of  assistants  to  the  hospital 
administrator. 

Robert  Morgan,  Attorney  General 
Parks  H.  Icenhour, 
Assistant  Attorney  General 
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23  May   1972 
Subject: 

Requested  by: 
Questions: 


Conclusions: 


Mental  Health;  Hospitalization;  Escape  of 
Patients 

Miss  Lena  Davis,   Director 
Medical  Records  Department 
Broughton  Hospital 

(1)  May  the  sheriff  return  an  escaped 
patient  to  the  hospital  from  which  he 
escaped? 

(2)  What  types  of  admissions  are  covered 
by  G.  S.  122-27  insofar  as  the  same 
pertain  to  an  escaped  patient? 

(1)  The  sheriff,  upon  proper  notice,  is 
under  a  duty  to  return  an  escaped  patient 
to  the  hospital  from  which  he  escaped. 

(2)  All  types  of  admissions  to  a  State 
hospital,  including  voluntary,  medical 
certification,  emergency,  judicial  and 
mentally  ill  criminals,  fall  within  the 
purview  of  G.  S.  122-27  insofar  as  the 
same  pertain  to  an  escape  by  a  patient. 


As  to  question  number  1,  G.  S.  122-27  provides  that  when  any 
patient  of  a  State  hospital  has  escaped,  the  superintendent  shall 
notify  the  sheriff  and  the  clerk  of  court  of  the  county  from  which 
the  patient  was  committed  and,  upon  receipt  of  such  notice,  the 
sheriff  is  under  a  duty  to  return  such  patient  to  the  hospital  from 
which  he  has  escaped.  The  end  sought  to  be  achieved  by  this  statute 
is  the  prompt  return  to  the  hospital  of  an  escaped  patient,  the  reason 
for  the  escape  being  irrelevant. 

It  is  noted,  as  to  question  number  2,  that  various  provisions  of 
Chapter  122  deal  with  the  question  of  admissions.  G.  S.  122-36 
defines  the  words  "hospitalize"  and  "hospitalization"  as  meaning 
those  processes  promulgated  by  Chapter   122  whereby  an  alleged 
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mentally  ill,  mentally  retarded  or  inebriate  person  may  be  placed 
in  an  appropriate  State  hospital  and  reads  in  part:  "The  terms  shall 
include  voluntary,  medical  certification,  emergency  and  judicial 
processes." 

The  following  authorize  various  types  of  admissions:  G.  S.  122-56, 
voluntary  admission;  G.  S.  122-58,  medical  certification; 
G.  S.  122-59,  emergency  hospitalization;  Article  7  of  Chapter  122 
(G.  S.  122-60  through  65.5),  judicial  hospitahzation;  Article  1 1  of 
Chapter  122  (G.  S.  122-83  through  91),  hospitahzation  of  persons 
charged  with  or  convicted  of  crime. 

G.  S.   122-27  reads  in  pertinent  part  as  follows: 

"When  any  patient  of  a  State  hospital.  .  .has  escaped, 
the  superintendent  of  the  hospital  shall  immediately 
notify  the  sheriff  and  clerk  of  court  of  the  county 
from  which  the  patient  was  committed;  if  the 
superintendent  has  reasonable  grounds  to  beheve  that 
the  patient  is  in  any  other  county,  he  may  also  notify 
the  sheriff  of  such  county.  Upon  receipt  of  such 
notice,  it  shall  be  the  duty  of  the  sheriff  to  return 
such  patient  to  the  hospital  from  which  he  has 
escaped.  ..."   (Emphasis  added.) 

It  is  apparent  that  the  General  Assembly  in  enacting  these  statutes 
intended  that  any  patient,  regardless  of  the  type  of  commitment, 
who  escapes  from  the  hospital  to  which  he  has  been  admitted,  shall 
be  returned  promptly. 

,  .  Robert  Morgan,  Attorney  General 

\    '  Parks  H.  Icenhour, 

•      '  Assistant  Attorney  General 


24  May   1972  -     , 

Subject:     ,     's    .  ■.  Taxation;    Ad    Valorem;    Situs;    Personal 

•  .    /      ...     Property;  Property  in  Custody  of  Person 
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Requested  by: 
Question: 


Conclusion: 


Other  Than  Owner;  Truck  Chassis; 
G.  S.   105-274,  -304,  -315 

Mr.  W.  T.  Cozart 
Wilson  County  Attorney 

Where  foreign  corporation  brings  truck 
chassis  into  North  Carolina  and  to  Wilson 
County  truck  body  manufacturer  for 
purpose  of  having  body  mounted  to 
chassis,  and  chassis  will  be  in  North 
CaroHna  for  an  indefinite  time  from  one 
day  to  three  weeks  or  longer,  pending 
completion  of  the  mounting  process: 

(1)  does  chassis  located  in  Wilson  County 
on  1  January  1972  have  a  tax  situs  in 
North  Carohna? 

(2)  does  chassis  located  in  Wilson  County 
on  1  January  1972  have  a  tax  situs  in 
Wilson  County? 

(3)  is  the  body  manufacturer  required  to 
report  the  chassis  to  the  tax  supervisor  of 
Wilson  County? 

(1)  Yes. 

(2)  Yes.  ■ 

(3)  Yes. 


The  Wilson  County  Attorney  has  stated  the  following  factual 
situation: 

X  Company,  a  North  CaroHna  corporation,  has  its  principal  place 
of  business  in  Wilson  County,  where  it  is  primarily  engaged  in  the 
manufacture  of  truck  bodies.  Frequently,  a  foreign  corporation  will 
contract  with  X  Company  to  manufacture  a  truck  body  and  to 
mount  it  upon  a  truck  chassis  owned  by  the  foreign  corporation, 
which  that  corporation  will  cause  to  be  driven  or  otherwise  delivered 
to  the  body  plant.  The  body  is  mounted  upon  the  chassis  through 
a  simple  mounting  process  and  the  completed  vehicle  is  then  driven 
or  otherwise  delivered  out-of-state  to  the  foreign  customer.  In  many 
instances,  the  driver  who  delivers  the  chassis  to  the  plant  will  take 
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delivery  of  the  completed  unit  on  the  same  day.  In  other  instances, 
the  chassis  will  remain  stored  on  the  plant  lot  anywhere  from  two 
to  three  weeks  or  longer. 

The  County  Attorney's  question  is  "whether  the  truck  chassis 
located  on  the  property  of  the  body  company  on  January  1,  1972, 
is  required  to  be  reported  to  the  Wilson  County  Tax  Supervisor 
under  G.  S.   105-315." 

That  statute,  effective  1   January   1972,  provides  in  part  as  follows: 

"§  105-315.  Reports  by  persons  having  custody  of 
tangible  personal  property  of  others.-(si)  As  of 
January  1,  every  person  having  custody  of  taxable 
tangible  personal  property  that  has  been  entrusted  to 
him  by  another  for  storage,  sale,  renting,  or  any  other 
business  purpose  shall  furnish  the  appropriate  tax 
supervisor  the  reports  required  by  subdivisions  (a)(1) 
and  (a)(2),  below:   .... 

(2)  For  all  other  tangible  personal  property, 
there  shall  be  furnished  to  the  tax  supervisor 
of  the  county  in  which  the  property  is  situated 
a  statement  showing  the  name  of  the  owner  of 
,'  the  property,  a  description  of  the  property,  the 
quantity  of  the  property,  and  the  amount  of 
money,  if  any,  advanced  against  the  property 
by  the  person  having  custody  of  it." 

Since  X  Company  is  required  to  make  the  report  only  if  it  has 
custody  of  taxable  property,  two  other  questions  must  first  be  dealt 
with: 

(1)  Does    the    property   have   a   tax   situs  in   North 
'  •        Carohna; 

(2)  If  so,  does  it  have  a  tax  situs  in  Wilson  County? 

If  the  answers  to  (1)  and  (2)  are   "yes",  then  the  answer  to  the 

County   Attorney's   question  is  necessarily   "yes";  otherwise,  it  is 
II      It 
no  . 
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G.  S.   105-274  provides  in  part: 

"§  105-274.  Property  subject  to  taxation  .-(a)  All 
property,  real  and  personal,  within  the  jurisdiction  of 
the  State  shall  be  subject  to  taxation  unless  it  is: 

(1)  Excluded  from  the  tax  base  by  a  statute  of 
statewide  apphcation  enacted  under  the 
classification  power  accorded  the  General 
Assembly  by  Article  V,  Sec.  2(2),  of  the  North 
Carolina  Constitution,  or 

(2)  Exempted  from  taxation  by  the  Constitution 
or  by  a  statute  of  statewide  application  enacted 
under  the  authority  granted  the  General 
Assembly  by  Article  V,  Sec.  2(3),  of  the  North 
Carolina  Constitution.   ..." 

Examination  of  the  Constitution  and  the  Machinery  Act 
(G.  S.  §  §  105-275,  -280)  reveals  that  the  property  described  above 
is  neither  excluded  from  the  tax  base  nor  exempted  from  taxation. 
However,  to  be  taxable,  it  must  be  "within  the  jurisdiction  of  the 
State";  that  is,  it  must  have  a  tax  situs  here. 

The  applicable  considerations  for  determining  situs  within  a  state 
are  stated  thus  in  American  Jurisprudence: 

"§  448.  Generally. --FQTSonal  property  may  properly 
be  assessed  for  taxation  only  in  the  state  in  which 
it  has  a  situs.  By  an  ancient  fiction  generally 
recognized  by  comity  and  expressed  by  the  maxim 
'mobilia  sequuntur  personam,'  the  situs  of  personal 
property  of  every  description,  however  ponderous  and 
unwieldy  and  wherever  actually  kept  or  located,  was 
at  the  domicil  of  the  owner  and  subject  to  the 
jurisdiction  of  the  owner's  sovereign;  in  legal 
contemplation  its  location  changed  with  every  change 
of  the  owner's  domicil.  This  rule  expresses  a 
comprehensive  and  general  rule  applicable  to  the 
taxation  of  a  comprehensive  and  general  rule 
applicable    to    the    taxation    of    personal    property, 
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especially  intangible  personal  property.  Domicilof  the 
owner  is  an  important  and  often  a  controlling  factor. 
It  is  prima  facie  the  place  of  taxation.  In  the  absence 
of  statutes  to  the  contrary,  and  of  anything  to  show 
it  has  acquired  an  actual  situs  elsewhere,  the  general 
rule  is  that  for  purposes  of  taxation  all  personal 
property  has  its  situs  at  the  domicil  of  the  owner; 
unless  it  has  acquired  a  definite  situs  elsewhere,  or 
unless  other  provision  is  made  by  statute,  such 
property  is  taxable  to  the  owner  in  the  county,  city, 
or  town  or  other  taxing  district  in  which  the  owner 
lives  and  has  his  domicil.  This  is  true  of  personal 
property  of  every  description.  As  assessment  of 
personal  property  in  any  other  state  or  county  than 
the  one  in  which  the  owner  resides  is  proper  only  when 
it  appears  that  the  property  is  being,  to  some  extent, 
kept  and  maintained  in  such  state  or  county,  and  is 
not  there  casually,  nor  in  transition,  nor  temporarily, 
in  the  ordinary  course  of  business  or  commerce. 

"§  449.  Limitations  on  Application  of  Maxim 
'Mobilia  Sequuntur  Personam.^-  .  .  .  The  origin  of  the 
doctrine  dates  from  ancient  times  when  jewels  and 
gold  principally  constituted  the  movable  property,  and 
they  could  be  taken  by  the  owner  from  one  place  to 
another,  but  with  the  broadening  of  commerce  and 
industry  and  the  consequent  increase  in  the  volume 
and  variation  in  the  character  of  personal  property, 
the  ancient  rule  expressed  in  the  maxim  has  yielded 
more  and  more  to  the  law  of  the  actual  situs  of  the 
property.  The  idea  of  a  'physical  situs'  as  the  proper 
situs  for  taxation,  in  analogy  with  the  situs  of  'real 
property,'  is  a  more  rational  one,  because  it  enables 
the  state  from  which  such  property  receives  the  bulk 
of  its  protection  to  impose  a  share  of  the  cost  of 
protection  upon  such  property.  At  the  present  day, 
the  separation  of  the  situs  of  personal  property  from 
the  domicil  of  the  owner  for  the  purposes  of  taxation 
is  a  familiar  doctrine,  and  the  maxim  'mobilia 
sequuntur  personam'  is  no  longer  controlling  on  the 
question  of  taxation  of  personal  property  which  has 
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an  actual  situs  elsewhere  than  at  the  owner's  domicil. 
It  may  be  taxed  where  it  is  situated  or  located, 
although  the  domicil  of  the  owner  is  elsewhere.  The 
test  of  situs  for  taxation  purposes  is  the  place  of  its 
location  and  use.  The  taxing  power  of  the  state  may 
be  exercised  over  all  property  coming  temporarily 
within  its  territory  for  trade,  business,  or  convenience, 
unless  some  constitutional  limitation  is  thereby 
violated.  ..." 

51  Am.  Jur.  Taxation,  §§  448,  449  {Emphasis 
added.) 

Questions  analogous  to  the  instant  one  have  been  considered  by 
this  Office  in  the  past.  In  his  letter  to  Thomas  J.  McGraw  dated 
19  April   1960,  the  Attorney  General  wrote: 

"I  have  your  letter  of  April  14  in  which  you  state 
that  Joan  Fabrics,  a  nonresident  corporation,  owns 
certain  raw  materials  which  were  located  in  Catawba 
County  as  of  January  1,  1960.  A  domestic 
corporation  weaves  these  raw  materials  into  greige 
goods  on  a  commission  basis  and  then  returns  them 
to  Joan  Fabrics.  You  ask  my  opinion  as  to  whether 
the  raw  materials  and  goods  in  process  of  manufacture 
and  the  finished  goods  owned  by  the  foreign 
corporation  but  located  in  Catawba  County  as  of 
January  1  would  be  subject  to  taxation  by  the 
County. 

"In  my  opinion,  the  goods  have  become  a  part  of  the 
mass  of  goods  in  this  State  and  have  a  taxable  situs 
in  this  State  as  of  January   1." 

In  his  letter  to  John  T.  Brock,  dated  27  April   1967,  he  wrote: 

"Prior  to  January  1,  1967,  Company  A,  a  New  York 
Corporation  with  no  principal  office  or  place  of 
business  in  North  Carolina,  shipped  to  Company  B, 
a  North  Carolina  Corporation  with  its  only  place  of 
business  in  Davie  County,  North  Carolina,  a  quantity 
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of  material  under  agreement  to  be  manufactured  into 
wearing  apparel,  the  material  remaining  the  property 
of  Company  A,  and  upon  completion  to  be  shipped 
back  to  Company  A  in  New  York  City.  On 
January  1,  1967,  Company  B  has  this  material  on 
hand  at  its  Davie  County  plant  in  various  stages  of 
completion  and  subsequently  completes  the  material 
and  ships  it  to  Company  A  in  New  York  City  on 
January  25,   1967. 

"Question  1,  Does  the  property  acquire  situs  in  Davie 
County,  North  Carolina,  for  ad  valorem  taxes 
purposes?  .... 

"  1 .  I  am  of  the  opinion  that  personal  property  owned 
by  a  foreign  corporation  but  held  in  this  State  on 
January  1  for  the  purpose  of  being  processed  and 
manufactured  is  subject  to  ad  valorem  taxation  in  this 
State.  G.  S.   105-281,  -302.  ..." 

In  finding  situs  to  be  in  North  Carolina  in  the  opinions  referred 
to  above,  the  Attorney  General  was  obviously  satisfied  upon  the 
facts  that  the  property  was  located  in  North  Carolina  for  the 
furtherance  of  the  trade,  business  or  convenience  of  the  foreign 
owner,  and  that  its  movement  in  interstate  commerce  had  been  so 
terminated  or  interrupted  as  to  dispel  that  constitutional 
impediment. 

We  are  constrained  to  reach  the  same  conclusion  here.  Obviously, 
it  suits  the  business  purposes  of  the  foreign  corporation  to  have 
its  chassis  wed  to  a  body  and  thus  manufactured  into  a  completed 
truck  in  this  State.  It  has  come  to  rest  for  an  indefinite  time  in 
North  Carolina,  has  become  a  part  of  the  general  mass  of  property 
within  the  State  and  is  thus  subject  to  its  taxing  power. 

Minnesota  v.  Blasius  (1930)  290  U.  S.  1, 
54  S.  Ct.  34,78  L.  Ed.  \?>\\sQQ2i\so  Boise  National 
Leasing,  Inc.  v.  United  States  (1966), 
257  F.  Supp.  614,  remanded  on  other  grounds, 
389  F.  2d  633  (1968);  Select  Imports,  Inc.  v. 
Campbell,  (1961)   196  F.  Supp.   181. 
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Having  answered  the  first  question  "yes",  we  must  look  to 
G.  S.  105-304  to  determine  where,  in  North  Carolina,  the  property 
is  taxable.  The  following  sections  impel  us  to  the  conclusion  that 
the  chassis  in  question  has  a  tax  situs  in  Wilson  County: 

"§  105-304.  Place  for  listing  tangible  personal 
property.-.  .  .  .(d)  Property  of  Taxpayers  With  No 
Fixed  Residence  in  This  State.-.   .   .   . 

(2)  Tangible  personal  property  owned  by  a 
domestic  or  foreign  taxpayer  (other  than  an 
individual  person)  that  has  no  principal  office 
in  this  State  shall  be  taxable  at  the  place  in  this 
State  at  which  the  property  is  situated.  .   .   . 

(f)  Property  Situated  or  Commonly  Used  at  Premises 
Other  Than  Owner's  Residence.-  Subject  to  the 
provisions  of  subsection  (e),  above:    .... 

(2)  Tangible  personal  property  situated  at  or 
commonly  used  in  connection  with  a  business 
premises  hired,  occupied,  or  used  by  the  owner 
of  the  personal  property  (or  by  the  owner's 
agent  or  employee)  shall  be  taxable  at  the  place 
at  which  the  business  premises  is  situated. 
Tangible  personal  property  that  may  be  used  by 
the  public  generally  or  that  is  used  to  sell  or 
vend  merchandise  to  the  public  shall  be  regarded 
as  falling  within  the  provisions  of  this 
subdivision   (f)(2).   ..." 

Since  the  answer  to  question  (2)  is  also  "yes",  the  conclusion  is 
inescapable  that  G.  S.  105-315,  set  out  above,  requires  X  Company, 
under  the  circumstances  described  herein,  to  hst  any  chassis  in  its 
possession  on  1  January  1972  with  the  Wilson  County  Tax 
Supervisor.  It  should  be  observed  in  conclusion  that  in  so  doing, 
the  foreign  corporation  is  not  being  subjected  to  any  new  or 
different  tax  HabiHty.  The  liabihty  is  the  same  as  has  existed  in 
the  past.  The  only  change  is  that  the  county  is  now  more  Hkely 
to  discover  it. 
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Robert  Morgan,  Attorney  General 
Myron  C.  Banks, 
Assistant  Attorney  General 


26  May   1972 
Subject:  • 

Requested  by: 
Question: 


Conclusion: 


Municipalities;  Boundaries;  Session  Laws; 
Municipal  Charters;  Boundary  between 
Towns  of  Yaupon  Beach  and  Long  Beach 

Mr.  Henry  G.  Foy 

Long  Beach  Town  Attorney 

Since  the  1955  Session  Law  incorporating 
Yaupon  Beach  cites  its  western  boundary 
as  Middleton  Avenue,  and  the  1965  Session 
Law  incorporating  Long  Beach  cites  its 
eastern  boundary  as  the  east  line  of 
Middleton  Street,  what  is  the  true 
boundary  between  the  two  towns? 

The  later,  more  exact  enactment  would 
control  and  the  correct  boundary  between 
the  two  towns  would  be  the  east  line  of 
Middleton  Street. 


The  legislature  is  empowered  to  set  the  boundaries  of  a  city  or  town. 
G.  S.  160A-21.  It  may  even  revoke  the  charter  of  a  city  or  town 
and  incorporate  this  area  into  another  city  or  town.  2  Strong, 
N.   C.  Index  2d,  Municipal  Corporations,  Sec.  2,  p.  607. 

In  the  present  case,  the  General  Assembly  incorporated  the  Town 
of  Yaupon  Beach  by  Chapter  624  of  the  1955  Session  Laws.  The 
town  limits  were  described  in  part  as  being  bounded  ".  .  .on  the 
West  by  Middleton  Avenue.  ..."  Nothing  else  appearing,  this 
would  make  the  boundary  the  center  of  the  street.  However,  the 
General  Assembly,  in  incorporating  the  Town  of  Long  Beach  by 
Chapter  259  of  the  Session  Laws  of  1965,  cited  as  a  portion  of 
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that  town's  boundaries  that  the  boundary  ran  "...  along  the  east 
line  of  Middleton  Street.  ..."  Middleton  Street  and  Middleton 
Avenue  are  the  same.  The  description  of  neither  town  has  been 
changed. 

Where  there  is  a  possible  conflict  between  two  enactments  of  the 
legislature,  the  latter  enactment  will  control.  Bland  v.  City  of 
Wilmington,  278  N.  C.  657  (1971).  The  specific  description  of  the 
Town  of  Long  Beach  enacted  in  1965  would  control  over  the  general 
description  of  Yaupon  Beach  enacted  in  1955.  Therefore,  the 
boundary  between  the  two  towns  would  be  the  east  hne  of 
Middleton  Street  as  it  existed  in   1965. 

Robert  Morgan,  Attorney  General 
Rafford  E.  Jones, 
Assistant  Attorney  General 


30  May   1972 
Subject: 


Airport  Authority;  PoHce;  Power  to 
Appoint  a  Police  Force  with  Full  Police 
Powers;  G.  S.  63-48;  G.  S.  63-53(2) 


Requested  by: 


Question: 


Conclusion: 


Mr.  William   Owen   Cooke 

Attorney      for      Greensboro-High      Point 

Airport  Authority 

Does  the  Greensboro-High  Point  Airport 
Authority  have  authority  to  appoint 
airport  guards  or  police  with  full  police 
powers? 

Yes. 


The  Greensboro-Higli  Point  Airport  Authority  was  created  by 
Chapter  98,  Pubhc-Local  and  Private  Laws  of  1941.  The  Authority 
is  a  body  corporate  and  pohtic,  having  the  powers  conferred  therein. 
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It  is  noted  that  Section  9  of  Chapter  98  of  the  Pubhc-Local  and 
Private  Laws  of  1941  confers  upon  the  Authority  all  rights  and 
powers  given  to  the  counties  or  municipalities  by  the  statutes  of 
North  Carolina  which  may  now  be  in  effect  or  be  enacted  in  the 
future  relating  to  the  development,  regulation  and  control  of 
municipal  airports  and  the  regulation  of  aircrafts,  and  the  County 
of  Guilford  may  delegate  its  powers  under  the  said  acts  to  the 
Authority  and  the  Authority  shall  have  concurrent  right  with  the 
County  of  Guilford  to  control,  regulate  and  provide  for  the 
development  of  aviation  in  the  County  of  Guilford.  In  addition, 
Section  10  of  this  Act  authorized  the  Authority  to  employ  such 
agents,  engineers,  attorneys  and  other  persons  whose  services  may 
be  deemed  by  the  Authority  to  be  necessary  or  useful  in  carrying 
out  the  provisions  of  this  Act. 

G.  S,  63-48,  relating  to  pubhc  airports,  defines  "municipahty"  to 
mean  any  county,  any  public  subdivision,  pubhc  corporation, 
authority  or  district  in  this  State  which  is  or  may  be  authorized 
by  law  to  estabhsh,  acquire,  construct,  maintain,  improve  and 
operate  airports  and  other  air  navigation  facihties. 

G.  S.  63-53(2)  authorizes  a  municipality  to  appoint  airport  guards 
or  police  with  full  pohce  powers. 

Construing  the  provisions  of  Chapter  98,  Public-Local  and  Private 
Laws  of  1941,  together  with  the  provisions  of  Chapter  63  of  the 
General  Statutes  of  North  Carohna,  we  are  convinced  that  the 
authority  to  appoint  airport  guards  or  police  with  full  pohce  powers 
resides  within  the  Airport  Authority. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
^^  >        Deputy  Attorney  General 


1   June   1972 

Subject:  Pubhc   Officers  &  Employees;  Pohcemen; 

Off-Duty  Pohce  Officers;  Power  of  Arrest; 
Moonhghting 
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Requested  by:  Mr.  Gene   Edmundson 

Oxford  City   Attorney 

Questions:  (1)    An    off-duty    city    police    officer,    in 

complete  uniform,  is  hired  by  a  private 
concern  to  police  its  lot.  What  is  his  power 
of  arrest  for  misdemeanors  not  on  the 
premises  but  within   his  presence? 

(2)  What  is  the  city's  hability  for  injuries 
arising  from  an  arrest  by  an  off-duty  police 
officer  in  full  uniform  while  working  for 
a  private  concern   (moonlighting)? 

Conclusions:  (1)   The   officer's   power  of  arrest  in   the 

circumstances  set  out  in  Question  (1)  is 
the  same  as  when  on  duty. 

(2)  The  city's  liability  under  the  facts  is 
the  same  as  when  the  officer  is  on  duty. 

As  to  Conclusion  No.   (1),  at  18  McQuiUin,  Miniicipal  Corporations 
3d,    §    53.80b  at   page  340,  it  is  said: 

"A  poUce  officer  when  off  duty  is  still  an  officer  and 
a  policeman,  having  authority,  if  not  indeed  the  duty 
to  exercise  functions  pertaining  to  his  office  in 
appropriate  circumstances,  without  regard  to 
departmental  rules  relating  to  hours." 

In  State  v.  Peters,  44  Misc.   2d  470,  254  N.  Y.  S.   2d    10  (1964) 

aff'd  24  A.  D.  2d  989,  265   N.  Y.  S.  2d  612 

aff'd  273  N.  Y.  S.  2d  217,            18  N.  Y.  2d   238            (1968); 

aff'd  392  U.  S.  540,     88  S.  Ct.    1912,  20  L.  ed  2d  917,     the 
Court  at  p.    12  said: 

"A  pohce  officer  on  'off-duty'  status  is  nevertheless 
not  relieved  of  his  obligation  as  an  officer  to  preserve 
peace  and  to  protect  the  lives  and  property  of  the 
citizens  and  of  the  public  in  general.  How  fortunate 
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society  is  and  has  been  that  'off-duty'  pohce  officers 
have  traditionally  recognized  this  obligation,  has  been 
demonstrated  on  innumerable  occasions  in  many 
communities  when  such  officers  have  risked  and 
sacrificed  their  lives  to  frustrate  the  commission  of 
crime  or  to  bring  the  perpetrator  of  crime  to  justice." 

In  the  Peters  case,  an  off-duty  pohce  officer  observed  two  men 
tiptoeing  about  in  the  hall  of  an  apartment  house  before  descending 
the  stairway  rapidly.  The  officer  pursued  the  men  and  apprehended 
one  of  them.  On  a  motion  to  suppress  the  evidence  as  illegally  seized 
because  the  arrest  was  illegal,  the  Court  found  that  the  officer  had 
the  authority  to  detain  the  defendant  and  overruled  the  motion. 

In  Simms  v.  State,  319  S.  W.  2d  717  (Texas  1958),  the  defendants 
were  charged  with  an  assault  on  a  pohce  officer.  The  defendants 
contended  the  officer  was  not  a  police  officer  because  he  was  off 
duty  and  out  of  uniform.  The  court  overruled  defendants' 
contention  stating  that  the  officer  was  under  a  duty  to  stop  the 
defendants  when  they  were  trying  to  forcibly  eject  a  driver  from 
his  car  and  assault  him. 

An  off-duty  corrections  officer  was  injured  while  attempting  to 
pursue  thieves  he  observed  robbing  a  cash  register.  He  was  held  to 
be  entitled  to  workmen's  compensation  benefits  because  he  was 
acting  in  the  line  of  duty  as  a  peace  officer.  Quinlan  v.  New  York 
City,  33  A.  D.  2d  714,  305  N.  Y.  S.  2d  4  (1969).  In  another 
workmen's  compensation  case,  the  court  found  a  housing  authority 
pohceman  entitled  to  benefits  when,  wliile  off  duty,  he  attempted  j 
to  arrest  two  men  who  were  stealing  the  tires  off  an  automobile. 
Washington  v.  New  York  City,  31  A.  D.  2d  700, 
295  N.  Y.  S.  2d  845  (1968);  Cf:  Jasaitiis  v.  City  of  Patterson, 
137  A.  2d  1;  also  see  King  v.  Clinton,  343  S.  W.  2d  185  (where 
policeman  shot  himself  on  his  way  to  work  and  held  entitled  to 
workmen's  compensation). 

It  appears  from  available  authority  that  though  a  police  officer  may 
be  off  duty,  he  is  still  a  police  officer  and  retains  his  power  of 
arrest  for  crimes  committed  in  his  presence. 

As  to  Conclusion  No.  (2),  though  a  pohce  officer  may  be  off  duty 
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and  privately  employed  in  the  nature  of  a  security  guard,  if  he  is 
attired  in  the  pohce  uniform  of  his  municipal  employer  with  the 
consent  of  his  municipal  employer,  such  officer  is  holding  himself 
out  as  being  a  pohce  officer  and,  in  fact,  is  a  police  officer. 
Therefore,  it  would  appear  that  the  tort  liability  of  his  municipal 
employer  would  be  the  same  as  when  such  officer  was  on  duty. 

There  have  been  a  number  of  cases  where  the  surety  or  municipality 
have  been  held  Uable  for  the  negligent  use  of  a  gun  by  an  off-duty 
pohceman.  Town  of  Lester  v.  Trail,  101  S.  E.  732  (1920);  Durkin 
V.  Thomas,  77  N.  J.  Super,  311,  130  S.  E.  2d  157  (1963); 
Hacker  V.  City  of  New  York,  261  N.  Y.  S.  2d  751  (1965)  (where 
pohceman  shot  wife  while  cleaning  gun);  Rives  v.  Boiling, 
180  Va.  124,  21  S.  E.  2d  755  (1942)  (held  city  liable  where 
pohceman  accidentally  shot  visitor  while  twirling  gun  as  he  cleaned 
the  gun  under  the  behef  it  was  empty);  Beer  v.  City  of  Newark, 
71  N.  J.  Super,  12,  176  A.  2d  249  (municipahty  held  liable  when 
officer  accidentally  shot  bystander  due  to  inadequate  training  with 
guns);  Burns  v.  New  York,  174  N.  Y.  S.  2d  192  (1958)  (court 
held  that  when  a  man  was  shot  during  search  for  drugs  by  off-duty 
policeman,  the  shooting  was  within  the  scope  of  the  pohceman 's 
employment).  Also  see:  57  Am.  Jur.  2d,  Municipal,  Etc.,  Tort 
Liability,  §  254,  and  18  McQuilhn,  Municipal  Corporations 
3d,   §   53.80b  and  53.80c. 

It  is  worthy  of  note  that  anti-moonlighting  regulations  have  generahy 
been  upheld.  See  88  A.  L.  R.  2d   1235. 

-  Robert  Morgan,  Attorney  General 

,  William  W.  Melvin, 

:     ,  Assistant  Attorney  General 


5   June   1972 

Subject:  Courts;    Juveniles;     Release,    Conditional; 

Probation  Orders 

Requested  by:  Mr.   Robert  D.  Eason 

Director 
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Carteret  County  Department  of  Social 
Services 

Questions:  (1)  If  a  district  court  judge  enters  an  order 

placing  a  child  on  probation  for  a  specified 
period  under  G.  S.  7A-286,  and  the  child 
is  subsequently  committed  to  and  released 
from  the  custody  of  the  Board  of  Youth 
Development  prior  to  the  expiration  date 
in  the  probation  order,  is  the  child  still 
subject  to  the  provisions  of  the  probation 
order? 

(2)  When  the  Board  of  Youth  Development 
grants  a  conditional  release  to  a  child  and 
the  period  of  probation  specified  in  the 
order  of  the  district  court  has  not  expired 
'  and    the    order    has    not    otherwise    been 

terminated,  is  the  juvenile  subject  to  the 
control  of  the  district  court  or  the  control 
of  the  Board  of  Youth  Development,  or 
both  the  court  and  the  Board  of  Youth 
Development,  during  the  period  of  his 
'  '  conditional  release? 

Conclusions:  (1)    Under    the    circumstances    stated    in 

Question  (1),  the  child  is  still  subject  to 
the  provisions  of  the  probation  order  unless 
and  until  some  event  occurs  by  which  the 
order  is  terminated  automatically  by  its 
own  provisions  or  unless  and  until  the 
court  enters  an  order  terminating  the 
probation. 

(2)  Under  the  circumstances  stated  in 
Question  (2),  the  child  is  subject  to  the 
control  of  the  Board  of  Youth 
Development  and  the  court. 

Concerning    Conclusion    (1),   pertinent   provisions   of  the   General 
Statutes  are  as  follows: 
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"§  7A-286.  Disposition.-.  ...  In  any  case  where  the 
court  adjudicates  the  child  to  be  dehnquent, 
undiscipHned,  dependent  or  neglected,  the  jurisdiction 
of  the  court  to  modify  any  order  of  disposition  made 
in  the  case  shall  continue  during  the  minority  of  the 
child  or  until  terminated  by  order  of  the  court,   .... 

"The  court  shall  have  a  duty  to  give  each  child  subject 
to  juvenile  jurisdiction  such  attention  and  supervision 
as  will  achieve  the  purposes  of  this  Article.  Upon 
motion  in  the  cause  or  petition,  and  after  notice  as 
provided  in  this  Article,  the  court  may  conduct  a 
review  hearing  to  determine  whether  the  order  of  the 
court  is  in  the  best  interest  of  the  child,  and  the  court 
may  modify  or  vacate  the  order  in  light  of  changes 
in   circumstances  or  the  needs  of  the   child. 

"The  following  alternatives  for  disposition  shall  be 
available  to  any  judge  exercising  juvenile  jurisdiction, 
and  the  judge  may  combine  any  two  of  the  applicable 
alternatives  when  he  finds  such  disposition  to  be  in 
the  best   interest  of  the  child: 


"(4)  In  the  case  of  any  child  who  is  delinquent 
or  undisciplined,  the  court  may: 

a.  Place  the  child  on  probation  for 
whatever  period  of  time  the  court  may 
specify ,  and  subject  to  such  conditions  of 
probation  as  the  court  finds  are  related 
to  the  needs  of  the  child  and  which  the 
court  shall  specify,  under  the  supervision 
of  the  juvenile  probation  officer  or  family 
counselor; 


"(5)  In  the  case  of  any  child  who  is  delinquent, 
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the  court  may  commit  the  child  to  the  care  of 
the  North  Carohna  Board  of  Juvenile  Correction 
....  If  the  Board  fmds  that  any  child 
committed  to  its  care  is  not  suitable  for  the 
program  of  any  facihty  operated  by  the  Board, 
or  that  further  court  action  is  needed  to  protect 
the  best  interest  of  a  child  at  the  end  of  his 
term,  the  Board  shall  make  a  motion  in  the 
cause  so  that  the  court  may  enter  an  appropriate 
order. " 

"§  110-22.  .  .  .  At  the  end  of  a  child's  period  of 
probation,  the  child  shall  appear  after  notice  of  a 
hearing  with  the  juvenile  probation  officer  so  that  the 
court  may  evaluate  the  child's  need  for  continued 
supervision,  and  the  judge  may  terminate  the 
probation,  continue  the  child  on  probation  under  the 
same  or  modified  conditions  for  a  specified  term,  or 
enter  such  other  order  as  the  court  may  find  to  be 
in  the  best  interest  of  the  child."  {Emphasis  added.) 

It  appears  that  it  is  the  sense  of  the  above  quoted  statutory 
provisions  that  the  commitment  of  a  child  to  the  Board  of  Youth 
Development  does  not  terminate  a  probation  order.  We  have  found 
no  authority  for  a  contrary  conclusion. 

Alluding  to  Conclusion  (2),  only  the  Board  of  Youth  Development 
and  its  administrative  personnel  may  terminate  the  conditional 
release,  and  they  may  specify  the  conditions  which  must  be  met 
for  the  conditional  release  to  continue.  This  is  true  because  of 
statutory   provisions  as   follows: 

"§  7A-286.  .  .  .(5)  ...  The  Board  or  its 
administrative  personnel  shall  have  final  authority  to 
determine  when  any  child  who  has  been  admitted  to 
any  facility  operated  by  the  Board  has  sufficiently 
benefitted  from  the  program  as  to  be  ready  for 
release." 

"§  134-17.  Conditional  release;  Department  may 
grant  conditional  release;  revocation  of  release.-JhQ 
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Department  of  Youth  Development  shall  have  power 
to  grant  conditional  release  to  any  person  in  any 
school,  institution  or  agency  under  its  jurisdiction  and 
may  delegate  this  power  to  the  directors  of  the  various 
schools,  institutions  and  agencies,  under  rules  and 
regulations  adopted  by  the  Board.  Conditional  release 
may  be  terminated  at  any  time  by  written  revocation 
by  the  director,  under  the  rules  and  regulations 
adopted  by  the  Board,  which  written  revocation  shall 
be  sufficient  authority  for  any  officer  of  the  school, 
institution  or  agency,  or  any  peace  officer  to 
apprehend  any  person  named  in  such  written 
revocation  in  any  county  of  the  State  and  to  return 
such   person  to   the  institution." 

However,  as  long  as  the  child  remains  on  conditional  release,  it  does 
not  appear  that  there  is  anything  to  prevent  the  court  from  changing 
the  provisions  of  the  probation  order.  Nor  does  it  appear  that  there 
is  anything  to  prevent  the  court  from  entering  a  new  order  of 
commitment  to  the  Board  of  Youth  Development  for  any  violation 
of  the  probation  order  or  for  any  offense  not  covered  by  the 
probation  order  but  for  which  the  law  provides  that  the  child  may 
be  so  committed.  Finally,  for  so  long  as  the  child  remains  on 
conditional  release,  it  does  not  appear  that  there  is  anything  to 
prevent  the  court  from  requiring  any  other  disposition  with  regard 
to  the  child  which  the  law  permits  the  court  to  require  in  the  case 
of  any  other  juvenile. 

Robert  Morgan,  Attorney  General 
Robert  S.  Weathers, 
Assistant  Attorney  General 


5  June    1972 

Subject:  Social  Services;  Adoption  of  Adults;  Effect 

of  Individual  Concerned  Reaching  Majority 
Before   Entry   of  Final  Order 
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Requested  by:  Mr.  Clifton  M.  Craig 

Commissioner 
N.  C.  Department  of  Social  Services 

Question:  Is  an  adoption  proceeding  instituted  on  a 

minor  and  processed  to  fruition  under  the 
statutes  dealing  with  adoption  of  minors 
invalidated  solely  because  the  individual  to 
be  adopted  attains  majority  prior  to  entry 
of  the  final  adoption  order? 

Conclusion:  An  adoption   proceeding  instituted   on   a 

minor  and  processed  to  fruition  under  the 
statutes  dealing  with  adoption  of  minors  is 
not  invalidated  solely  because  the 
individual  to  be  adopted  attains  majority 
prior  to  entry  of  the  final  adoption  order. 

This  question  arose  because  Chapter  48  of  the  General  Statutes  sets 
forth  two  different  types  of  procedures  to  be  utilized  in  adoption 
cases.  The  procedures  involving  adoption  of  a  minor  (G.  S.  48-3 
through  G.  S.  48-35)  are  longer  and  far  more  complex  than  the 
relatively  simple  and  uncompHcated  procedures  prescribed  for  a 
situation  where  the  individual  to  be  adopted  is  an  adult 
(G.  S.  48-36).  Further,  the  following  thought-provoking  language 
is  found  in  G.  S.  48-36: 

".  .  .The  provisions  of  this  Chapter  which  are  not  a 
part  of  this  section  shall  not  apply  to  the  adoption 
of  persons  who  are  more  than   18  years  of  age." 

Taken  at  face  value,  this  language  might  be  so  superficially  persuasive 
that  the  two  procedures  are  mutually  exclusive  as  to  require  a 
conclusion  that  the  final  order  described  in  the  question  above  is 
invahd. 

However,  this  language  taken  from  G.  S.  48-36  has  been  the  subject 
of  a  prior  opinion  of  the  Attorney  General.  See  41  N.C.A.G.  599 
(1971).  The  prior  opinion  dealt  with  the  effect  of  a  change  in  the 
statute  prescribing  the  age  of  majority-21  vis-a-vis  18-rather  than 
our  question  as  to  the  effect  of  the  change  in  status  resulting  from 
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the  individual's  attaining  majority.  Nonetheless,  the  long-standing 
legislative  policies  recognized  in  that  previous  opinion,  coupled  with 
the  same  type  of  realistic  approach  to  the  basic  problem  as  utilized 
there,  point  the  way   to  the  answer  to   the   present  question. 

Reduced  to  fundamentals,  it  is  clear  that,  in  promulgating  the 
statutes  dealing  with  adoptions,  the  General  Assembly  sought  to 
protect  the  rights  of  the  individuals  adopted,  the  adopting  parents, 
and  the  natural  parents.  Patently,  when  devising  the  simplified 
procedures  for  adoption  of  an  adult  individual,  the  legislators  took 
cognizance  of  the  obviously  lesser  need  for  built-in  safeguards 
designed  to  protect  the  mature  individuals  involved.  Thus,  where 
actual  consent  of  the  natural  parents  or  other  appropriate  party  is 
required  for  a  child,  a  semblance  of  constructive  notice  in  the  form 
of  a  10-day  posting  of  the  petition  on  the  courthouse  door  is  all 
that  is  required  where  an  adult  is  to  be  adopted.  Further,  as  to 
the  other  key  requirement  for  adoption  of  an  adult,  i.e.  personal 
consent  of  the  individual,  similar  consent  is  also  required  for  any 
child    12  years  of  age  or  older.   See  G.   S.  48-10. 

In  short,  in  the  situation  described  by  the  present  question,  the 
riglits  of  all  parties  would  be  equally  or  more  fully  protected  by 
virtue  of  the  case  being  processed  under  the  sections  dealing  with 
minors  than  would  be  the  case  if  adoption  proceedings  were 
reinstituted   under  the   provisions  of  G.   S.  48-36. 

The  following  philosophy  which  constituted  the  touchstone  of  the 
opinion  of  the  Attorney  General  previously  cited  herein  is  equally 
apropos  to  and  dispositive  of  the   current  question: 

"Consistently  and  traditionally,  the  legislative  policy 
with  respect  to  adoptions  has  been  one  calculated  to 
avoid  any  later  unjustified  disturbance  of  the 
relationship  which  has  been  established  by  the 
adoption  proceeding  (G.  S.  48-1).  In  keeping  with 
this  policy,  ability  of  any  person  to  question  the 
validity  of  an  adoption  proceeding  by  reason  of 
procedural,  jurisdictional,  or  other  defect  or 
irregularity  is  severely  curtailed  (G.  S.  48-28). 
Therefore,  the  determination  that  the  adoption 
proceedings   herein   questioned   are  valid   is   certainly 
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consistent  with  this  legislative  pohcy  and  is  virtually 
mandated  by  it."   (41   N.C.A.G.,  at  page  601.) 

Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


7  June   1972 
Subject: 


Requested  by: 

;.   ■ 

Questions: 


State  Departments,  Institutions  & 
Agencies;  Reorganization;  Department  of 
Commerce;  Transfer  of  the  North  Carolina 
Burial  Commissioner  and  the  North 
Carolina  Burial  Commission  to  the 
Department  of  Commerce  by  a  Type  II 
Transfer;  Powers  and  Duties  of  the 
Secretary  of  Commerce;  Articles  1  and  15 
of  Chapter   143 A  of  the  General  Statutes 

Mr.  Irvin  Aldridge 

Secretary  of  the  Department  of  Commerce 

Pursuant  to  the  Executive  Organization  Act 
of  1971,  Chapter  MSA  of  the  General 
Statutes,  the  North  Carohna  Burial 
Commissioner  (Commissioner)  and  the 
North  Carolina  Burial  Commission 
(Commission)  were  transferred  by  a 
Type  II  transfer  to  the  Department  of 
Commerce.  The  transfer  of  the 
Commissioner  and  the  Commission  having 
been  accomplished,  may  the  Secretary  of 
Commerce  require  (1)  the  transfer  of  all 
books,  papers,  documents  and  financial 
records  of  the  Commission  to  a  central 
location  designated  by  the  Secretary  of 
Commerce     and      (2)     the     transfer     of 
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administrative  personnel  employed  by  the 
Commissioner  and  the  Commission  to 
other  offices  within  the  Department  of 
Commerce  for  Umited  periods  of  time? 

Conclusions:  (1)    The    Secretary    of    Commerce    may 

require  that  all  books,  papers,  documents 
and  financial  records  of  the  Commissioner 
and  Commission  be  kept  in  a  central 
location  designated  by  the  Secretary. 

(2)  Once  transfer  of  the  Commissioner  and 
Commission  to  the  Department  of 
Commerce  has  been  accomplished,  all 
administrative  employees  heretofore 
employed  by  either  the  Commissioner  or 
Commission  are  subject  to  the  supervision 
and  direction  of  the  Secretary  of 
Commerce,  including  the  power  of  the 
Secretary  of  Commerce  to  appoint,  dismiss, 
or  transfer  administrative  personnel  within 
the  offices  included  in  the  Department  of 
Commerce. 

Chapter  MSA  of  the  General  Statutes,  the  Executive  Organization 
Act  of  1971,  created  among  others  the  Department  of  Commerce, 
headed  by  the  Secretary  of  Commerce.  G,  S.  143A-171.  The  North 
Carolina  Burial  Commissioner  and  the  North  Carohna  Burial 
Commission  were  transferred  under  the  Executive  Organization  Act 
to  the  Department  of  Commerce  by  a  Type  II  transfer. 
G.  S.   143A-183  and   143A-184. 

As  provided  in  G.  S.  143A-6(b),  a  Type  II  transfer  means  the 
transferring  intact  of  an  existing  agency  to  a  principal  department 
so  that  the  agency  transferred  "shall  be  administered  under  the 
direction  and  supervision  of  that  principal  department,  but  shall 
exercise  all  its  prescribed  statutory  powers  independently  of  the  head 
of  the  principal  department,  except  that  under  a  Type  II  transfer 
the  management  functions  of  any  transferred  agency,  or  part  thereof, 
shall  be  performed  under  the  direction  and  supervision  of  the  head 
of    the    principal    department.  "    {Emphasis    added.)    The    term 
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"management  functions"  as  used  in  G.  S.  143A-6(b)  means 
"Planning,  organizing,  staffing,  directing,  coordinating,  reporting  and 
budgeting."  G.  S.    l43A-6(c). 

Pursuant  to  G.  S.  143A-6(b)  and  143A-6(c),  the  Secretary  of  the 
Department  of  Commerce,  as  head  of  the  Department  of  Commerce, 
may  require  that  all  books,  papers,  documents  and  financial  records 
of  the  Commissioner  and  Commission  be  kept  in  a  central  location 
designated  by  the  Secretary.  Moreover,  since  all  administrative 
employees  heretofore  employed  by  either  the  Commissioner  or 
Commission  are  subject  to  the  supervision  and  direction  of  the 
Secretary  of  Commerce,  the  Secretary  of  Commerce  may  direct  a 
transfer  of  administrative  personnel,  either  on  a  temporary  or 
permanent  basis,  within  any  of  the  offices  included  in  the 
Department  of  Commerce.  The  transfer  of  administrative  personnel 
is  hmited  only  to  the  extent  that  such  a  transfer  would  effectively 
cause  either  the  Commissioner  or  the  Commission  to  be  unable  to 
responsibly  carry  out  the  duties  imposed  on  these  agencies  by  the 
General  Assembly. 

.    .;,  Robert  Morgan,  Attorney  General 

i  Andrew  A.  Vanore,  Jr., 

Deputy  Attorney  General 


9  June   1972 
Subject: 


Taxation;  Income  Tax;  Gain  From  Sale  of 
Property;  Mortgage  Assumption 

Agreement;  G.  S.  105-14 1(a)(3);  Gift  Tax; 
Transfer  for  Less  Than  Full  Consideration; 
G.  S.   105-189 


Requested  by: 


Question: 


Mr.  B.  W.  Brown,  Director 
Individual  Income  Tax  Division 
N.  C.  Department  of  Revenue 

Where  A  owned  land,  having  a  fair  market 
value  of  $200,000,  in  which  his  basis  was 
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$100,000,  and  conveyed  it  to  B,  and  the 
deed  provided  that  B  would  assume  and 
pay  an  existing  mortgage  in  the  amount  of 
$150,000,  what  tax  consequences  flow 
from  the  transaction? 

Conclusions:  (1)    The   assumption   of  the   mortgage   is 

consideration  for  the  conveyance  and  to 
the  extent  that  the  consideration  exceeds 
the  basis,  there  is  a  gain  for  income  tax 
purposes. 

(2)  To  the  extent  that  the  value  of  the 
property  exceeds  the  consideration,  there 
is  a  gift  for  gift  tax  purposes. 

A  owned  land  in  which  his  basis  was  $100,000.  He  conveyed  the 
land  to  his  son,  B.  At  the  time  of  conveyance,  the  land  had  a  fair 
market  value  of  $200,000  and  was  subject  to  a  mortgage  securing 
a  note,  the  balance  of  which  was  $150,000  at  the  time  of 
conveyance.  The  deed  provided  that  the  conveyance  was  made 
subject  to  the  mortgage,  "which  the  grantee  assumes  and  agrees  to 
pay."  A  delivered  the  deed  to  B,  who  accepted  and  recorded  it. 

The  tax  consequences  of  this  transaction  are  twofold. 

To  the  extent  of  the  balance  due  upon  the  note  which  B  assumed, 
there  was  consideration  passing  from  B  to  A.  That  consideration 
was,  of  course,  B's  agreement  to  assume  A's  mortgage  indebtedness, 
which,  as  between  A  and  B  made  B,  the  grantee,  the  principal  debtor, 
and  A,  the  mortgagor-grantor,  merely  a  surety.  Brown  v.  Turner, 
202  N.  C.  221  {\932)\ Bank  V.  Whitehurst,  203  N.  C.  302(1932). 

In  fact,  such  an  agreement  makes  the  grantee  liable  both  to  his 
grantor  and  to  the  mortgagee.  Rector  v.  Lyda,  180  N.  C.  577 
(1920). 

The  following  general  rule,  stated  in  59  C.J.S.  Mortgages  §407,  is 
cited  with  approval  in  Beaver  v.  Ledbetter,  269  N.  C.   142  (1967): 

"A  grantee  who  with  knowledge  of  its  contents  accepts 
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a  conveyance  which  requires  him  to  assume  the 
payment  of  an  existing  mortgage  becomes  personally 
liable  therefor  even  though  he  does  not  sign  the  deed 
or  was  not  present  when  the  grantor  signed  and 
acknowledged  it,  and  even  in  the  absence  of  an 
antecedent  agreement  to  assume,  and  without  entry 
of  possession."  See  also  55  Am.  Jur.  2d,  Mortgages 
§    1050. 

Beaver  v.  Ledbetter,  supra,  also  observes  that  a  mortgage  assumption 
clause  in  a  deed  is  not  a  part  of  the  grant,  and  is  not  a  covenant 
running  with  the  land,  but  is  a  collateral  undertaking  relating  to 
the  consideration,  personal  and  contractual  in  nature. 

It  seems  that  such  an  agreement  is  indeed  consideration,  for  A  has 
shifted  the  primary  obligation  to  pay  to  B,  who  must  either  pay 
or  suffer  foreclosure.  If  A  and  B  had  not  desired  such  a  consequence, 
the  deed  very  simply  could  have  omitted  the  assumption  agreement. 
Thus,  in  the  illustration,  A  has  in  effect  received  $150,000  for 
property  in  which  he  had  a  basis  of  $100,000,  and  has  experienced 
a  gain  of  the  difference,  or  $50,000.  Such  gain  is  gross  income  and 
subject  to  income  tax.  G.  S.   §§    105-141(a)(3),   140,   136. 

In  addition,  since  the  property  was  worth  $200,000,  and  A  received, 
in  effect,  only  $150,000,  the  difference  of  $50,000  is  a  gift  to  B, 
and  subject  to  the  gift  tax.  G.  S.   §§    105-188,   189. 

'       '  Robert  Morgan,  Attorney  General 

Myron  C.  Banks, 
'  Assistant  Attorney  General 


^ 


13  June   1972 

Subject:  State       Departments,      Institutions      and 

■    ■•     ■:■     '       Agencies;  University  of  North  CaroHna  at 

.       ■'     Chapel    Hill;    Pubhc    Utihties;    Governor's 

Commission  to  Study  Sale  or  Retention  of 

..  •      ;'  '  ■  ^    University   Owned  Utilities;  Chapter  723, 

Session  Laws  of  1971 
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Requested  by: 


Questions: 


Conclusions: 


Mr.  John  L.  Temple 

Assistant  Vice  Chancellor,   Business 

University  of  North  Carohna  at  Chapel  Hill 

(1)  Whether  the  appointment  and  powers 
of  the  Commission  appointed  by  the 
Governor  under  Chapter  723,  Session 
Laws  of  1971,  to  study  and  make 
recommendations  regarding  the  feasibility 
of  sale  or  retention  of  the  University  of 
North  Carolina  owned  utilities,  extend  for 
the  period  specified  from  the  date  of  the 
actual  appointment  of  the  Commission,  as 
opposed  to  a  previous  date  provided  in  the 
Act  for  the  making  of  such  appointment? 

(2)  Whether  the  appointment  of  the  Special 
Commission  and  the  further  authority  and 
powers  granted  to  said  Commission  under 
Chapter  723,  Session  Laws  of  1971,  to 
negotiate  for  and  effect  the  terms  of  any 
sale  or  other  disposition  recommended  to 
and  approved  by  the  Board  of  Trustees  of 
the  University,  are  hmited  in  duration  to 
any  period  of  time  specified  in  said  Act? 

(1)  The  appointment  and  powers  of  the 
Commission  appointed  under  Chapter  723, 
Session  Laws  of  1971,  to  study  the 
feasibility  of  retention  or  sale  of  the 
University  owned  utilities  and  to  make  its 
reports  and  recommendations  to  the  Board 
of  Trustees  of  the  University,  extend  for 
the  period  of  time  specified  in  the  Act 
from  the  date  of  the  actual  appointment 
of  the  Commission  by  the  Governor. 


(2)  The  appointment  and  further  powers 
of  the  Commission  under  Chapter  723, 
Session  Laws  of  1971,  to  negotiate  for  and 
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effect    the    terms   of   any    sale    or   other 

disposition  of  such  utihties  recommended 

'  to  and  approved  by  the  Board  of  Trustees 

of    the    University,    are    not    limited    in 

'•  •  '       '  duration  to  any  period  of  time  specified 

in  said  Act. 

Chapter  723,  Session  Laws  of  1971  (Senate  Bill  622),  is  an  Act 
providing  for  appointment  by  the  Governor  of  a  Special  Commission 
to  study  the  feasibility  of  retaining  or  selling  or  otherwise  disposing 
of  the  utilities  (telephone,  electric,  water  and  sewer  systems)  owned 
by  the  University  of  North  Carolina  at  Chapel  Hill  and  to  make 
reports  and  recommendations  with  regard  thereto  to  the  Board  of 
Trustees  of  the  University.  This  Act  further  empowers  said 
Commission,  in  consultation  with  University  officials,  to  actually 
negotiate  for  and  effect  the  terms  of  any  sale  or  other  disposition 
of  any  of  such  utilities  which  is  recommended  to  and  approved  by 
the  Board  of  Trustees.  This  Act  was  ratified  by  the  General  Assembly 
on  July  1,  1971,  and  provides  that  it  shall  be  effective  upon  its 
ratification. 

With  regard  to  the  date  of  appointment  of  this  Commission,  this 
Act  provides  in  part  in  Section  1  as  follows:  "The  Governor  shall 
appoint  as  soon  as  feasible  and  prior  to  July  1,  1971,  a  Special 
Commission.  ..."  The  Act  further  provides  in  part  in  Section  2 
as  follows:  "The  Commission  shall  complete  its  study  within  six 
months  of  its  appointment;  provided,  however,  for  good  cause  shown 
the  Governor  may  grant  the  Commission  an  additional  period,  not 
to  exceed  six  months,  to  complete  the  study."  The  Commission 
was  actually  appointed  by  the  Governor  on  November  30,  1971, 
and  began  its  dehberations  in  December  of  1971.  The  Commission 
requested  an  extension  of  six  months  prior  to  May  31,   1972. 

Since  the  Act  did  not  become  effective  until  its  ratification  on 
July  1,  1971,  the  Governor  could  not  have  made  the  appointment 
"prior  to  July  1,  1971",  and  this  wording  which  remained  in  this 
Act  as  of  the  date  of  its  ratification  became  upon  enactment  by 
the  Legislature  on  July  1,  mere  surplusage  and  of  no  effect.  The 
Legislature  in  so  acting  on  July  1,  1971,  could  not  reasonably  have 
had  any  other  intent.  Furthermore,  the  Act  specifically  allows  the 
Commission   an   initial   period   to   complete   its  study   "within  six 
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months  of  its  appointment"  {Emphasis  added).  It  is  readily  apparent 
from  this  wording  that  the  Legislature  intended  that  the  Commission 
have  this  period  of  time  which  was  to  begin  with  the  date  of  its 
actual  appointment. 

The  intent  and  spirit  of  an  Act  are  controlling  in  its  construction, 
and  the  language  of  a  statute  will  be  construed  contextually  and 
harmonized  to  ascertain  the  legislative  intent.  In  the  event  of  any 
possible  conflict  of  provisions  leading  to  different  results,  the  proper 
construction  is  the  one  most  reasonable  and  just  and  consonant  with 
the  purpose  of  the  Act.  7  Strong,  A^.  C  Index,  2d,  pp.  68-70. 
Therefore,  the  Commission  appointed  under  this  Act  has  an  initial 
period  of  six  months,  beginning  November  30,  1971,  to  complete 
its  study  and  recommendations,  and  if  the  Governor  grants  the 
additional  period  authorized  for  good  cause  shown,  the  authority 
and  power  of  the  Commission  to  make  its  study  and 
recommendations  will  not  expire  until  November  30,   1972. 

The  only  time  hmitation  specified  in  this  Act  is  in  Section  2  in 
reference  to  the  duty  of  the  Commission  to  make  its  "study"  which 
section  provides  a  maximum  of  twelve  months  "to  complete  the 
study."  It  is  readily  apparent  that  the  further  authority  and  powers 
granted  to  the  Commission  to  negotiate  for  and  effect  the  terms 
and  agreement  of  any  sale  or  other  disposition  can  only  commence 
and  be  exercised  when  the  Commission's  study  is  completed  and 
the  Board  of  Trustees  has  approved  the  action  recommended  by 
the  Commission.  There  is  no  time  limitation  provided  in  this  Act 
either  for  approval  by  the  Board  of  Trustees  of  all  or  any  part  of 
the  action  recommended  by  the  Commission  or  for  such  negotiation 
and  completion  of  agreement  of  sale  or  other  disposition  by  the 
Commission  after  approval  by  the  Board  of  Trustees. 

Robert  Morgan,  Attorney  General 
I.   Beverly  Lake,  Jr., 
Assistant  Attorney  General 
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14  June   1972 


Subject: 


Requested  by: 


Questions: 


Conclusions: 


Criminal  Law  and  Procedure;  Hot  Pursuit; 
Arrest  by  Police  Officer  Outside  Corporate 
Limits  of  Municipality 

Honorable  Henry  W.  Hight 

Clerk 

Vance  County   Superior  Court 

(1)  Does  a  municipal  police  officer  of  the 
Town  of  Middleburg  have  power  of  arrest 
outside  corporate  limits? 

(2)  May  he  "hot  pursue"  and  arrest  a 
criminal  outside  the  corporate  limits? 

(1)  G.  S.  160A-286  provides  that  city 
poHcemen  shall  have  all  the  powers  vested 
in  law  enforcement  officers  by  statute  or 
common  law  within  one  mile  of  the 
corporate  limits  of  the  city. 

(2)  G.  S.  160A-286  provides  that  when 
any  offense  is  committed  within  the 
corporate  limits  of  a  city  or  its 
extraterritorial  jurisdiction  under 
circumstances  that  would  authorize  a 
police  officer  to  arrest  without  a  warrant, 
the  officer  may  pursue  the  offender  outside 
the  corporate  limits  and  outside  the  city's 
extraterritorial  jurisdiction  for  a  distance  of 
not  more  than  three  miles  from  the 
corporate  limits  for  the  purpose  of  making 
an  arrest. 


City  charters  may  have  provisions  relating  to  the  above  questions 
which  may  be  controlling.  However,  G.  S.  160A-3(c)  states  that 
when  a  power,  duty,  function,  privilege,  or  immunity  is  conferred 
on  cities  by  a  general  law,  and  a  charter  enacted  earlier  than  the 
general  law  omits  or  expressly  denies  or  limits  the  same  power,  duty, 
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function,  privilege  or  immunity,  the  general  law  shall  supersede  the 
charter. 

So  far  as  we  can  ascertain,  the  Charter  of  the  Town  of  Middleburg 
merely  confers  upon  it  all  powers  found  in  the  general  statutes 
relating  to  municipalities.  Therefore,  the  poHcemen  of  the  Town 
of  Middleburg  have  all  the  authority  set  forth  in  G.  S.   160A-286. 

See  G.  S.  15-40  and  G.  S.  15-41  for  statutory  authority  to  arrest 
persons  for  a  felony  or  misdemeanor  without  a  warrant. 

In  summary,  the  pohce  officer  may  exercise  his  authority  for  one 
mile  outside  the  corporate  hmits  to  the  same  extent  he  may  do 
so  within  the  corporate  limits. 

In  those  cases  where  he  has  a  warrant  for  a  person's  arrest,  and 
in  those  cases  where  the  officer  is  authorized  to  arrest  without  a 
warrant  and  the  person  flees,  the  officer  may  pursue  for  a  distance 
not  to  exceed  three  miles  from  the  corporate  limits  for  the  purpose 
of  making  the  arrest. 

Robert  Morgan,  Attorney  General 
James  F.  Bullock, 
Deputy  Attorney  General 


15  June   1972 
Subject: 


Taxation;     Cigarette 
G.  S.   105-113.3, 
G.  S.   105-164.3 


Tax;     Sales     Tax; 
G.  S.   105-113.5, 


Requested  by: 


Question: 


Mr.  Eric  L.  Gooch,  Director 

Sales  &  Use  Tax  Division 

N.  C.  Department  of  Revenue 

Is  the  cigarette  tax  excluded  from  the  sales 
tax  base  in  North  Carolina? 
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Conclusion:  No.   The  cigarette  tax  is  included  in  the 

North  Carolina  sales  tax  base. 

The  question  of  the  meshing  of  the  State  sales  and  cigarette  taxes 
necessitates  an  examination  of  the  pertinent  statutory  provisions. 

G.  S.  105-113.3  provides  in  relevant  part:  "It  is  hereby  declared 
to  be  the  intent  and  purpose  of  this  Article  that  the  incidence  of 
the  tax  herein  provided  for  shall  rest  upon  the  ultimate  consumer 
and  not  upon  the  grower  or  processor  of  leaf  tobacco  or  upon  the 
manufacturer  of  cigarettes.  .  .  .  But  it  is  the  intent  of  this  Article 
that  such  tax  shall  be  added  to  the  sales  price  and  passed  on  from 
successive  sellers  to  successive  purchasers  so  that  it  may  be  included 
in  the  ultimate  purchase  price  of  the  final  or  last  purchaser.  .  .  . 
The  provisions  of  this  section  shall  in  no  w^ay  affect  the  assessment, 
levy  or  collection  of  the  taxes  provided  for  by  this  Article,  .  .  .  ." 
{Emphasis  added.) 

G.  S.  105-113.5  provides  in  pertinent  part:  "/«  addition  to  all  other 
taxes  and  fees,  a  tax  is  hereby  levied  upon  the  sale  or  possession 
for  sale  within  this  State  by  distributors  of  all  cigarettes  at  the  rate 
of  one  mill  per  individual  cigarette."   {Emphasis  added.) 

G.  S.  105-164.3(16)  of  the  Sales  and  Use  Tax  Act  provides  that 
"'Sales  Price'  means  the  total  amount  for  which  tangible  personal 
property  is  sold.  ..."   {Emphasis  added.) 

G.  S.  105-164. 3(16)c  provides  that  the  '"Sales  price'  shall  not 
include  the  amount  of  any  tax  imposed  by  the  United  States  upon 
or  with  respect  to  retail  sales.   ..." 

This  tax  on  a  tax  problem  has  been  the  subject  of  litigation  in  other 
jurisdictions.  In  Cunningham  Drug  Stores,  Inc.  v.  Nims,  318  Mich. 
467,  29  N.W.  2d  915  (1947),  the  plaintiff  objected  to  the  inclusion 
of  the  excise  tax  it  had  to  pay  under  Michigan's  Cigarette  Tax  Act 
in  the  gross  proceeds-olits^les  of  cigarettes  for  the  purpose  of 
computing  the  amount  of  tax  payable  under  the  Michigan  General 
Sales  Tax  Act.  The  Michigan  Supreme  Court,  however,  held  the 
cigarette  tax  properly  includable  in  its  gross  proceeds  for  determining 
its  sales  tax  liability.  For  the  same  result  on  the  same  question  but 
as  to  gasoline,  see  Pure  Oil  Company  v.  State,  12  So.  2d  861  (Ala. 
1943). 
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While  the  treatment  in  other  jurisdictions  is  often  beneficial,  our 
attention  must  ultimately  be  focused  on  the  appHcable  substantive 
provisions  of  the  relevant  North  CaroHna  statutes.  However,  sound 
legal  principles  and  law  transcend  State  lines  and  we  have  found 
particularly  helpful  and  pertinent  here  the  rationale  of  a  line  of 
Georgia  cases,  culminating  in  Undercofler  v.  Capital  Automobile 
Company,  111  Ga.  App.  709,  143  S.E.  2d  206  and  State  v.  Thoni 
Oil  Magic  Benzol  Gas  Stations,  Inc.,  121  Ga.  App.  454,  174  S.E. 
2d  224.  Basically,  those  cases  provide  that  if  a  tax  is  imposed  at 
a  time  prior  to  the  point  of  retail  sale  or  other  consumer  transaction, 
it  is  an  element  of  the  cost  of  the  property  sold  and  must  be  included 
as  part  of  the  retail  sales  price  for  purposes  of  calculating  Georgia's 
sales  and  use  taxes. 

An  examination  of  G.  S.  105-113.3  reveals  that  the  tax  is  ''added 
to  the  sales  price  and  passed  on  from  successive  sellers  to  successive 
purchasers  so  that  it  may  be  included  in  the  ultimate  purchase  price 
of  the  final  or  last  purchaser."  {Emphasis  added.)  Thus,  under  the 
North  Carolina  statute,  a  sale  by  a  wholesaler  to  a  distributor  is 
not  subject  to  the  North  Carolina  sales  tax,  since  it  is  a  sale  for 
resale  (G.  S.  105-164.4),  but  would  be  subject  to  the  North  Carolina 
cigarette  tax  by  definition  ("such  tax  shall  be  added  to  the  sales 
price  and  passed  on  from  successive  sellers  to  successive  purchasers"). 
The  cigarette  tax  has  thus  been  imposed  prior  to  the  time  of  retail 
sale  and  has  become  part  of  the  total  amount  for  which  the  cigarettes 
are  sold  and  part  of  the  "sales  price"  as  defined  in  G.  S. 
105-164.13(16). 

The  fact  that  G.  S.  105-1 13.3  provides  that  the  tax  "shall  rest  upon 
the  ultimate  consumer"  does  not  control  here.  The  taxing  tentacle 
of  G.  S.  105-1 13.5  attaches  long  before  the  final  sale  to  a  consumer. 
While  the  North  Carohna  cigarette  tax  is  to  be  borne  by  the  ultimate 
consumer,  the  tax  itself  blankets  almost  the  entire  distributive 
process.  In  effect,  the  consumer  carries  the  taxing  burden  only 
because,  unlike  wholesalers  and  distributors,  he  by  definition  is 
unable  to  recoup  the  cigarette  tax  through  the  availability  of  an 
additional  sale.  ,-  , 

While  not  controlling  here,  it  is  of  interest  to  note  that  in  G.  S. 
105-1 64. 3(16)c,  the  legislature  expressly  enumerated  those  taxes 
which  are   not   to  be  included  in  the   "sales  price"   for  sales  tax 
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purposes.  No  State  taxes  are  so  enumerated. 


Robert  Morgan,  Attorney  General 
George  W.  Boylan, 
Associate  Attorney 


15  June   1972 
Subject: 

Requested  by: 
Question: 


Conclusion: 


Business  and  Commerce;  Professional 
Corporation  Act  (Chapter  55B); 

Domestication  of  Foreign  Corporations 

Mr.  Clyde  Smith 

Deputy  Secretary  of  State 

May  a  foreign  corporation,  incorporated  in 
its  home  state  prior  to  June  5,  1969,  in 
a  state  which  permitted  it  to  engage  in  a 
"professional  service",  as  defined  in 
Chapter  55B  prior  to  June  5,  1969,  be 
domesticated  in  North  Carolina  after  June 
5,  1969,  without  complying  with 
Chapter  55B  of  the  General  Statutes? 

Yes. 


"The  Professional  Corporation  Act",  (hereinafter  "Act"),  codified 
as  Chapter  55B  of  the  General  Statutes,  was  ratified  by  the  General 
Assembly  on  June  5,  1969,  and  became  effective  January  1,  1970. 

The  Act  contains  a  "grandfather"  clause,  Section  15,  which  provides 
in  part: 

"This  Chapter  shall  not  apply  to  any  corporation 
which,  prior  to  June  5,  1969,  was  permitted  by  law 
to  render  professional  services  as  defined  herein." 

In  my  opinion,  the  word   "law"   appearing  in  the  quoted  portion 
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of  Section  15  relates  not  only  to  the  laws  of  North  Carolina  but 
also  to  the  laws  of  other  states.  Therefore  it  is  permissible  for  the 
Office  of  the  Secretary  of  State  to  permit  the  domestication  in  this 
State  of  a  foreign  corporation  without  complying  with  Chapter  55B 
when  such  foreign  corporation  was  permitted,  prior  to  June  5,  1969, 
under  the  laws  of  such  foreign  state,  to  engage  in  a  "professional 
service"  as  defined  in  Chapter  55 B. 

Robert  Morgan,  Attorney  General 
Millard  R.  Rich,  Jr., 
Assistant  Attorney  General 


19  June   1972 
Subject: 


Mental  Health;  Release  from  Commitment 
to  Hospital  under  G.  S.  122-84; 
Applicability  of  G.  S..  122-67  to  Mentally 
111  Criminals 


Requested  by: 


Dr.  Bob  Rollins 
Superintendent 
Dorothea  Dix  Hospital 


Question : 


Does  G.  S.  122-67  authorize  the 
superintendent  of  a  State  hospital  for  the 
mentally  ill  to  administratively  release  on 
probation  a  patient  who  has  been 
committed  to  the  hospital  under  the 
provisions  of  G.  S.  122-84  after  being 
acquitted  at  trial  for  a  serious  offense  upon 
the  ground  of  his  mental  illness? 


Conclusion: 


G.  S.   122-67 
superintendent 
mentally  ill  to 
probation     a 
committed    to 
provisions    of 


does  not  authorize  the 
of  a  State  hospital  for  the 
administratively  release  on 
patient  who  has  been 
the  hospital  under  the 
G.  S.   122-84    after   being 
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acquitted  at  trial  for  a  serious  offense  upon 
the  ground  of  his  mental  illness. 

This  problem  arises  by  virtue  of  the  basic  principle  of  our  system 
of  jurisprudence  which  precludes  punishment  of  an  individual  for 
a  crime  when,  as  a  result  of  mental  illness,  he  is  not  responsible 
for  his  actions.  The  General  Assembly  has  addressed  the  tickHsh 
problem  of  balancing  the  rights  of  this  type  individual  against  the 
welfare  and  safety  of  himself  and  the  general  pubhc  so  as  to  afford 
the  maximum  protection  to  all  parties  concerned.  The  results  of 
this  thinking  of  the  legislators  took  the  form  of  G.  S.  1 22-84  which 
provides,  inter  alia,  that,  after  acquittal  of  a  serious  offense  by  reason 
of  mental  illness,  the  trial  judge  shall  make  inquiry  into  the 
defendant's  mental  condition.  Further,  this  section  requires  the  trial 
judge  to  commit  this  type  of  individual  to  a  designated  hospital 
for  care  and  treatment  when,  as  a  result  of  this  inquisition, 

"...  the  judge  shall  find  that  the  mental  condition 
or  disease  of  such  person  is  such  as  to  render  him 
dangerous  either  to  himself  or  other  persons,  and  that 
his  confinement  for  care,  treatment,  and  security 
demands  it.  ..." 

Concurrently  with  this  provision,  the  General  Assembly  promulgated 
G.  S.  122-86  which  delineated  the  procedures  for  discharge  of  this 
type  of  individual  when  discharge  action  becomes  appropriate. 
Article  11  of  Chapter  122,  entitled  "Mentally  111  Criminals", 
contains  no  additional  specific  authorization  for  discharge  of  this 
type  of  criminal,  be  it  temporary  or  permanent,  full  or  probationary. 
Therefore,  in  the  past,  it  has  been  evident  that  the  statutory 
provisions  embodied  in  G.  S.  122-86  automatically  precluded 
administrative  release  of  this  type  of  patient. 

However,  it  is  now  necessary  to  revisit  this  problem  due  to  the 
relatively  recent  decision  of  the  Supreme  Court  of  North  Carolina 
in  the  Case  of  In  Re  John  J.  Tew,  Jr.,  280  N.  C.  612  (1972).  In 
that  decision  Justice  Sharp,  the  author  justice,  characterizing 
G.  S.  122-86  as  "mishmash"  and  currently  "a  thing  of  shreds  and 
patches,"  terminated  any  legal  efficacy  remaining  in  this  section  as 
authority  for  the  discharge  of  criminal  patients. 
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Further,  in  the  penultimate  paragraph  wherein  the  rules  of  procedure 
for  the  de  novo  habeas  corpus  hearing  required  in  the  Tew  case 
were  set  forth,  the  following  challenging  language  was  used: 

~'  "At   the  hearing  the  burden  of  proof  will  be 

upon    petitioner.    The    judge    will    consider   all    the 
evidence  offered  by  both  petitioner  and  the  State  and 
make  his  findings  therefrom.  According  to  the  facts 
•      found.  Tew  may  be  granted  his  unconditional  release  , 

or  he  may  be  remanded  to  the  custody  of  Dorothea 
Dix  Hospital.  Further,  we  perceive  no  legal  reason  why 
he  could  not  be  granted  a  conditional  probationary 
release  if  his  mental  condition  be  found  to  justify  it. 
See  G.  S.  122-67  (1964).  We  note  that  Tew  is  not 
now  a  person  charged  with  crime  or  one  upon  whom 
judgment  has  been  suspended;  nor  is  he  one  awaiting 
sentence."  (Op.  cited,  at  page  621;  emphasis 
supplied.) 

This  last  mentioned  section,  newly  interjected  into  the  picture  by 
virtue  of  the  Tew  decision,  is  to  be  found  in  Article  8  of 
Chapter  122,  entitled  "Discharge  of  Patients".  It  provides  general 
information  regarding  discharge  or  release  of  mental  patients  and 
the  following  first  paragraph  therein  is  pertinent  to  the  present 
question: 

"When  it  shall  appear  that  any  mentally  ill 
person  under  commitment  to  and  confined  in  a 
hospital  for  the  mentally  ill  but  not  charged  with  a 
crime  or  under  sentence  shall  have  shown  improvement 
in  his  mental  condition  as  to  be  able  to  care  for 
himself,  or  when  he  shall  have  become  no  longer 
dangerous  to  the  community  and  to  himself,  or  when 
it  shall  appear  that  suitable  provision  can  be  made  for 
'  the  alleged  mentally  disordered  person  so  that  he  will 
not  be  injurious  or  dangerous  to  himself  or  the 
community,  the  superintendent  of  the  hospital  may 
in  his  discretion  release  him  on  probation  to  the  care 
-  of  his  guardian,  relative,  friends  or  of  any  responsible 
person  or  agency  in  the  community,  and  may  receive 
him  back  into  the  hospital  without  further  order  of 
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commitment  during  the  continuance  of  the  order  of 
hospitalization  which  shall  not  have  been  terminated 
by  the  action  of  the  superintendent  in  releasing  him 
on  probation.  The  superintendent  of  the  hospital  may 
require  of  the  person  assuming  responsibihty  for  the 
mentally  disordered  patient  released  on  probation 
reports  relative  to  the  patient's  condition  and  evidence 
and  assurance  of  responsibihty." 

Literal  reading  of  Tew,  together  with  this  expHcit  language,  could 
readily  foster  a  conclusion  that  this  decision  serves  as  authority  for 
the  proposition  that  the  superintendent  may  administratively  release 
this  type  of  patient.  Closer  scrutiny  of  this  landmark  decision, 
however,  reveals  that  such  determination  would  be  overly  simplistic. 

In  the  first  sentence  of  the  opinion  cited.  Justice  Sharp  pronounces 
that  the  one  question  presented  is  the  validity  of  the  last  sentence 
of  G.  S.  122-86,  i.e.,  the  verbiage  which  purports  to  prohibit  the 
trial  judge  from  releasing  the  patient  on  writ  of  habeas  corpus  in 
the  absence  of  prescribed  and  described  certificates  by  the 
superintendents  of  the  several  State  hospitals.  That  this  decision  was 
intended  to  serve  as  stare  decisis  for  this  one  question,  and  only 
this  one  question,  was  made  amply  clear  by  the  later  admonition 
in  the  decision  that: 

"The  question  before  us,  however,  is  not 
whether  the  purpose  and  premise  upon  which  the 
legislature  based  the  statute  are  sound,  but  whether 
it  can  constitutionally  make  the  court's  power  to 
release  petitioner  upon  habeas  corpus  depend  solely 
upon  certification  by  the  several  superintendents  that 
he  is  now  sane  and  safe.  The  answer  is  NO."  (Op. 
cited  at  page  618,  emphasis  in  original.) 

Ordinarily-in  fact,  almost  without  exception-the  trial  tactic  for  this 
type  of  defendant  has  been  of  a  confession  and  avoidance  type. 
As  a  result,  normally  it  has  been  estabhshed  (and/or  admitted)  that 
he  has  committed  one  or  more  extremely  serious  offenses  but  is 
only  excused  from  culpability  and  appropriate  punishment  because 
of  his  mental  condition.  In  view  of  the  special  provisions  regarding 
this  type  of  person,  it  is  obvious  that  the  legislators  recognized  this 
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basic  fact  and  had  absolutely  no  intent  to  authorize  the 
administrative  discharge  of  this  type  individual  in  a  fashion  similar 
to  that  authorized  for  patients  not  involved  in  criminal  actions. 

At  least  equally  important,  by  virtue  of  the  following  language  in 
the  Tew  decision,  the  Supreme  Court  of  North  CaroUna  makes 
manifest  its  recognition  and  approval  of  such  a  distinction: 

"In  Ragsdale  (Ragsdale  v.  Overholser,  281  F.  2d 
943  (D.C.  Cir.  I960).),  Burger,  Circuit  Judge,  now 
Chief  Justice  of  the  United  States,  noted  that  one  who 
has  been  committed  to  a  mental  institution  in 
consequence  of  having  obtained  a  verdict  of  not  guilty 
by  reason  of  insanity  belongs  to  an  exceptional  class 
of  people.  He  not  only  has  the  burden  of  proof  when 
he  seeks  his  release,  said  Judge  Burger,  but  '(i)n  a 
"close"  case  even  where  the  preponderance  of  the 
evidence  favors  the  petitioner,  the  doubt,  if  reasonable 
doubt  exists  about  danger  to  the  pubhc  or  the  patient, 
cannot  be  resolved  so  as  to  risk  danger  to  the  pubUc 
or  the  individual.  A  patient  may  have  improved 
materially  and  appear  to  be  a  good  prospect  for 
restoration  as  a  useful  member  of  society;  but  if  an 
"abnormal  mental  condition"  renders  him  potentially 
dangerous,  reasonable  medical  doubts  or  reasonable 
judicial  doubts  are  to  be  resolved  in  favor  of  the  public 
and  in  favor  of  the  subject's  safety.'  Id.  at  947"  (Op. 
cited  at  page  620.) 

Taking  the  language  of  the  In  Re  Tew  decision  in  toto,  it  is  obvious 
that  the  reference  to  probationary  release  in  the  concluding 
paragraph  was  intended  only  to  indicate  an  additional  option  open 
to  the  judge  responsible  for  disposition  of  the  petitioner  in  a  habeas 
corpus  action.  Such  being  the  case,  nothing  in  this  decision  serves 
to  overrule  the  clear  intent  of  the  legislature  that  the  type  of  patient 
with  which  we  are  here  concerned  not  be  a  candidate  for 
administrative  probationary  release  by  the  superintendent  of  a 
mental  hospital.  When  this  Supreme  Court  decision  is  applied  to 
the  existing  statutes,  it  becomes  apparent  that  the  propriety  of  any 
type  of  discharge  or  release  of  this  type  of  patient  should  be 
determined  by  the  appropriate  judge  unfettered  by  unreasonable  and 
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improper  restrictions  and  limitations. 


20  June   1972 
Subject: 

Requested  by: 
Question: 

Conclusion: 


Robert  Morgan,  Attorney  General 
William  F.  O'Connell, 
Assistant  Attorney  General 


Counties;  Boats;  Control  of  Boat  Wake; 
Authority  of  County  to  Pass  Ordinance 

Honorable  Ralph  L.  Thomas 

Sheriff 

Carteret  County 

Can  a  political  subdivision  of  the  State  of 
North  Carohna  pass  an  ordinance  which 
limits  or  prohibits  wakes  created  by 
watercraft? 

A  political  subdivision  of  the  State  of 
North  Carohna  is  not  authorized  to  pass 
ordinances  which  limit  or  prohibit 
watercraft  wakes,  since  such  authority  has 
been  given  to  the  North  Carohna  Wildhfe 
Resources  Commission. 


The  Carteret  County  Board  of  Commissioners  passed  "The  Cedar 
Point  Inland  Waterway  Wake  Control  Ordinance,"  (Carteret  County 
Ordinance  No.  100),  which  became  effective  October  1,  1970.  The 
ordinance  prohibits  any  wake  for  approximately  two  miles  between 
Daybeacon  44  and  Daybeacon  46B  on  the  Atlantic  Intercoastal 
Waterway  in  Carteret  County,  North  Carolina.  The  Sheriff  of 
Carteret  County,  who  is  charged  with  the  enforcement  of  the 
ordinance,  seeks  an  opinion  of  this  Office  as  to  whether  the 
ordinance  is  vahd. 
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The  ordinance  in  question  cites  G.  S.  153-9(55)  as  the  authority 
for  its  passage.  G.  S.   153-9(55)  states: 

"To  Adopt  Ordinances  for  the  Better 
Government  of  the  County  .-To  adopt  ordinances  to 
prevent  and  abate  nuisances,  whether  on  public  or 
private  property;  ordinances  supervising,  regulating,  or 
suppressing  or  prohibiting  in  the  interest  of  public 
morals,  comfort,  safety,  convenience  and  welfare, 
public  recreations,  amusements  and  entertainments, 
and  all  things  detrimental  to  the  public  good;  and 
ordinances  in  exercise  of  the  general  police  power  not 
inconsistent  with  the  Constitution  and  laws  of  the 
State  or  the  Constitution  and  laws  of  the  United 
States.  "  (Emphasis  supplied.) 

Nothing  in  the  above  quoted  statute  specifically  authorizes  the 
regulation  of  the  size  of  wakes  created  by  watercraft.  The  ordinance 
was  based  on  the  general  police  power  provision  of  the  above  quoted 
statute.  Carteret  County  Ordinance  Number  100,  Section  3. 
Although  it  may  be  appropriate  for  such  regulation  under  the  general 
pohce  power  clause  of  the  above  quoted  statute,  it  is  the  opinion 
of  this  Office  that  the  ordinance  in  question  is  inconsistent  with 
the  laws  of  North  Carohna  and  therefore  prohibited. 

G.  S.  75 A- 15  establishes  a  procedure  whereby  local  government 
may  seek  regulation  by  the  State  of  such  matters  as  speed  zones 
and  wake  restrictions.  The  procedure  has  been  established  by  law, 
whereby  local  governments  "may,  but  only  after  pubhc  notice,  make 
formal  apphcation  to  the  Wildlife  Resources  Commission  for  special 
regulations  on  local  waters  as  to  the  matters  Hsted  in  subsection 
(a)  of  this  section."  G.  S.  75A-15(b). 

Subsection  (a)  of  G.  S.  75A-15  states: 

"Upon  petition  to  it  in  accordance  with 
subsection  (b)  of  this  section,  the  Wildlife  Resources 
Commission  is  empowered  to  make  special  regulations, 
for  the  local  water  in  question,  as  to:  (1)  Operation 
of  vessels,  including  restrictions  concerning  speed 
zones,  and  type  of  activity  conducted." 
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Since  a  State  statute  sets  up  the  procedure  for  regulating  speed  zones 
and  there  is  no  State  statute  authorizing  the  county  to  do  so 
specifically,  a  local  ordinance  regulating  such  activity  would  be 
inconsistent  with  the  State  statute  which  estabhshes  a  procedure 
for  such  regulation  on  the  State  level. 

In  addition,  the  North  Carolina  General  Assembly  declared  that  its 
legislative  poUcy  behind  Chapter  75A  of  the  General  Statutes  is  that 
the  laws  relating  to  motorboats  be  uniform.  G.  S.  75 A- 1  states: 

"It  is  the  policy  of  the  State  to  promote  safety 
for  persons  and  property  in  and  connected  with  the 
use,  operation  and  equipment  of  vessels,  and  to 
promote  uniformity  of  laws  relating  thereto." 

The  WildUfe  Resources  Commission's  jurisdiction  applies  to  all  the 
waters  of  this  State.  G.  S.  75A-2(6)  defines  "waters  of  this  State" 
as  ".  .  .  any  waters  within  the  territorial  limits  of  this  State,  and 
the  marginal  sea  adjacent  to  this  State  and  the  high  seas  when 
navigated  as  a  part  of  a  journey  or  ride  to  or  from  the  shore  of 
this  State,  but  does  not  include  private  ponds  as  defined  in 
G.  S.   113-129." 

Thus,  private  ponds  are  the  only  waters  exempted  from  the 
jurisdiction  of  the  Wildlife  Resources  Commission  under  this 
Chapter.  It  is  the  opinion  of  this  Office  that  "local  waters",  as  it 
appears  in  G.  S.  75A-15,  means  those  waters  within  the  territorial 
limits  of  a  pohtical  subdivision  of  this  State  and  are  included  in 
the  definition  of  "waters  of  this  State." 

Robert  Morgan,  Attorney  General 
Thomas  E.  Kane, 
Ocean  Law  Consultant 


-942- 


INDEX     TO     ATTORNEY 


GENERAL     OPINIONS 


Abandonment    (See  Social  Services; 
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Guardians;  Appointment  of  Child's  Guardian 

When  Parents  are  Living  for  School 

Assignment  Purposes  41/5 
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Estate  Among  Brothers  and  Sisters  and 
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This  Case  41/470 

Election;  Promotion  of  by  County  40/75 

Executors,  Administrators  and  Trustees  40/29 

Sureties;  Administration  of  Estates;  Surety 

on  Bond  of  Administrator,  Executor 

and  Collector  -  40/34 


Bread 

Artifically  Colored  Shortening  Chips  in 

Refrigerated  Dough  Biscuit  Products; 

G.  S.  106-225.3  41/674 

Building  Code 

Adoption  by  Local  Governmental  Subdivision; 

Exceptions  from  the  Code  rn.-*  40/68 

Electrical  Code;  Authority  of  City  of 

Kinston  to  Apply  its  Fee  Schedule 

Against  the  County  of  Lenoir  for         -m 

Electrical  Inspections  of  a  County 

Hospital  Located  Outside  but  Within 

One  Mile  of  the  City  Limits  41/93 

Electrical  Code;  Right  of  City  to  Vary  ? 

State  Building  Code  40/458 

Gasoline  Pumps;  Sale  of  Gas  from  Unattended 

Pumps  41/282 

Master  Plumber  (Licensed  as  a  Plumbing      i  r  7 

Contractor)  Must  Supervise  Work  y       41/477 

Building  Permits  i 

Construction  of  State  Buildings  on 

State-Owned  Property  40/735 

Business  and  Commerce 

Banks;  Savings  and  Loan  Associations;  ."' 

Joint  Bank  Account;  Common  Law 

Incidents;  G.  S.  41-2.1;  .'     ' - 

G.  S.  41-2  41/352 

Building  Code;  Gasoline  Pumps;  Sale  of  Gasoline 

from  Unattended  GasoHne  Pumps; 

G.  S.   143-138  41/282 

Chain  Stores;  Privilege  License  Tax;      '     -' 

Montgomery  Ward  Sales  Agency  ,  .  41/33 

"Cooperative";  Use  of  Word  In  Assumed 

Name  40/45 

Credit  Unions;  Interest;  Applicability  of 

Chapter  1303,  1969  Session  Laws 

(Interest  Rates)  to  Credit  Unions  40/48 

Credit  Unions;  Interest;  Maximum  Interest 

Chargeable;  Installment  Payments 
^     Not  Mandatory  40/49 


Credit  Unions;  Investment  of  Funds;  ICU 

Government  Securities  Program  40/50 

Employment  Agency;  Privilege  License  Tax 

Inapplicable  Where  Only  Contact  With 

MunicipaHty  is  by  Telephone  41/82 

Foreign  Corporation  "Doing  Business"  in 

North  Carolina  40/51 

Foreign  Corporations;  Professional 

Corporation  Act;  Domestication 

of  Foreign  Professional 

Corporation  40/46 

Funeral  and  Burial  Trust  Funds;  Payments 

to  Funeral  Home  for  Future  Burial 

Needs  40/51 

Funeral  and  Burial  Trust  Funds;  Pre-Need 

Sale  of  "Garden  Mausoleums", 

"Interment  Crypts"  and  "Lawn 

Crypts"  40/52 

Interest  (See  Interest) 
Laundry  and  Dry  Cleaning;  Privilege 

License  Tax  41/80 

Professional  Corporation  Act;  AppUcabiHty 

to  Domestic  &  Foreign 

Corporations  41/60 

Professional  Corporation  Act  (Chapter  55B); 

Applicability  to  Architectural 

Corporations  in  Existence  Prior  to 

June  5,  1969  40/58 

Professional  Corporation  Act  (Chapter  55B); 

Domestication  of  Foreign 

Corporations  41/934 

Savings  and  Loan  Associations;  Land 

Development  Business  40/59 

Small  Loans;  Consumer  Finance  Act;  Motor 

Vehicle  Lenders;  Multiple  Loans  40/60 


Cable   Television    (See  Municipalities;  Franchises) 


Capital  Building  Authority 

Architects  and  Engineers;  Selection  oiF 
Architects  and  Engineers  for  State 
Agencies  and  Institutions  40/732 

Cemeteries 

'  Lots;  Real  Estate  Excise  Stamp  Tax  40/872 

Charities  (See  Solicitation) 

Chickens  (See  Agriculture;  Chickens) 

Child  or  Children   (See  Infants  and  Incompetents  or 
Social  Services;  Juveniles) 

Chiropractors  (See  Licenses  &  Licensing; 
Chiropractors) 

Cigarettes 

Privilege  License  Tax;  Vending 

Machines  i  L  40/856 

Privilege  License  Tax;  Vending  Machines; 

City  and  Town  Tax  on  Cigarette 
>-  Vending  Machine  '  40/858 

Citizenship 

Parole;  "Date  of  Discharge"  Refers  to  Parole 

Discharge  41/426 

Pardon;  Granting  of  Pardon  Does  Not  Restore 

Citizenship  40/162 

Civil  Defense 

Power  of  Local  Political  Subdivisions  40/62 

Power  of  Local  Political  Subdivisions 

in  Civil  Defense  or  Riot  and  Civil 

Disorder  Emergencies  41/2 

Civil  Procedure    (See  specific  headings  such  as 
Injunctions  or  Administrative  Law  or  see 
major  heading  "Courts".) 

Civil  Rights  Act  of  1964 

Equal  Employment  Opportunities  for  Women; 

Not  Applicable  to  State  Employees  40/741 

Women;  Hours  of  Work  for  40/363 


Claim  and   Delivery 

Clerks  of  Court;  Magistrates;  Justification  of 

Defendant's  Sureties; 

G.  S.  1-479  41/628 

Jurisdiction  When  Defendant  Resides  Outside 

County  Where  Suit  is  Instituted  40/130 

Notary  Public  Taking  Oath  of  Sureties  on 

Plaintiff's  Undertaking  in  a  Claim  and 

Delivery  Action  40/64 

Clerks  of  Superior  Court    (See  Courts;  Clerks  of 
Superior  Court) 

Closed   Shop   (See  Labor) 

Collective   Bargaining    (See  Labor;  Collective 
Bargaining) 

Commissioners'   Deeds 

Taxation;  Subject  to  Real  Estate  Excise  Stamp 

Tax  41/204 

Community  Colleges    (See  Education;  Community  Colleges) 

Company  and  Special  Police 

Arrest  Powers  of;  Hot  Pursuit  40/164 

Arrest  Powers  of;  Resisting  Arrest  40/152 

Blue   Light  and  Sirens  40/391 

PoUce;  Power  of  Arrest;  G.  S.   15-46  and 

15-47  41/775 

Compulsory   Attendance   Law    (See  Education; 
Compulsory  Attendance  Law) 

Condemnation 

Education;  Condemnation  for  School  Site; 
Acquisition  of  Land  by  Purchase  as 
Affecting  the  Right  to  Condemn  40/216 

Conflict  of  Interest    (See  Public  Officers  &  Employees; 
Conflict  of  Interest) 


Conservation  and  Development  '       ' 

Fishing  Laws;  Authority  of  Local  Government  to 

Regulate  Fishing  in  Coastal  Fishing 

Waters  41/642 

Fishing  Laws;  Fishery  Licenses;  Suspension  or 

Revocation;  Second  or  Subsequent  Conviction 

of  Fisheries  Laws  41/767 

Fishing  Laws;  Fishing  From  Highway  Bridges; 

State  Regulation  of  40/65 

Oil  and  Gas  Conservation  Act;  "Commercial 

Quantities"  as  Used  in  __ 

G.  S.  113-382  Defined  ~  40/67 

Consolidation  and  Merger  of  School  Units  (See 
Education;  Consohdation) 

Constitution 

Article  V,  Section  2;  Necessary  Expenses  for 
Counties;  Construction  of  Bleachers    i 
for  School  Athletic  Field  41/785 

Article  VI,  Section  8  [,   .  41/348 

Public  Purpose;  Municipal  Corporations; 

Parks;  Reverter  Clause  in  Deed  • 

^  Affecting  Public  Purpose  of  Park 

Under  Constitution,  Article  V,  •  ; 

•      .  Section  3  40/494 

Constitutional   Law  :' 

Religion;  Prayers  in  Schools  '  41/802 

Retroactive  Operation  of  Constitutional 

Amendments;  Disqualification  for  Office; 

Article  VI,  Sec.  8, 

N.  C.  Constitution  -  .      41/348 

Consumer  Finance  Act 

Small  Loans;  Motor  Vehicle  Lenders;  Multiple 

Loans  .  40/60 

Contempt    (See  Criminal  Law  &  Procedure;  Contempt) 
Industrial  Commission;  Contempt  Powers  of 

Deputy  Commissioners  41/403 


Contracts,  Public   (See  Public  Contracts) 

Conveyance 

By  Operation  of  Law;  Commissioners'  Deeds 

Not  41/204 

Cooperative 

Use  of  Word  in  Assumed  Name  in  Violation  of 

General  Statutes  40/45 

Coroners  (See  Public  Officers  &  Employees;  Coroners 
and  Public  Officers  &  Employees;  Medical 
Examiners  &  Coroners) 
Medical  Examiners;  Investigation  of  Deaths; 

Authority  to  Remove  Dead  Body  41/117 

Corporations 

Dissolution;  Unpaid  Ad  Valorem  Taxes  40/827 

Dissolved;  Reporting  Income  for  Intangibles  Tax 

Purposes  40/848 

Foreign;  Professional  Corporation  Act; 

Applicability  of  Act  41/60 

Foreign;  Professional  Corporation  Act; 

Domestication  of  Foreign  Professional 

Corporation  40/46 

Professional  Corporation  Act;  ApplicabiHty 

of  41/60 

Taxation;  Bonuses  Not  Paid  in  Taxable  Year  May 

Not  Be  Deducted  From  Accounts  Receivable 

in  Computing  Intangibles  Tax  41/21 

Cosmetic   Arts  (See  Licenses  &  Licensing;  Cosmetic 
Arts) 

Council  of  State  (See  "State  Departments, 

Institutions  &  Agencies;  Council  of  State") 

Council  on  Mental   Retardation  (See  Mental 
Retardation) 

Counties 

Boats;  Control  of  Boat  Wake;  Authority  of 

County  to  Pass  Ordinance  41/940 


Bond  Resolution;  Expenditure  of  Bond  Funds  in 

Connection  With  Community  Colleges  41/682 

Buildings;  Removal  of  Social  Services  Personnel 

and  Equipment  to  New  Quarters; 

Inapplicability  if  G.  S.   153-9(9)  Requiring 

a  Unanimous  Vote  of  the  Commissioners  and 

a  Specified  Published  Notice  41/21 

Building  Code;  Adoption  by  Local  ,     ' 

Governmental  Subdivision;  Exceptions 

from  the  Code  40/68 

Change  of  Name;  No  General  Authority  Unless 

Counties  are  Being  ConsoHdated  or 

Merged  41/774 

Civil  Defense;  Power  of  Political 

Subdivision  40/62 

Civil  Defense  Powers;  Civil  Defense  or  Riot 

and  Civil  Disorder  Emergencies  41/2 

Clerk  to  Board  of  County  Commissioners; 

Register  of  Deeds  41/194 

Commissioners;  Filling  of  Vacancy;  Appointment 

for  Unexpired  Term; 

G.  S.  153-6  'I.'   ;       41/622 

Contracts;  Bidding;  Changes  in  Plans 

After  41/392 

Contracts;  Competitive  Bidding; 

Advertisement  40/459 

Contracts;  Lease  of  Equipment  with  Option 

to  Purchase;  Competitive  Bidding  ' 

Requirements  41/504 

Contracts;  Purchase  of  Apparatus  and 

Equipment;  Single  Bid  41/527 

Contracts;  Separate  Contracts  Required  for 

Certain  Portions  of  Work  Under  Public 

Building  Contracts  40/550 

Courthouses;  Change  of  Site;  Unanimous  40/69 

Vote  of  Commissioners  40/71 

Courthouses;  Construction  of  Second 

Jail  41/226 

Courthouses;  Securing  Proper  Facilities  and 

Assignment  Thereof  41/794 

Courts;  Costs;  Counties  to  Furnish  Office 

Space  and  Furniture   to  Magistrates  40/112 


Courts;  Costs;  County  Hospital  Within  Exemption 

From  Advance  Costs  in  G.  S.  7A-317  41/232 

Courts;  Costs;  Liability  of  Counties  to 

Furnish  Furniture,  Fixtures,  and  Books; 

Liability  for  Costs  in  Indigent 

Appeals  40/110 

Dogs;  Damage  Fund;  Authorization  to  Spend 

Surplus  40/71 

Dogs;  Dog  Taxes;  Statutes  of 

Limitations  40/73 

Elections;  Ambulance  Services;  No 

Authority  for  County  to  Hold  Any 

Election  Not  Authorized  by  Statute  40/74 

Elections;  Board  of  Elections;  Member  May  Not 

Serve  as  Executive  Secretary  41/577 

Elections;  Expending  of  Funds  to  Promote 

Bond  Issue  40/75 

Elections;  Registration  Records;  County  Board 

of  Commissioners  Required  to  Provide 

Adequate  Funds  for  Safekeeping  of 

Records  40/76 

Employees;  Removal  of  County  Employees  When 

Term  Not  Fixed  by  Statute  41/230 

Finances;  Social  Services  Payments  to  County 

Treasury  41/329 

Finances;  Special  Purpose  Tax;  Construction  of 

County  Building  40/76 

Fire  Departments;  Expenditure  of  Tax 

Funds  41/210 

Fiscal  Control  Act;  Budget  Preparation; 

Surplus  Funds;  Use  of  in  Preparing 

Budget  40/78 

Fiscal  Control  Act;  Special  Tax  Levy; 

Purpose  Fulfilled;  Discontinuance  of 

Levy  and  Transfer  of  Surplus  into 

General  Fund  40/78 

Garbage  Collection  and  Disposal;  Authority  to 

Levy  Taxes  For  Garbage  Collection  and 

Disposal  41/756 

Garbage  Dump;  Operation  of  with 

Municipality  40/79 

Hospital  Districts;  Levy  of  Tax  41/402 


Hospital;  Gasoline  Tax  Refunds  41/306 

Industrial  Development  Commission;  Perfomiing 

Duties  Through  Chamber  of  Commerce 
Jails;  Sites  for  County  Buildings;  County 

Finances;  Transfer  of  Funds 
Legal  Defense  of;  Authority  of  Board  of 

County  Commissioners  to  Pay  Attorneys' 

Fees  in  Civil  Action  Against 

Sheriff 
Meetings;  Special;  Notice  Requirement 
Mental  Health;  Authority  Over  Mental 

Health  Center  - 

Motor  Vehicles;  Authority  of  Counties  to 

Enact  Ordinance  for  Disposal  of 

Abandoned  or  Junked  Vehicles 
Necessary  Expenses;  Bonds;  Issuance  to 

Purchase  Voting  Machines 
Necessary  Expenses;  Construction  of 

Bleachers  for  School  Athletic  Field; 

N.  C.  Constiturion  Article  V, 

Section  2 
Officers'  Salaries;  Authority  to  Increase  in 

Election  Year 
Parking;  Ordinance-Making  Authority;  Regulation 

of  Parking  on  County-Owned 

Properties  ' 

Rescue  Squads;  Lease  of  Premises  for  Rescue 

Squad  Purposes 
Salaries  of  Officers;  Conflict  in  Local  and 

General  Acts 
Salary  of  Election  Board  Secretary;  Authority 

of  County  Commissioners  in  Budget 

Appropriations  ,       , 

Salary  of  Social  Services  Director; 

Applicability  of  State  Personnel  Act; 

Authority  of  Board  of  County 

Commissioners 
Sale  or  Lease  of  Property  to  Chamber  of  Commerce; 

Sale  of  Leases  at  Less  than  Fair  Market 

Value;  Mortgage  of  County  Property  40/88 

Sale  or  Rental  of  Property  at  Less  than  Fair 

Value  ,    '>.      '•        -.-   .  40/89 


40/80 


41/226 


40/593 
40/81 

41/778 


40/82 


40/84 


41/785 


40/569 


40/85 


40/88 


41/22A 


41/40 


41/696 


Sand  Dune  Protection;  Authority  of  a  County   to 

Protect  the  Sand  Dunes  Along  the  Outer 

Banks  in   the   Entire  County,  Including 

Any  Municipality   Located  Therein  41/451 

Sheriffs;  Uniform  Jail   Fees;  Payment  by  County 

of  Jail  Fees  to  Sheriff  40/90 

Social  Services;  Guaranteeing  Availability  of 

Beds  in  Nursing  Homes  Unlawful  41/555 

Social  Services;  Obligation  of  Counties;  Method 

of  Raising  Revenue  41/264 

Social  Services;  Pharmacies;  Authority   of  State 

Board  of  Social  Services  to  Make  Payments 

to  County-Owned  Pharmacies  for  Drugs 

Dispensed  to  Welfare  Recipients  40/704 

Taxation;  Necessary   Expenses;  Construction 

of  Bleachers  for  School   Athletic   Field; 

N.  C.  Constitution  Article  V, 

Section  2  41/785 

Taxation  (See  Taxation   under  specific  tax 

heading) 
Water  and  Sewage;  Sewage  Treatment  Facihty; 

Federal   Funds  40/91 

Water  and  Sewage  Systems;  Authority  to  Improve 

and  Maintain  Sewage   Drains  Extending 

Beyond  Municipal  Limits  41/12 

Water  and  Sewer  Systems;  Expenditure  of  Non-Tax 

Funds;  G.  S.   153-9(46); 

G.  S.   153-11.2  40/92 

Water  Resources  Projects;  Authority  to  Contract 

for  With  Secretary  of  Army  41/522 

Water  Systems;  Sewage  Systems;  Power  to 

Establish  40/94 

Zoning;  Elections;  No  Authority  for  Commissioners 

to  Hold  a   "Straw  Vote"   Election  40/95 

Zoning;  No  Authority  Under  G.  S.    153-9(55); 

Authority   Under  Articles  20  and  20B  of 

Chapter   153   of  the  General 

Statutes  40/95 


Court  Reporters 

Taxation;  Levy  of  Privilege  License  Tax  by 
Municipality 


41/104 


Courts  '      '^■■ 

Alimony  and  Child  Support  Actions;  Enforcement 

by  Contempt  Proceedings  40/654 

Appeals;  Clerk's  Order  of  Involuntary 

Commitment  of  Mentally   111  or 

Inebriate  41/219 

Appeals;  Criminal;  District  to  Superior  Courts; 

Jurisdiction  of  Superior  Court  Over 

Misdemeanors; 

G.  S.  7A-27 1(a)(3),  (4)  41/247 

Appeals  from  District  to  Superior  Courts; 

Jurisdiction  of  Superior  Court  Over 

Lesser  Included  and  Related 

Misdemeanors  40/145 

Appearance  Bonds;  G.  S.  24-5   Regarding  Interest 

Not  Applicable  on   Forfeiture  41/809 

Child  Abuse;  Jurisdiction  40/666 

Civil  Procedure;  Tax   Foreclosure  Suits;  Judgment 

by  Default  Final  40/99 

Clerk  of  Superior  Court;  Assistant  and  Deputy 

Clerks;  Power  to   Issue  Warrants  40/192 

Clerk  of  Superior  Court;  Assistant  and  Deputy 

Clerks  Power  to  Issue  Warrants  for 

Drugs  40/191 

Clerk  of  Superior  Court;  Authority  of  Clerks, 

Assistants,  and  Deputies  to  Fix  and  Take 

Bail  in  Counties  Under  the  New  Court 

System  40/156 

Clerks  of  Superior  Court;  Costs;  Bail,  Bail 

Bonds;  G.  S.  7A-308(15);  Commission  by 

Clerks  of  Superior  Court  on   Interest   Earned 

by  Posted  Cash  Bond  41/470 

Clerks  of  Superior  Court;  Deposition;  Authority 

of  Clerk  to  Order  Deposition  to  Prepare  a 

Complaint  41/618 

Clerk  of  Superior  Court;  Duty  of  Clerk  Upon 

Receiving  Notice  of  Appeal  from  District 

Court   to  Superior  Court  in  Criminal 

Action  40/101 

Clerk  of  Superior  Court;  Fees;  Absence  of 

Authority  for  the  Clerk  to  Waive   Fees 
■      ■■  When  Welfare  Check  Received  40/101 


Clerk  of  Superior  Court;  Guardians;  Appointment 

of  Child's  Guardian  When  Parents  Are 

Living  41/14 

Clerk  of  Superior  Court;  Guardians;  Appointment 

of  Child's  Guardian  When  Parents  Are 

Living  for  School  Assignment 

Purposes  41/5 

Clerks  of  Superior  Court;  Guardians;  Final 

Accounts;  Ward  Attaining  18  41/450 

Clerk  of  Superior  Court;  Joint  Bank  Account; 

Power  of  Clerk  to  Collect  and  Distribute 

Funds  40/33 

Clerk  of  Superior  Court;  Judgments;  Filing  of 

Civil  Actions  Instituted  by  Agents;  Entries 

of  Payment  and  Satisfaction  of  Judgments 

of  Record  by  Agents  40/102 

Clerk  of  Superior  Court;  Judgments;  Receipt. of 

More  than  $1,000  for  Minor  40/317 

Clerk  of  Superior  Court;  Judicial  Sale;  Authority 

of  Clerk  to  Accept  Upset  Bid  More  than  Ten 

Days  After  Filing  of  Report  of 

Sale  40/105 

Clerk  of  Superior  Court;  Mental  Examination; 

Authority  to  Order  Physicians  to  Examine 

Allegedly  Mentally  111  Person  41/35 

Clerk  of  Superior  Court;  Mental  Patients;  Release 

of  Information  to  Clerk  41/666 

Clerk  of  Superior  Court;  Probation  Revocation; 

Authority  of  Clerk  in  County  of  Original 

Jurisdiction  to  Issue  Commitment  41/847 

Clerk  of  Superior  Court;  Public  Records; 

Authority  to  Compel  Production  of 

S.  B.  I.  Records  40/730 

Clerk  of  Superior  Court;  Restoration  of 

Competency  of  Mental  Incompetent  40/320 

Clerk  of  Superior  Court;  Safety  Deposit  Box 

Opening;  Clerk  May  Not  Designate  Bank 

Officer  as  His  Representative  41/44 

Clerk  of  Superior  Court;  Vacancies;  Term  of 

Office  41/686 

Contempt  Powers;  Deputy  Commissioners  of  the 

Industrial  Commission  41/403 


Continuances  in  Criminal  Cases;  Time  of 

Granting  41/571 

Costs;  Advance;  Counties  and 

Municipalities  40/107 

Costs;  Advance;  Exemptions  of  Counties  and 

Municipalities;  County  Hospital  As 

Instrumental ty  of  the  County  ■  41/232 

Costs;  Appeal  from  District  to  Superior  .^ 

Court  •  40/108 

Costs;  Counties  Required  to  Pay  Cost  of  '■ 

Transcript   Furnished  Solicitor  40/108 

Costs;  Counties  Required  to  Pay 

Transcription  Cost  of  Indigents;  Court 

Reporter's  Compensation  40/109 

Costs;  Counties  to  Furnish  Furniture,  Fixtures 

and  Books;  Liability  for  Costs  in  Indigent 

Appeals  40/110 

Costs;  Counties  to  Furnish  Office  Space  and 

Furniture  to  Magistrates  40/112 

Costs;  Expert  Witness  Fees;  Basis  of 

Award  40/113 

Costs;  Jail;  Sheriffs  40/114 

Counties  to  Furnish  Courtroom  and  Related 

Judicial   Facilities  40/115 

Courthouse;  Change  of  Site  'o'-       '  40/69 

40/71 
District  Courts;  Criminal   ^aw;  Misdemeanors; 

Judgments;  Waiver;  Constitutional 

Law  41/857 

District  Courts;  Jurisdiction;  Amount  in 

Controversy;  Including  Amount 

Counterclaimed  for  Purposes  of  Determining 

Jurisdiction  41/300 

District  Courts;  Jurisdiction;  De  laratory  ■/ 

Judgments;  Abortion  40/116 

District  Courts;  Juvenile  Division;  Abandonment 

Proceedings  40/642 

District  Courts;  Juvenile  Jurisdiction  41/410 

District  Courts;  Juveniles;  Probation  41/350 

District  Courts;  Sessions;  When  Does  a  Session 

End?  40/117 

District  Courts;  Small  Claims;  Suits  Brought  by 


Agents  of  Plaintiff;  Cancellation  of 

Judgments  by  Agent  of  Plaintiff  40/118 

District  Courts;  Traffic  Offenses,  Uniform 

Schedule;  No  Alteration  Permitted  40/119 

District  Courts;  Venue  in  Juvenile 

Cases  40/669 

Evidence;  Admissibility  of  Written  Summary  or 

Statement  by  Welfare  Department  or  Family 

Counselor  40/120 

Facilities;  Securing  Proper  Facilities  and 

Assignment  Thereof  41/794 

Judges;  Commitment  of  Chronic  Alcoholic  to 

Institution  40/122 

Judges;  District  Court;  Authority  to  Dispose 

of  Juvenile  Cases  41/679 

Judges;  District  Court;  Bail;  No  Authority  to 

Fix  in  Capital  Cases  40/158 

Judges;  District  Court;  Power  to  Issue  Certain 

Writs  40/123 

Judges;  District  Court;  Power  to  Issue  Search 

Warrants  for  Drugs  40/192 

Judges;  Duty  to  Respond  to  Subpoena  Ad 

Testificandum  4 1  /405 

Judges;  Emergency;  Jurisdiction  of  in  Signing 

Judgments  Out  of  Term  40/125 

Judges;  Retirement;  Apphcabihty  of 

G.  S.  7A-4.20  to  District  Court 

Judges  41/763 

Judges;  Special;  Jurisdiction;  Commitment  of 

Criminal  Defendant  for  Mental 

Examination  40/126 

Judgments;  Driver's  Licenses;  Limited  Driving 

Privilege;  Authority  of  Court  to  Vacate 

Portion  of  Judgment;  Allowing  Limited 

Driving  Privilege  40/410 

Judgments;  Driver's  Licenses;  Limited  Driving 

Privilege;  Modification  of  Order  40/409 

Judgments;  Irregular,  Voidable  and  Void;  Driver's 

License  40/415 

Judgments;  Modification  to  Allow   Limited  Driving 

Privilege  41/16 

Judgments;  Validity  of  Criminal  Judgment  Not 

Signed  by  Presiding  Judge  40/128 


Juries-Jurors;  Jury  Commission;  Method  of  Jury 

Selection;  Systematic  Procedure  40/129 

Jurisdiction;  Adoption;  Finding  of  Abandonment 

by  Clerk  Improper  41/751 

Jurisdiction;  Amount  in  Controversy;  Including 

Amount  Counterclaimed  for  Purposes  of 

Determining  Jurisdiction  41/300 

Jurisdiction;  Bad  Check  Cases;  Plea  of 

Guilty  40/129 

Jurisdiction;  Claim  and  Delivery;  Defendant 

Resides  Outside  County  Where  Suit  is 

Instituted  ..    40/130 

Jurisdiction;  Concurrent  Jurisdiction  District 

and  Superior  in   Misdemeanor  Cases  40/132 

Jurisdiction;  Juveniles;  Jurisdiction  of  Court  in 

Custody  Matter  Where  Child  is  on   Federal 

Reservation  41/580 

Jurisdiction;  Tax  Foreclosure  Suits  40/808 

Jurisdiction;  Tax   Foreclosure  Suits;  Authority  of 

Superior  or  District  Court  to  Grant 

Judgment  by  Default  Final  • 'i  40/133 

Jurisdiction;  Tax  Lien  Foreclosure  .:     40/811 

Jurisdiction;  Waiver  of  Procedural 

Defects  "■•      40/193 

Jury  Trial;  Divorce;  Waiver  by   "Personal        / 

Service"  41/473 

Jury  Trial;  Divorce;  Waiver  of  Jury  Trials  in 

District  Court  40/134 

Juveniles;  Authority  to  Dispose  of  Juvenile 

Cases  in  District  Court  41/679 

Juveniles;  Custody;  Duration  of  Custody  of 

County  Social  Services 

Department  40/316 

Juveniles;  Detention  of  Delinquent  or 

Undisciplined  Children  Prior  to 

Hearing  41/587 

Juveniles;  InapplicabiUty  of  Article   2A, 

Chapter   110  to  County  Not  in  District 

Court  System  40/671 

Juveniles;  Jurisdiction;  Rape  or  Assault  With 

Intent  to  Commit   Rape  41/23 

Juveniles;  Jurisdiction  Over  Child  Custody 


Where  Child  is  on   Federal 

Reservation  41/580 

Juveniles;  Mental   Hospitals;  Centers  tbr  the 

Mentally   Retarded;  Commitment  of 

Juveniles  41/637 

Juveniles;  Release,  Conditional;  Probation 

Orders  41/914 

Juveniles;  Release  from  Correctional 

Institutions;  Custody  -  41/375 

Juveniles;  Transporting  to  Training 

School  40/677 

Magistrates;  Appeal   From  40/135 

Magistrates;  Assignment  of  Small  Claims; 

Jurisdiction  and  Venue  40/136 

Magistrates;  Attorney  Fees;  Authority  to 

Allow  Under  G.  S.  6-21.1  40/136 

Magistrates;  Criminal   Appeals  From  40/182 

Magistrates;  Indictments  and  Warrants; 

Failure  of  Magistrate   Issuing  Warrant 

to  Designate  His  Title  on  Warrant 

Form  or  Uniform  Traffic  Citation  40/178 

Magistrates;  Magistrates  Have  Not  Succeeded   to 

Justice  of  the  Peace  Powers  to  Take 

Justification  of  Defendant's 

Sureties  41/628 

Magistrates;  Nomination  and  Appointment 

of  40/137 

Magistrates;  Peace  Warrant;  Power  to 

Issue  40/138 

Magistrates;  Power  to  Issue  Search  Warrants 

for  Drugs  40/192 

Magistrates;  Power  to  Suspend  Judgment; 

Probation  40/138 

Magistrates;  Probate  and  Registration  of 

Instruments;  Certificate  of  Clerk  of 

Superior  Court  Not  Required  When 

Magistrate  Takes  Acknowledgment  40/140 

Motor  Vehicles  (See  Motor  Vehicles) 
Nolle  Prosequi;  Powers  of  the  Court  With  Regard 

to  Same  41/571 

Prosecutors;  Private  Attorney  Assisting 

Prosecutor  on  Per  Diem   Basis  May 

Practice   Law  40/141 


Public  Defender;  Compensation;  Full-Time 

Duties  40/142 

Publications;  Ownership  of  Publications 

Distributed  Under  G.  S.   147-45  or 

Court  Facility  Fees  to  Officials  and 

Agencies  •        ;,:       41/176 

Records;  Duty  to  Furnish  to  Veterans  • 

Free  40/636 

Solicitors;  Judgments;  Prayer  for  Judgment 

Continued;  Right  of  Solicitor  to 

Pray  Judgment  41/97 

Solicitors;  Setting  Cases  for  Trial  on         "*" 

Criminal  Docket  41/37 

Solicitors;  Special  County   Attorney   Under 

Chapter   108;  Duties  40/715 

Summons  and  Process;  Juvenile  Cases;  Police 

Officers;  Duty   to  Serve  Process  41/892 

Venue;  Adoption  Proceeding;  Removal  and 

Waiver  of  Venue   Requirements  41/180 

Weapons;  Disposition  of  Personal  Property 

Seized  by  Police  .  i      ^         40/143 


Credit  Cards 

Insurance  Business  Through  Credit  Card 
Facilities;  Solicitation  for  Policies 
and  Collection  of  Premiums 
Taxation;  Ad  Valorem  Taxes;  Payment  of; 
Drafts 


40/328 
40/817 


Credit  Unions  ■■ 

Interest;  Maximum  Interest  Chargeable; 

Installment  Payments  Not  Mandatory  40/49 

Interest  Rates;  Applicability  of  Chapter   1303, 

1969  Session   Laws  40/48 

Investment  of  Funds;  ICU  Government  Securities 

Program  >  ■      ^t.  40/50 


Criminal   Law  and   Procedure  ,/ 

Abduction  of  Cliildren;  Removal  of  Child  From 

State 
Abortions;  Age  of  Consent         •■     -         '  (i  .■ 

Abortions;  Consent  of  Minor  Not 

Necessary 


40/143 
41/730 
41/709 


Abortions;  Incest;  No  Necessity  for  Report  in 

Seven  Days  40/144 

Abortions;  Sufficiency  of  Consent  of  County 

Director  of  Social  Services  41/862 

Appeals;  District  to  Superior  Court;  Duty  of 

Clerk  40/101 

Appeals;  District  to  Superior  Court;  Jurisdiction 

of  Superior  Court  over  Lesser  Included  and 

Related  Misdemeanors  40/145 

Appeals;  Jurisdiction  of  Superior  Court  Over 

Misdemeanors  41/247 

Appeals;  Withdrawal  of  Appeals  From  District 

Court  to  Superior  Court;  Cost  40/96 

Appeals  by  State  41/497 

Appeals  by  State  from  Superior  Court  to  Court 

of  Appeals  40/149 

Appearance  Bonds;  G.  S.  24-5  41/809 

Appointment  of  Counsel  in  Petty  Misdemeanor 

Cases;  Miranda  Warnings  in  Petty 

Misdemeanor  Cases  41/256 

Armed  Robbery;  Use  of  Toy  Pistol  40/149 

Arrest;  Bail;  Right  to  Communicate  41/295 

Arrest;  Bail;  Taking  and  Fixing  Bail  41/110 

Arrest;  Company  Police;  Powers  of  41/775 

Arrest;  Hot  Pursuit;  Municipal  Policemen; 

AuxiUary  Police  Officers  41/724 

Arrest;  Hot  Purs. it;  Power  of  Police  Officer 

Outside  Corporate  Limits  of 

Municipality  41/929 

Arrest;  Misdemeanor  in  Presence  of  Officer; 

Change  of  Charge  41/815 

Arrest;  Misdemeanor  Not  in  Presence  of 

Arresting  Officer;  Uniform  Traffic 

Citation  41/809 

Arrest;  Special  Police;  Powers  of;  Resisting 

Arrest  40/152 

Arrest;  Suppress,  Motion  to;  Arrest  Not 

Grounds  for  41/286 

Arrest;  Warrant;  Issued  to  Run  Outside  District; 

Statewide  Validity  40/153 

Arrest;  Warrant;  Service  of  on  Sheriff  for 

Misdemeanor  by  State  Highway 


Patrolman  40/150 

Assaults;  Punishment  40/154 

Bad  Check  Cases;  Jurisdiction;  Plea  of 

Guilty  40/129 

Bail;  Authority  of  Clerks  of  Court  to  Take 

and  Fix  40/156 

Bail;  Jailer  Taking  and  Setting  40/157 

Bail;  No  Authority  for  District  Court  Judge  to 

Fix  Ban  in  Capital  Cases  40/158 

Bail;  Sheriff  Not  Set  But  May  Take  40/628 

Barbiturates;  Indictment  and  Proof;  Negativing 

Exceptions  40/159 

Calendar  of  Cases;  Solicitor's  Duty  41/37 

Citizenship;  Pardon;  Granting  of  Pardon  Does 

Not  Restore  Citizenship  40/162 

Commitment  to  Commissioner  of  Correction  Pending 

Appeal;  Safekeeping  of  a  County 

Prisoner  40/163 

Company  Police;  Special  Police;  Territorial 

Jurisdiction  and  Power  of  Arrest;  Hot 

Pursuit  40/164 

Concealed  Weapons;  What  Constitutes; 

G.  S.  14-269  41/207 

Contempt;  Failure  of  Defendant  and  Witnesses  to 

Appear;  Bond  Forfeiture  .      '  40/165 

Continuances;  Time  of  Granting  41/571 

Contributing  to  the  Delinquency  of  a  Child; 

Conviction  of  a  Person  Other  Than  a  Parent, 

Guardian,  or  Other  Person  Having  Custody 

or  Control  of  the  Child; 

G.  S.   14-316.1  41/92 

Disorderly  Conduct;  G.  S.   14-288.4  Applicable  to 

a  Non-Riot  Situation  40/166 

Drugs;  Hallucinogenics;  Phencyclidine 

Hydrochloride  (PCP,  SERNYL)  41/373 

Drugs;  Testimony  for  Probable  Cause  Hearing;  May 

Law^  Officer  Testify  That  Certain  Substance 

Was  Illegal  Drug  41/122 

Drunken  Driving  (See  Motor  Vehicles;  Drunken 

Driving) 
Embezzlement;  Punishment  40/167 

Evidence;  Husband  and  Wife;  Court  Cannot  Compel 


Wife  to  Testify  in  Criminal  Action  Brought 

by  Wife  Against  Husband  for  Assault  on 

Wife  40/168 

Extraditions;  Duty  of  the  Governor  with  Regard 

to  Agents'  Commissions  40/169 

Extraditions;  Return  of  Probation  Violators 

to  State  Where  Probation  Imposed  40/171 

Fingerprinting  and  Photographing 

Juveniles  40/670 

Fingerprinting  Misdemeanants;  Authority 

for  40/173 

Fireworks;  What  Constitutes  40/174 

Grand  Jury;  Witnesses;  Authority  of  Grand 

Jury  to  Summons  Witnesses  40/175 

Hot  Pursuit;  Arrest  by  Police  Officer  Outside 

Corporate  Limits  of  MunicipaUty  41/929 

Indictments  and  Warrants;  Arrest  Warrant 

Issued  Upon  Information  and  Belief 

of  PoUce  Officer  40/176 

Indictments  and  Warrants;  Failure  of 

Magistrate  Issuing  Warrant  to 

Designate  His  Title  on  Warrant 

Form  or  Uniform  Traffic  Citation  40/178 

Jails;  Custody  of  Prisoners;  Time  When  Custody 

Passes  From  the  Arresting  Officer  to  the 

JaUer  40/350 

Judgments;  Prayer  for  Judgment  Continued; 

FinaHty  of  Sentence  40/179 

Judgments;  Prayer  for  Judgment  Continued; 

Right  of  Solicitor  to  Pray 

Judgment  41/97 

Judgments;  Validity  of  Criminal  Judgment 

Not  Signed  by  Presiding  Judge  40/128 

Jurisdiction;  Misdemeanors;  Concurrent 

Jurisdiction  Superior  and  District 

Courts  40/132 

Jurisdiction;  Police  Chasing  Speeding 

Motorist  Outside  Corporate  Limits;  No 

Authority;  Workmen's  Compensation  for 

Injury  Outside  Corporate  Limits  40/181 

Jurisdiction;  Police  in  Hot  Pursuit;  Power  of 

Arrest  Outside  City  Limits  41/724 


Jurisdiction  of  Superior  Court  Over 

Misdemeanors  41/247 

Larceny;  Dogs  Not  Listed  for  Taxes; 

G.  S.  14-84;  G.  S.  67-15; 

G.  S.  67-27  41/309 

Licenses;  Practicing  Without  When  Licensing 

Board  Not  Appointed  40/373 

Magistrates;  Criminal  Appeals  From  40/182 

Mental  Examination;  Commitment  of  Criminal 

Defendant  for;  Jurisdiction  of  Special 

Judges  40/126 

Mental  Hospital  Commitment  Under  G.  S.   122-84; 

Inapplicability  of  G.  S.   122-67  Regarding 

Administrative  Probationary 

Release  41/935 

Mental  Incompetents;  Acquittal  Upon  Grounds 

of  Mental  Illness;  Commitment  to  State 

Hospital  41/854 

Mental  Incompetents;  Commitment  by  District  Court 

Judge  41/259 

Miranda  Warning;  Motor  Vehicles  41/660 

Nolle  Prosequi;  Powers  of  the  Court  With  Regard 

to  Same;  Continuances;  Time  of 

Granting  41/571 

Paroles;  Parole  of  Convict  Committed  to         ' 

Hospital  for  the  Mentally  111;  " 

G.  S.  122-85  ■        41/550 

Pollution,  Air;  Local  Responsibility  for 

Prosecurion  41/519 

Preliminary  Hearing;  Right  to 

Transcripts  41/737 

Pre-Sentence  Diagnostic  Study;  AppealabiHty 

of  Commitment  for; 

G.  S.  148-12(b)  41/67 

Probable  Cause  Hearing;  Degree  of  Proof  Necessary 

at  Probable  Cause  Hearing  in  Narcotics  Case; 

May  Law  Officer  Testify  That  Certain 

Substance  Was  lUegal  Drug  41/122 

Probation;  Revocation;  Clerks  of  Court; 

Commitments  41/847 

Probation  Commission;  Taking  Fingerprints  and 

Photographs  of  Adult  Probationers  40/184 

Public  Drunkenness;  Public  Place;  Powers  to 

Arrest  in  Pubhc  Place  40/185 


Public  Drunkenness;  Punishment  for  Second  and 

Subsequent  Convictions  40/187 

Punishment;  Hard  Labor  Prohibited  by 

Constitution  41/440 

Rape  or  Assault  With  Intent  to  Commit  Rape; 

Presumption  on  Juveniles  41/23 

Search  and  Seizure;  Contents  of  Search 

Warrant  41/310 

Search  and  Seizure;  Search  Warrants  41/416 

Search  and  Seizure;  Search  Warrants;  Students' 

Dormitory  Room  on  State  Property  40/188 

Search  and  Seizure;  Search  Warrants;  Surgery  and 

X-Ray  of  Defendant  41/88 

Search  and  Seizure  Search  Warrants  41/424 

Sentence,  Suspended;  Liability  of  Inmate  of 

Mental  Institution  for  Cost  and  Care  of 

Treatment  When  Commitment  is  Condition  of 

Suspended  Sentence  41/579 

Service  of  Process;  Sheriffs;  Warrants;  Duties 

Regarding  Service  of  Criminal 

Process  40/188 

Special  Police;  Campus  Police;  Railroad  Police; 

Private  Detectives;  Scope  of  Authority  of 

Arrest;  Carrying  Concealed  Weapons; 

Chapter  74A.  General  Statutes  of  North 

Carolina  41/270 

Stolen  Property  at  Pawnshops;  Repossession  by 

Law  Enforcement  Officer  41/839 

Subpoena  Ad  Testificandum;  Requiring  Presence 

of  District  Court  Judge  41/405 

Warrants;  Clerks  of  Courts;  Power  to 

Issue  40/191 

Warrants;  Discretionary  Nature  of        ■ 

Issuance  40/191 

Warrants;  Drunken  Driving  While  Riding 

a  Horse  41/172 

Warrants;  Extradition;  Method  of  Returning 

Probation  Violators  to  State  Where 

Probation  Was  Imposed  40/171 

Warrants;  Jails;  Duty  of  Jailer  to  Receive 

Prisoner  Before  Warrant  Issued  40/351 


Warrants;  No  Authority  to  Hold  Suspect  Without 

Warrant  for  Purpose  of 

Investigation  40/192 

Warrants;  Resisting  Arrest  for  Riding  a 

Horse  While  Intoxicated  41/172 

Warrants;  Search;  Contents  41/310 

Warrants;  Search;  Person  Authorized  to  Issue 

Search  Warrants  for  Drugs  in  Counties 

Having  District  Courts  40/192 

Warrants;  Search  of  Student's  Dormitory 

Room  40/188 

Warrants;  Waiver  of  Procedural  Defects  40/193 

Weapons;  Clerk  of  Superior  Court;  Sheriffs, 

Issuance  of  Pistol  Permits  40/194 

Weapons;  Educational  Property;  Applicability  to 

Forest  Lands  Owned  or  Controlled  by 

Universities;  G.  S.   14-269.2  41/539 

Weapons;  Firearms;  Federal  Firearms  Act  of 

1968;  Criminal  Justice  Planning  Units; 

Exempt  Transfers;  18  USCA  925  and 

26  USCA  5853  41/568 

Weapons;  Pistol  Permits;  Permissible  Number  of 

Permits  41/415 

Weapons;  Pistol  Permits  to  be  Obtained  in  County 

Where  Gun  Purchased  or  Transfer  Made; 

Venue  of  Criminal  Trial  for  Violation  of 

G.  S.  14-402  40/195 

Weapons;  Pistol  Permits  to   18,   19  and  20-Year 

Old  Persons  41/465 

Weapons;  Possession  of  Weapons  by  Faculty 

Members  of  Schools  in  Homes  of  Faculty 

Members  Located  on  School  Property  41/466 

Youthful  Offender;  Revocation  of  Parole; 

Consequences  41/868 


D 


Day  Care   Facilities  (See  Social  Services;  Day  Care 
Facilities) 


Dentistry  (See  Licenses  &  Licensing;  Dentistry) 
District  Courts    (See  Courts;  District  Courts) 
Divorce   (See  Marriage  &  Divorce)  .  < 

Dogs 

Damage  Fund;  Authorization  to  Spend 

Surplus                                            ,  40/71 

Larceny;  Taxes  Paid  or  Not  41/309 

Municipal  Ordinances;  Nuisances  40/485 

Taxes;  Statute  of  Limitations  40/73 

Domicil 

Taxation;  Ad  Valorem  Taxes;  Effect  of  Marriage 
to  Nonresident  Serviceman  Upon  Taxation 
of  Personalty  Owned  by  Woman  Who  Was 
Legal  Resident  of  County  Before 
Marriage  40/825 

Double   Office  Holding  (See  PubUc  Officers  & 
Employees;  Double  Office  Holding) 

Drainage  Districts 

Dissolution;  Organizing  New  District  Which 

Overlaps  Old  District  40/196 

Timber;  Ownership  of  40/197 

Watershed  Improvement  Programs;  Authority  of 

County  to  Expend  Money  Outside 

County  40/198 

Driver's  Licenses    (See  Motor  Vehicles;  Drivers' 
Licenses) 

Drugs 

Addicts;  Use  of  Methadone  in  Treatment 

of  41/103 

Hallucinogenics;  PCP,  SERNYL  41/373 

Methadone  Program;  Federal  and  State  Law 

AppUcable  41/741 

Probable  Cause  Hearing;  May  Law  Officer 

Testify  That  Certain  Substance  Was 

lUegal  Drug  41/122 


40/200 


40/201 


41/5 


40/202 
40/203 


Education 

Advisory  Councils;  Authority  of  County  Board  of 

Education  to  Terminate  the  Term  of  Advisory 

Council  Members  Before  the  Expiration  of 

the  Term  for  Which  They  Were 

Appointed  •' 

Annexation  of  Territory  of  County 

Administrative  Unit  to  City  Administrative 

Unit;  Conveyance  of  School  ~ 

Property 
Assignment  of  Pupils;  Assignment  on  the  Basis  of 

Geographic  Zones;  Residence  of  Pupils; 

Appointment  of  Guardian  to  Change  a 

Pupil's  Residence 
Assignment  of  Pupils;  Pupils  Attending 

Supplement  Districts  From  Non-Supplement 

Districts  in  the  Same  County 
Board  of  Education;  Voting  of;  Proxy 
Bond  Elections;  Allowable  Time  for  Special 

Elections  to  Approve  County  Commissioners 

Bond  Order;  Writ  of  Mandamus  to  County 

Commissioners  to  Compel  Bond 

Order 
Budget  of  County  and  City  Boards  of  Education; 

Purchase  of  Catastrophic  Accident 

Insurance 
Changing  City  School  Administrative  Area  to 

Make  Same  Contiguous  With  the  City 

Limits 
City  Board  of  Education;  Boundaries  of;  Automatic 

Extension  of  Boundary  Lines  by  Virtue  of 

Local  Statute  40/206 

City  Board  of  Education;  Eligibility  of  a  Person 

to  Serve  on  the  City  School  Board  Who  Lives 

Within  the  Corporate  Limits  of  the  City  But 

Outside  the  City  School  District  40/206 

Colleges  and  Universities;  Authority  of  State 

Board  of  Higher  Education  to  Approve 

Programs  for  Degrees  Other  Than  the  Master's 


40/203 


41/351 


40/205 


Degree  But  at  a  Level  Less  Than  the 

Ph.D.  40/207 

Colleges  and  Universities;  Qualifications  for 

In-State  Tuition;  Chapter  845  of  the 

1971   Session  Laws  41/445 

Community  Colleges;  Authority  to  Convey 

Property  Without  Approval  of  the  State 

Board  of  Education  40/208 

Community  Colleges;  Authority  to  Pay  Total 

Premiums  on  Salary  Continuation 

Insurance  of  Employees  40/210 

Community  Colleges;  Business  Ventures  41/790 

Community  Colleges;  Contracts;  Modification 

or  Waiver  of  Written  Contract  of 

Employment  by  Subsequent  Parole 

Agreement  40/210 

Community  Colleges;  Interpretation  of  Bond 

Resolution;  Expenditure  of  Bond 

Funds  41/682 

Compulsory  Attendance  Law;  Home  Instruction  of 

Child  by  Tutor  in  Lieu  of  Attending  a 

Public  or  Private  School  40/211 

Compulsory  Attendance  Law;  Married  Child  Under 

the  Age  of  Sixteen  Years  40/215 

Condemnation  for  School  Site;  Acquisition  of 

Land  by  Purchase  as  Affecting  the  Right 

to  Condemn  40/216 

Conflict  of  Interest;  County  School  Board 

Member  as  Employee  of  Company  Contracting 

With  State  Board  of  Education  40/217 

Consolidation;  Authority  of  Board  of  County 

Commissioners  40/218 

Consolidation;  Constitution  of  the  Merged 

Board  and  Number  of  Members  of  Said 

Board  40/219 

Consohdation;  Dissolution  of  Old  Unit  After 

Merger  or  Consolidation;  Disposition  of 

Supplemental  Tax  Previously 

Approved  ,  40/221 

Consolidation;  Effect  of  Merger  of  the  Two 

School  Administrative  Units  Upon  Order  of 

the  Federal  Court  Assigning  Pupils  and  Upon 


Plan  Adopted  and  Approved  by  HEW  for 
Assignment  of  Pupils  41/648 

Consolidation;  Effect  of  the  Consolidation  of 

These  Two  School  Units  Upon  the  Term  of 
Office  of  the  Member  of  the  School  Board 
Which  Would  Otherwise  Become  Vacant  in 
1972  41/644 

Consohdation;  Effect  on  Prior  Local  and 

Subsequent  General  Legislation  40/223 

Consolidation;  Election  of  Board  Members;  Marion 
City  and  McDowell  County  Boards  of 
Education  40/225 

Consolidation;  Election  of  Board  Members; 
Proposed  Merger  of  Wake  County  and 
Raleigh  City  Boards  of  Education  40/226 

Consohdation;  Proposed  Merger  of  Raleigh  City 
and  Wake  County  School  Administrative 
Units;  Continuation  of  Supplemental  Taxes 
Presently  Levied  in  the  Areas  Served  by 
the  Raleigh  City  and  Wake  County  School 
Administrative  Units  '.  <      ■         40/228 

County  and  City  Boards  of  Education; 

Authority  of  Local  Board  of  Education 
,.  to  Promulgate  Rule  Releasing  Students 

Sixteen  Years  and  Older  Who  Need  Two  or 

Three  Courses  for  Graduation  After  Noon 

for  Non-School-Related  Employment  41/689 

County  Board  of  Education;  Election  of 

Members  40/230 

County  Board  of  Education;  Election  of 

Members;  Effect  of  Ch    1301,  Session  Laws 

of  1969;  Ch.  296,  Session  Laws  of  1963 

as  They  Apply  to  Durham  County  41/759 

County  Board  of  Education;  Executive  Sessions; 
Disclosure  to  the  Public  When  Executive 
Session  Will  Be  Held;  Public  Report  as  to 
Action  Taken  in  Executive  Session; 
Ratifying  in  a  Public  Meeting  Matters 
Decided  in  an  Executive  Session  40/231 

County  Board  of  Education;  Power  to  Construct 
School  Addition  Over  Sanitary  District 
.    Easement  .    '  40/232 


Elections;  Additional  Supplemental  Tax  40/233 

Elections;  Filling  Vacancies  on  Board  Whose 

Members  Were  Elected  in  Non-Partisan 

Election  40/235 

Elections;  Filling  Vacancy  on  County  Board 

of  Education  40/237 

Elections;  Filling  of  Vacancies;  Terms  of 

Office  40/236 

Elections;  Majority  or  Plurality  Votes  40/238 

Elections;  "One-Man-One-Vote"  Principle; 

Residence  Requirement;  McDowell 

County  40/239 

Elections;  "Single-Shot"  Voting  40/293 

Elections;  Voters  Who  Reside  in  City 

Administrative  Units  Excluded  From 

Participating  in  Election  of  County 

School  Board  Members  40/240 

Greater  University;  Board  of  Governors; 

Officers  and  Employees  of  State  Not 

Eligible  to  Serve  41/623 

Hearing  Before  County  Board  of  Education  on  Issue 

of  Removing  or  Refusing  to  Renew  Teacher 

Contract;  Libel  and  Slander;  Absolute 

Privilege  or  Witness  Testifying  Before 

County  School  Board  and  Making 

Affidavit  40/241 

Kindergartens;  Local  Funds;  Number  of 

Kindergartens  Required  Where  One 

EstabUshed  40/244 

Leasing  of  Equipment  for  Public  Schools  Without 

Annual  Renewal  Lease  40/245 

Mentally  Retarded  Students;  Assigning  School 

Tasks  to  as  Part  of  Learning 

Experience  40/246 

Mentally  Retarded  Students;  Autistic  Children; 

Functionally  Retarded  Children  Including 

Autistic;  Schizophrenic  and  Other 

Educationally  Handicapped  Children  40/247 

Mentally  Retarded  Students;  Duty  of  State  to 

Provide  Suitable  Schools  for  40/248 

Necessary  Expense;  County  Funds  for  Athletic 

Field  41/785 


Principal,  Assistant;  Nomination  and  Approval 

of  40/250 

Private  Schools;  Use  of  Property  of  a  Public 

School  40/251 

Property;  Authority  of  City  Board  of  Education  to 

Lease  School  Building  and  Adjoining  Property 

to  Private  Nonprofit  Corporation  41/302 

Property;  Lunchrooms;  Use  for  Non-School 

Purposes;  Activity  Buses  for  County 

Association  of  Retarded  Children  40/252 

Releasing  Students   16  Years  and  Older  Who 

Need  Two  or  Three  C:ourses  for  Graduation 

After  Noon  for  Non-School-Related 

Employment  41/689 

Religion;  Constitutional  Law  41/802 

Salaries;  Time  of  Payment  of  Teachers  and 

Administrative  Personnel  40/252 

Sale  of  Property;  Authority  of  Board  of 

Education  to  Sell  and  Convey  Real  Estate 

to  Redevelopment  Commission  Created 

Pursuant  to  Article  37  of  Chapter  160 

of  the  General  Statutes  Without  the 

Necessity  of  Advertising  and  Sale  of 

Property  at  Public  Auction  41/362 

Sale  of  Surplus  Property;  Application  of 

Proceeds  of  Sale  40/253 

Sale  of  Surplus  Property;  Conformity  to  Statutes 

Regulating  Judicial  Sales  of  Real  Property; 

Confirmation  of  Bids  40/255 

Sale  of  Surplus  Property  Which  Has  Been 

Abandoned  and  Is  No  Longer  Necessary 

or  Desirable  for  PubUc  School 

Purposes  40/256 

Sale  or  Lease  by  County  or  City  Board  of 

Education  of  Abandoned  Real  Property  to  a 

Municipality;  G.  S.   160-61.2  41/597 

School  Nam.e;  Use  of  on  Jewelry;  Authority 

of  Local  Board  of  Education  to 

Restrict  Use  of  40/257 

SoUcitation  by  Students  for  the  Sale 

of  Magazines  From  House  to  House  40/258 

State  Board  of  Higher  Education;  Authority 


Over  Granting  Degrees  by  State 

Institutions  of  Higher  Learning  40/746 

State  Education  Assistance  Authority;  Maximum 
Rate  of  Interest  to  be  Charged  Upon  a 
Student  Loan  Insured  Under  the  Higher 
Education  Act  40/258 

Students;  Pregnancy;  Rules  and  Regulations 

Making  Pregnancy  of  PubHc  School  Student 

a  Ground  for  Expulsion  or 

Exclusion  40/259 

Superintendent;  Duration  of  Contract  of 

Employment  of  40/261 

Superintendent;  Filling  Vacancies  in  the  Office 

of  40/262 

Supplemental  Taxes;  Collection  of  Special 
School  Tax  for  Lumberton  City 
Administrative  Unit  From  Residents  Outside 
City  40/263 

Supplemental  Taxes;  Levy  of  40/264 

Supplemental  Taxes;  Time  of  Levy  of  Taxes; 
Littleton-Lake  Gaston  School 
District  40/265 

Teacher  Aides;  Authority  of  Principal  and 

Teacher  to  Assign  Supervisory  ResponsibiHty 

to  Teacher  Aides  and  Liability  for  Actions 

of  Such  Teacher  Aides  40/267 

Teacher  Tenure  Act;  G.  S.  115-142,  Effective 

July   1,  1972;  Personnel  File  41/782 

Teachers;  Assignment  of  Teachers  to  Various 
Schools;  Penalty  for  Refusing  to  Honor 
Assignments  40/268 

Teachers;  Assignment  of  Teachers  to  Various 
Schools  Within  the  District  or  to  Schools 
Outside  the  District  40/269 

Teachers;  Extracurricular  Activities  After 

Normal  School  Hours  41/188 

Teachers;  Scholarship  Loan  Fund  for  Prospective 
Teachers;  EUgibihty  of  Teacher  to 
Receive  Credit  on  Loan  for  Teaching  in  a 
Technical  Institute  Under  the  Provisions 
of  G.  S.  116-174(5)  41/87 

Teachers'  Contracts;  Designating  Particular 


School  Where  Teacher  Shall  Teach  Under 
"Special  Conditions"  of  Contract;  Relocation 
of  Teacher  to  a  School  Within  the  School 
System  Other  Than  That  Specified  in  the 
Contract  in  Order  to  Comply  With  Federal 
Court  Order  Requiring  Total  and  Complete 
Integration  40/270 

Teachers'  Contracts;  InabiUty  to  Perform 
Contract  Because  of  Disability;  Sick 
Leave  of  Teachers  40/271 

Teachers;  Health  Certificate  Required  for 
Teachers  and  Other  School 
Personnel  40/274 

Teachers;  Health  Certificates  Required  for 
Teachers  and  Other  School  Personnel; 
Health  Certificates  Furnished  by  the 
Department  of  Public  Health  40/273 

Teachers;  Teacher  Tenure  Act; 

G.  S.   115-142  41/845 

Teachers;  Unions;  Right  of  Professional  or  Union 
Organizations  to  Bargain  Collectively  With 
Local  School  Boards  and  to  Negotiate  a 
Collective  Contract  for  Teachers  40/274 

Technical  Institutes;  Appropriation  of  Tax 

Funds  40/276 

Technical  Institutes;  Extension  Unit  of  County 
and  City  Boards  of  Education;  Authority 
of  Board  of  County  Commissioners  to 
Appropriate  Funds  40/277 

Technical  Institutes;  Extension  Unit  of  County 
and  City  Boards  of  Education;  Eligibility 
of  an  Employee  of  a  Technical  Institute  to 
Serve  as  a  Member  of  a  County  Board  of 
Educafion  40/279 

Technical  Institutes;  Teachers;  Scholarship  Loan 
Fund  for  Prospective  Teachers;  Eligibility 
of  Teacher  to  Receive  Credit  on  Loan  for 
Teaching  in  a  Technical  Institute  Under 
the  Provisions  of  G.  S.   116-174(5)  41/87 

Technical  Institutes;  Tuition;  Student  Forced  to 

Leave  on  Day  of  Registration  by  Reason  of 
Mother's  Illness;  Refund  of 
.     Tuition  40/280 


Tort  Liability  of  Board  of  Education  and 

Employees  for  Injuries  Sustained  by 

Children  Arriving  at  School  Prior 

to  Formal  Opening  Each  Morning  of 

School  40/281 

Transfer  of  One  Grade  to  Another  Facility; 

Discretion  of  County  Board  of 

Education  40/282 

Transportation  of  Students;  School  Buses; 

School  Bus  Routes; 

G.  S.  115-184  41/788 

Transportation  of  Students;  Use  of  Activity 

Buses  40/284 

Transportation  of  Students;  Use  of  School  Buses 

for  Other  Than  PubUc  School 

Purposes  40/285 

Transportation  of  Students  in  Municipalities; 

State  Board  of  Education;  Director  of 

Budget;  Authority  to  Transfer 

Funds  40/286 

Vocational  Education;  Right  to  Retain  House 

Built  by  Classes  as  Home  for 

Principal  40/288 

Vocational  Rehabilitation;  Residence 

Requirement  for  EligibiUty  for 

Services  of  State  Superintendet  40/289 

Weapons  on  School  Ground;  Applicability  of 

G.  S.   14-269.2  to  Forest  Lands  Owned  or 

Controlled  by  Universities  41/539 

Workmen's  Compensation;  Authority  of  Board  of 

Education  to  Compensate  Injured  Employee 

From  School  Funds;  Reservation  of  Sick 

Leave  of  Employee  Until  Workmen's 

Compensation  Benefits  Have  Been 

Exhausted  40/290 

Elections 

Ambulances;  No  Authority  for  County  to  Hold 

Any  Election  Not  Authorized  by 

Statute  40/74 

Assistants;  Appointment  of  in  Each 

Precinct  40/291 


Assistants;  Municipal  Elections 

Beer  and  Wine;  Circulation  of  Petition  and 

Return  Within  90  Days;  Discretion  of 

County  Board  of  Elections  to  Extend 

Time 
Beer  and  Wine;  Holding  County -Wide  Election 

After  Municipal  Election;  Time  of 

Holding 
Beer  and  Wine;  Petition;  Qualified 

Signer 
Beer  and  Wine;  Sale  Not  Prohibited  in 

G.  S.  163-272 
Bonds;  Promotion  of  by  County 
Candidates;  At  Large;  Municipal  Board  of 

Aldermen  Candidates 
Double  Office  Holding;  County  Registrar  and 

Judges  Serving  in  Municipal 

Elections 
Education;  Additional  Supplemental  Tax 
Education;  Bond  Elections;  Allowable  Time  for 

Special  Elections  to  Approve  County 

Commissioners'  Bond  Order;  Writ  of 

Mandamus  to  County  Commissioner  to 

Compel  Bond  Order 
Education;  County  Board  of  Education 
Education;  Election  of  Consolidated 

School  Unit  Board  Members 
Education;  Filling  Vacancies  on  Board  Whose 

Members  Were  Selected  In  Non-Partisan 

Election 
Education;  Filling  Vacancy  in  County 

Board  of  Education 
Education;  Non-Partisan  Selection  of  School 

Board;  Filling  Vacancies 
Education;  "One-Man-One- Vote"  Principle; 

Residence  Requirement;  McDowell 

County 
Education;  "Single-Shot"  Voting 
Education;  Voters  Who  Reside  in  City 

Administrative  Units  Excluded  From 

Participating  in  Election  of  County 

School  Board  Members 


40/464 

40/4 

40/5 

40/6 

40/7 
40/75 

40/463 


40/574 
40/233 


40/203 
40/230 
40/225 
40/226 


40/235 
40/236 

40/237 

40/235 


40/239 
40/293 


40/240 


Executive  Secretary  of  County  Board  of 

Elections;  Member  of  the  County  Board  of 

Elections  May  Not  Serve  as  Executive 

Secretary  to  That  Board  41/577 

Filling  Vacancies  Among  Nominees  Occurring 

After  Nomination  and  Before  the  General 

Election;  Conflict  of  Interest  40/292 

General  Assembly;  Single-Shot  Voting  for  Members 

of  House  of  Representatives;  District 

Office  40/292 

Municipalities;  New  Registration  and  Looseleaf 

System  Required  in  Town  of  Murphy  40/465 

Primaries;  Single-Shot  Voting  40/466 

Primaries;  Single-Shot  Voting;  Non-Partisan 

County  Board  of  Education 

Election  40/293 

Primaries;  Statutes;  Construction  of  Statute 

Which  Amends  Prior  Law  but  Erroneously 

Cites  Section  40/294 

Primaries;  Withdrawal  of  Candidate  Before 

Second  Primary  40/295 

Registration  and  Voting;  Durational  Residence 

Requirements  Rendered  Void  by  U.  S. 

Supreme  Court  Decision  41/806 

Registration  of  Transients;  Qualification  of 

Voters  40/467 

Registration  of  Voters  Between  First  and  Second 

Primary  40/468 

Registration  Records;  County  Board  of 

Commissioners  Required  to  Provide 

Adequate  Funds  for  Safekeeping  of 

Records  40/76 

Salaries  of  Officers  of  County   Boards; 

Authority  of  County  Commissioners  in 

Budget  Appropriations  41/40 

Sanitary  Districts;  Merger  Election  40/641 

Statutory  Construction;  Effect  of  Statute 

Erroneously  Citing  Act  Amended  40/294 

Supplemental  Education  Tax;  Looseleaf 

Registration  System  40/233 

Time  When  Special  Municipal  Elections  May 

be  Held  41/881 


Write-In  Votes  Authorized  in  Municipal 

Elections  40/470 

Zoning;  County  Commissioners;  No  Authority  for 
Commissioners  to  Hold  a  "Straw  Vote" 
Election  40/95 

Emergency  Employment  Act  of  1971 
Interpretation  of  the  Act;  Expenditures 

Allowable  to  Administration  of  the  Act 

by  the  State  41/746 

Eminent  Domain 

Drainage  Districts;  Timber;  Ownership 

of  40/197 

Highway  Commission;  Acquisition  for  Utility 

Lines  Not  Authorized  41/366 

Highway  Commission;  Relocation 

Assistance  41/234 

Housing  Authorities  41/316 

Housing  Authorities;  Authority  of  Housing 

Authority  to  Enter  Property  to  Make 

Surveys  40/314 

Municipahty;  Condemnation  of  City  Hall 

Site  40/470 

Redevelopment  Commission;  Attorneys'        , 

Fees  40/637 

State  Highway  Commission;  Relocation 

Assistance  41/255 

Environmental  Policy  Act  of  1971 

Impact  Statement  for  State  Agency  Advisory 

Services  41/871 

Equal  Employment  Opportunities 

Women;  Federal  and  State  Law  Applicable  to 

State  Employees  40/741 

Escheat 

Corporate  Dividends;  Application  of  Intangibles 

Tax  40/852 

Evidence 

Driving  Record;  Use  of  Department  of  Motor 


Vehicles  Records  40/394 

Husband  and  Wife;  Court  Cannot  Compel  Wife  to 

Testify  in  Criminal  Action  Against  Husband 

for  Assault  on  Wife  40/168 

Impeachment;  Use  of  Certified  Master  Driver 

License  Check  40/434 

Execution  Sales 

Disposition  of  Surplus  Proceeds  of  Execution  Sale 
of  Real  Property  for  Payment  of  Tax  Lien 
Under  G.  S.   105-392  40/778 

Order  by  Clerk;  Necessity  of  Description  of 

Property  41/427 

Executions 

Eviction  (See  Post  Judgment  Remedies  (Civil)) 
Sheriffs;  Payment  of  Funds  Received  by 

Sheriff  40/530 

Executive  Sessions 

Education,  County  Boards  of  40/231 

Executors    (See  Administration  of  Estates; 
Executors) 

Extradition 

Agent's  Commissions;  Duty  of  Governor  40/169 

Warrants;  Method  of  Returning  Probation 

Violators  to  State  Where  Probation 

Was  Imposed  40/171 


Farmers  Home  Administration 

Foreclosure  Deed  Exempt  From  Excise  Stamp 

Tax  41/149 

Federal  National  Mortgage  Association 

Taxation;  Not  Exempt  From  Income  and 

Intangibles  Taxes  41/146 


Federal   Taxation    (See  Taxation;  Federal) 

Fingerprints    (See  Criminal  Law  &  Procedure; 
Fingerprints) 

Fire  and   Extended  Coverage   Insurance   (See  Insurance; 
Fire  and  Extended  Coverage) 

Fire   Districts,   Rural    (See  Rural  Fire  Protection     ,;■■'' 
Districts) 

Fire   Protection    (See  Municipalities;  Fire  Protection)      * 

Fireworks 

What  Constitutes  ,  ,,         40/174 

Fishing   Laws  (See  Conservation  &  Development; 
Fishing  Laws) 

Foreclosure  ;  -  i    ::      . 

Excise  Stamp  Tax  Applicable  in  Foreclosure  Sale 

Although  Purchaser  is  Veterans 

Administration  41/168 

Excise  Stamp  Tax  Not  AppUcable  in  Foreclosure 

Sale  When  Purchaser  is  Federal  Government 

Instrumentality  41/714 

Funeral  and   Burial  Trust  Funds 

Payments  to  Funeral  Home  for  Future  Burial 

Needs  .  40/51 

Pre-Need  Sale  of  "Garden  Mausoleums", 

"Interment  Crypts"  and  "Lawn 

Crypts"  40/52 


Garnishment 

Ad  Valorem  Taxes;  Commissions  40/812 

Ad  Valorem  Taxes;  Transferee's  Liability   for 

Prior  Owner's  Real  Property  Taxes  40/813 


Exemption  of  the  State  of  North  Carolina  From 
Federal  Wage  Garnishment  Law  to  be 
Effective  January   1,  1970  40/531 

Gas,   Oil  (See  Conservation  and  Development;  Oil  and 
Gas) 

General  Assembly 

Legislative  Services  Commission;  Authority  to 

Contract  for  Services  for  the  General 

Assembly;  Computerized  Statutory 

Retrieval  System  40/296 

Legislative  Services  Commission;  Authority 

to  Purchase  Electronic  Voting  Equipment; 

G.  S.  120-32  40/297 

Members;  Compensation;  Effect  of  1968 

Constitutional  Amendment  40/297 

Reading  of  Bills;  Constitutional  Law;  Senate 

Rules  40/308 

Retirement  (See  Public  Officers  &  Employees; 

Retirement) 
Salaries  and  Fees;  Subsistence  of  Principal 

Clerks,  Reading  Clerks, 

Sergeants-at-Arms  40/310 

Governor 

Appointments;  Commissioner  of  Motor  Vehicles; 
Authority  of  Governor  to  Appoint  Acting 
Commissioner  40/3 1 0 

Appointments;  Industrial  Commission 

Members  >  40/311 

Grand  Jury 

Witnesses;  Authority  of  Grand  Jury  to  Summon 

Witnesses  40/175 

Great  Seal  of  North  Carolina 

G.  S.   147-26;  G.  S.  144.2  41/214 

Guardian  Ad  Litem 

Appointment  of  by  Industrial  Commission  and 

Powers  of  40/41 


Guardians    (See  Administration  of  Estates;  Guardians) 


H 


Habeas  Corpus 

Petition  for  When  Clerk  Orders  Involuntary 

Commitment  Under  G.  S.   122-63  41/219 

Handicapped  Persons 

Drivers'  Privileges;  Constitutionality  of 

G.  S.  20-37.6  41/769 

Health 

Education;  Health  Certificates  Required  for 

Teachers  or  Any  Other  Employee  of  the 

Public  Schools;  Health  Certificates 

Furnished  by  the  Department  of 

Health  ,,         .  ■     40/273 

Eighteen- Year-Olds;  Consent  for 

Treatment  41/489 

Occupational  Disease  Hazards;  State  Board  of 

Health  Authority  to  Enter  Industrial 

Plants  40/312 

Sewage  Disposal  Systems;  Public  Water  Supply; 

Authority  of  Board  to  Prohibit  Sewage 

Disposal  Systems  41/879 

Hearing  Aid   Dealers    (See  Licenses  &  Licensing;  Hearing 
Aid  Dealers  and  Fitters  Board) 

Helmets 

Motorcycle;  Requirement  of         ■•:       :        r    :  40/431 

Highway  Commission    (See  State  Departments, 
Institutions  &  Agencies;  Highway 
Commission)  .- 

Hospitals 

County  Hospital  Exempt  From  Advance  Costs  as 
;  Instrument  of  County  41/232 

Emergency  Services;  Classification  of;  Medical 


Care  Commission  41/45 

Extended  Care  Facilities;  Applicability  of 

the  Limitations  of  "Allowable  Costs  Up  to 

$14.00  Per  Day"  in  Appropriations  Act 

of  1971  41/541 


Housing 

Authority  of  City  Council  to  Adopt  an  "Open 
Housing"  or  "Fair  Housing" 
Ordinance 


40/478 


Housing  Authorities 

Auto  Mileage  Allowance  for  Commissioners  and 

Employees;  G.  S.  147-8,   147-9,   147-9.1 

and   157.5  41/385 

Commissioner  of  Labor;  Boiler  Inspection  Fees; 

Exemption  of  Housing  Authority  41/303 

Eminent  Domain;  Authority  of  Housing  Authority 

to  Enter  Property  to  Make  Surveys  40/314 

Eminent  Domain;  Restrictive  Covenants  41/316 

Financial  Assistance;  Authority  of  Municipahty 

to  Render;  Contracts  With  Federal 

Government;  Interest  Rate  in  40/480 

Excess  of  6%  40/482 

Labor;  Contracts  Between  Units  of  Government  and 

Labor  Organizations  Concerning  PubUc 

Employees  Declared  to  be  Illegal  40/315 

Six  Percent  Interest  Limitation  on  Bonds 

Applicable  40/315 

Husband  and  Wife 

Evidence;  Court  Cannot  Compel  Wife  to  Testify 
in  Criminal  Action  Brought  by  Wife 
Against  Husband  for  Assault  on 


Wife 


40/168 


Implied   Consent    (See  Motor  Vehicles;  Drivers' 
Licenses;  Drunken  Driving) 


Imports 

Ad  Valorem  Tax  Exemptions;  Imported  Products 
Stored  in  Warehouse;  Import-Export 
Clause,  Article  I,  Section   10,  Clause  2 
'    ,';  of  the  United  States 

Constitution  41/157 

Incest 

Abortions;  No  Necessity  for  Report  in  Seven 

Days  40/144 

Incompetents   (See  Infants  &  Incompetents) 

Indians 

Eastern  Band  of  Cherokee  Indians;  Federal 

Grant-in-Aid  Funds;  Authorizing 

Governmental  Agency  41/165 

Medicaid  Benefits;  Non-Federal  Share    ' 

Must  be  Paid  by  State  41/140 

Indictments    (See  Criminal  Lav^  &  Procedure; 

Indictments)  ; 

Infants  and  Incompetents 

Abandonment  (See  Social  Services;  Abandonment) 
Abortions;  Consent  of  Minor  or  Incompetent  Not 

Necessary  41/709 

Abortions;  Sufficiency  of  Consent  of  County 

Director  of  Social  Sei^ices  41/862 

Administrator;  Right  of  Minor  Widow  to  Nominate 

Administrator  40/26 

Adoption  of  Minors  (See  Social  Services;  Adoption 

of  Minors) 
Child  Abuse;  Investigation  of  ■  ^' ■,  ■  40/666 

Contributing  to  the  Delinquency  of  a  Child; 

Conviction  of  a  Person  Other  Than  a  Parent, 

Guardian  or  Other  Person  Having  Custody  or 

Control  of  the  Child 

G.  S.  14-316.1  41/92 

Custody;  Duration  of  Custody  of  County  Social 

Services  Department  40/316 

Custody;  Jurisdiction  of  State  Courts  Over 

Federal  Reservation  41/580 


Exhibition  of  Cliildren;  Provisions  of 

G.  S.   110-20.1    Regarding  Exhibition  of 

Certain  Cliildren  and  Television 

Coverage  41/590 

Fingerprinting  and  Photographing 

Juveniles  -"  40/670 

Foster  Home;  Eligibility  for  Assistance  41/384 

Guardians;  Appointment  of  Cliild's  Guardian  When 

Parents  are  Living  41/14 

Guardians;  Appointment  of  Child's  Guardian  When 
Parents  are  Living  for  School  Assignment 
Purposes  41/5 

Guardians;  Joint  Savings  Accounts;  Riglit  of 

Guardian  to  Remove  Funds  from  Savings 
Account  in  Which  Guardian's  Ward  Has  a 
Contractual   Right  to  Withdraw 
Funds  41/461 

Judgments  in  Excess  of  SI, 000;  Payment  to 

CSC  40/317 

Juveniles  (See  Social  Services;  Juveniles) 

Juveniles;  Board  of  Juvenile  Corrections; 

Conditional  Release  of  Children;  Custody 
Orders;  Jurisdiction  of  the  Court  Over 
Children  Who  Have  Been  Released  from 
Correctional  Institutions  41/375 

Juveniles;  Board  of  Youth  Development; 
Conditional  Release  of  Children; 
Juvenile  on  Probation  41/914 

Juveniles;  Court  Commitment  to  Mental  Hospitals 
With  Instructions  to  Transfer  to  Center 
for  Mentally  Retarded  41/637 

Juveniles;  District  Court  Jurisdiction;  Charge 

of  Rape  or  Assault  With  Intent  to  Commit 

Rape  41/23 

Juveniles;  District  Court  Jurisdiction;  Custody 

of  Child  41/410 

Juveniles;  Probation;  Termination  of  On  Reaching 

Majority  41/771 

Marriage;  Consent  by  a  Director  of  Social 
Services  to  Marriage  of  16- Year-Old 
Pregnant  Female;  Residence  of  Minor  to 
be  Married  41/390 


Mental  Examination;  Authority  of  Clerk  of 

Superior  Court  to  Order  Physicians  to 

Examine  Allegedly  Mentally  111 

Person 
Minors;  Consent  for  Medical  Treatment 
Minors;  Mental  Health;  Voluntary  Admissions 

to  State  Hospital;  Abortions 
Minors;  Person   18  to  21   Years  Old  May  Be 

Deputy  or  Assistant  Register  of 

Deeds 
Minors;  Public  Officers  and  Employees;  Clerks 

of  Superior  Court;  Sheriffs;  Issuance 

of  Permit  to  Purchase  Weapon  to   18,   19 

and  20-Year-Old  Persons;  G.  S.  48A-1, 

48A-2;  G.  S.   14-402,  et  seq. 
Officers;  Persons   18  Years  of  Age  May  Be 

Notary 
Officers;  Persons  Under  21   Years  of  Age  May 

Not  Serve  on  Recreation  Commissions  or 

Boards 
Parent's  Liability  for  Infant's  Ambulance 

Bill 
Physicians  and  Surgeons;  Juvenile  Training 

Schools;  Consent  for  Medical  or  Surgical 

Care 
Probation;  Juveniles  on  Probation  Who  are 

Committed  to  and  Conditionally  Released 

from  the  Custody  of  the  Board  of  Youth 

Development 
Probation;  Revocation  of;  Undisciplined  or 

Delinquent  Children 
Probation  of  Juveniles;  Supervision 
Removal  From  State  by  Parent  in  Absence  of 

Custody  Order 
Restoration  of  Competency  by  Hearing  Before 

Clerk 
Sterilization;  Abortion;  Age  of  Consent  for 

Sterilization  and  Abortion 
Sterilization;  Sterilization  of  Unmarried 

Minors  Under  G.  S.  90-272;  Sterilization 

Under  Article  7  of  Chapter  35 
Sterilization  of  Mentally  Defective  Person; 

Sterilization  by  X-Ray 


41/35 
41/489 

41/517 


41/476 


41/465 
41/435 

40/603 
40/318 

40/674 

41/914 

40/672 
41/350 

40/143 

40/320 

41/730 

41/162 
41/107 


Injunction 

Appeal  Does  Not  Continue  the  Injunction  Which 

Has  Been  Dissolved  40/567 

Insurance 

Agents  Writing  More  Than  One-Half  of  Total 

Premium  Production  on  Property  of  Employer; 

Employee  of  Lending  Institution  as  Agent 

for  Title  Insurance  Company  40/321 

Automobile  Liability  Insurance  PoUcies; 

Termination  by  Cancellation;  Notice  of 

Termination  Within  Sixty-Day  Period  From 

Policy  Inception;  Effect  of  40/326 

41/852 
Credit  Card  Facilities;  Solicitation  for  Policies 

and  Collection  of  Premiums  Through  Credit 

Card  FaciUties  40/328 

Crop  Dusting;  Requirement  of  Liability 

Bond  40/330 

Fire  and  Extended  Coverage;  Fair  Access  to 

Insurance  Requirements  Plan;  Crediting  of 

Participation  by  Insurers  in  the 

Reinsurance  FaciUty  40/333 

Group  Accident  and  Health  Insurance  Policies; 

Payment  of  Benefits  Directly  to  Employer  by 

Insurance  Company  41/864 

'      Group  Life  Insurance  Policies; 

Assignability  40/335 

Group  Life  Insurance  Policies;  AssignabiUty 

of  Policies  So  As  to  Avoid  Inclusion  in 

Estate  for  Federal  Estate  and 

Inheritance  Tax  Purposes  40/338 

Hospitalization  and  Accident  and  Health 

Policies;  Renewability ;  Requirement  as  to 

PubUc  Hearing  on  Filings  for  Rate 

Increases  40/340 

Municipalities;  Health  and  Accident  Insurance 

(See  Municipalities) 
Premium  Taxes;  AppUcation  of  Premium  Taxes  to 

Unauthorized  Business  Written  in  North 

CaroUna;  Payment  of  Premium  Taxes  for 

Prior  Years  Upon  Application  for 

Admission  to  State;  Interest  40/341 


Reorganization  of  Domestic  Insurance  Company  and 
a  Foreign  Holding  Company;  Applicability  of 
North  Carolina  Law  to  Proposed 
Exchange  40/345 

Interest 

Banks;  Savings  and  Loan  Associations;  First 
Mortgage  Loans;  Mortgages  of  Less  than 
Ten  Years  40/54 

Bonds;  6%  Limitation  Applicable  to  Indebtedness 

of  Local   Housing  Authorities  40/315 

Credit   Unions;  Applicability  of  Chapter   1303, 

1969  Session  Laws  40/48 

Credit  Unions;  Maximum   Interest  Chargeable; 

Installment  Payments  Not  Mandatory  40/49 

Housing  Authorities;  6%  Limitation  Applicable  to 
:'.:  Indebtedness  40/315 

Maximum  Rate  to  be  Charged  by  State  Education 
;.;    ■  Assistance  Authority  Upon  Student  Loan 

Insured  Under  Higher  Education  Act  40/258 

Transfer  Fee;  Applicability  of  G.  S.  24-1 0(d) 

Concerning  the  Allowable  Transfer  Fee  That 
May  be  Charged  by  a  Lender  to  a  Person 
Assuming  a  Loan  of  Not  More  Than  Fifty 
,  Thousand  Dollars  Secured  by 

-,y       /         Real  Property  41/822 

Interstate  Commerce 

Burden  on;  Privilege  License  Tax;  Itinerant 

Photographers  40/861 

Intestacy 

Distribution  of  Intestate's  Estate  Among 
Brothers  and  Sisters  and  Their  Legal 
Descendants  41/184 

Intoxicating   Liquors    (For  Opinions  Prior  to 
January    1,   1972,  See   "ABC  Act") 
Board  of  Alcoholic  Control;  Local;  Requirement 

of  Expenditure  of  Percentage  of  Total 

Profits  for  Education  and 

Rehabilitation  41/779 


Sale  of  Surplus  Property  by  Town  or  County  ABC 
Boards;  G.  S.  18A-17;  Public 
Auction  41/894 


Jails 


Buildings  Used  for  Jail;  Transfer  of  County 

Funds  41/226 

Custody  of  Prisoners;  Time  When  Custody  Passes 
From  the  Arresting  Officer  to  the 
JaUer  40/350 

Duties  of  Jailers  to  Receive,  Incarcerate  and 

Retain  Prisoners  41/412 

Duty  of  Jailer  to  Receive  Prisoners  Before 

Warrant  40/351 

Fees;  Authorized  by  Chapter  7 A  40/114 

Hospitalization  of  Prisoners;  Hospital  Expenses 

to  be  Paid  by  the  County  40/352 

Operating  a  Jail  After  the  State  Commissioner  of 
Social  Services  Has  Ordered  it  Closed; 
Action  to  be  Taken  by  the  Commissioner 
When  Local  Officials  Fail  to  Close  a 
Facihty;  Authority  of  the  Commissioner 
to  Reinspect  a  Facility  and  Issue  a  New 
Order  After  the  Court  Has  Ruled  Upon  a 
Previous  Closing  Order  40/353 

Sheriffs;  Uniform  Jail  Fees;  Payment  by  County 

of  Jail  Fees  to  Sheriff  40/90 

Training  of  Persons  Supervising  a  Jail  41/603 

Transportation  of  Inmates  to  and  from 

Court  41/267 

Joint   Bank  Accounts    (See  Banks;  Joint  Bank  Accounts) 

Judges    (See  Courts;  Judges) 

Judgments 

Default;  Complaint  Signed  by  an  Attorney  Is  Not 
Sufficient  on  Which  to  Base  Default 


Judgment  41/625 

Prayer  for  Judgment  Continued;  Finality   of 

Sentence  40/179 

Prayer  for  Judgment  Continued;  Right  of 

Solicitor  to  Pray  Judgment  41/97 

Signing  Out  of  Term;  Jurisdiction  of  Emergency 

Superior  Court  Judge  40/125 

Small  Claims;  Suits  Brought  by  Agents  of 

Plaintiff;  Cancellation  of  Judgments  by 

Agent  of  Plaintiff  40/118 

Unsatisfied  Judgments  for  Driver's  License 

Suspension  Purposes  41/109 

Unsatisfied  Judgments  for  Driver's  License 

Suspension  Purposes;  Payment  by  One  Joint 

Tortfeasor  41/99 

Vacating  Portion  of  Judgment  Allowing  Limited 

Driving  Privilege  40/410 

Judicial  Sales  • 

Upset  Bid;  Authority  of  Clerk  to  Accept  More  Than 
Ten  Days  After  Filing  of  Report  of 
Sale  t   ^^       40/105 

Juries-Jurors 

Jury  Commission;  Method  of  Jury  Selection; 

Systematic  Procedure  40/129 

Juveniles  (See  Social  Services;  Juveniles  and  Infants 
and  Incompetents) 

Juvenile  Training  Schools 

Physicians  and  Surgeons;  Consent  for  Medical  or 

Surgical  Care  40/674 


K 


Kindergartens  (See  bducation;  Kindergartens) 


Labor 

Boiler  Inspection;  Authority  of  Boiler  Inspectors 
of  Department  of  Labor  to  Inspect  Boilers 
for  Hot  Water  Heaters  at  Motel  40/355 

Collective  Bargaining  Contracts;  Validity  of 

Check-Off  by   Employer  of  Union  Dues  and 

Union  Initiation  Fees  40/356 

Contracts  Requiring  Closed  Shop;  Contracts 

Requiring  Any  Arbitration  to  be  Held  in   the 
State  of  New  York;  Contracts  Requiring  Any 
Litigation  by  Virtue  of  a  Labor  Contract  to 
be  Instituted  Only  in  Courts  Located  in  the 
County  and  State  of  New  York  40/363 

Fair  Labor  Standards  Act;  Applicability  to 
Patients  in  State  Mental 
Institutions  41/153 

Hours  of  Work  for  Women;  Effect  of  Federal 
Regulations;  Civil  Rights  Act  of 
1964  40/363 

Minimum  Wage  Act;  Amendment  to  G.  S.  95-87; 

Part  Time  Employees  Working  Sixteen  Hours  or 

Less  Per  Week  in  Establishment  Having  Three 

or  Less  Full  Time   Employees  41/438 

Public  Employee  Contracts;  Contracts  Between 
Units  of  Government  and   Labor 
Unions  40/591 

Public  Employee  Contracts;  Housing  Authority; 
Contracts  Between   Units  of  Government 
and  Labor  Organizations  Concerning  Public 
Employees  Declared  to  be  Illegal  40/315 

Public  Employee  Contracts;  Municipalities; 
Right  of  Authority  of  Municipal 
Corporation  or  a  City  to  Check-Off  Labor 
Union  Dues  for  the  Benefit  of  a  Labor 
Organization  Composed  of  Its 
Employees  40/591 

Public  Employee  Contracts;  Teachers' 

Organizations;  No  Legal  Right  to  be 

Recognized  40/274 

Right-to-Work  Statute;  Right  of  Non-Union 

Member  to  Work  on  the  Same  Job  with  Union 
Members  40/364 


Laundry  and   Dry   Cleaning   (See  Business  &  Commerce; 
Laundry  and  Dry  Cleaning) 

Legislative  Services  Commission    (See  General  Assembly; 
Legislative  Services  Commission)  • 

Libel  and  Slander 

Education;  Hearing  Before  County  Board  of 

Education  on   Issue  of  Removing  or  Refusing 

to  Renew  Teacher  Contract;  Absolute 

Privilege  of  Witness  Testifying  Before 

County  School  Board  and  Making 

Affidavit  40/241 

Libraries 

Public  Library  Not  a  "Necessary 

Expense"  40/883 

Licenses  &  Licensing  - 

Alcoholic  Beverages  (See  "ABC  Act"  for  opinions 
prior  to  January  1,  1972  and  "Intoxicating 
Liquor"   for  opinions  thereafter)  — 

Chiropractors;  Practice  of  Medicine  41/749 

Contractors,  Board  of;  Renewal  of 

License  40/365 

Cosmetic  Arts;  Practice  of  Electrolysis;  No 
Necessity  for  License;  May  Practice  in 
Cosmetic  Art  Shop  40/367 

Dentistry;  State  Board  of  Dental  Examiners;  ; 

University   of  North  Carolina;  School  of 
Dentistry;  Dental  Assistants;  Instruction      ■'■'  ■ 
and  Practice  as  to   "Pumice  Wash";  Exemption 
From  G.  S.  90-22,  et  seq.  40/368 

Drivers'  or  Chauffeurs'  Licenses  (See  Motor 
Vehicles) 

General  Contractors;  Licenses  41/358 

General  Contractors;  Necessity  of  Requiring 

License  for  Installation  of  Roof  Costing 

Over  $30,000.00  41/414 

General  Contractors;  Public  Schools;  Installation 
of  Relocatable,  Temporary  Classroom   Units; 
No  Requirement  of  General  Contractor's 
License  to  Install  Such  Unit  40/371 


Hearing  Aid  Dealers  and  Fitters  Board;  •• 

Authority  to  Withhold  License  Under 

Grandfather  Clause  41/51 

Hearing  Aid  Dealers  and  Fitters  Board;  No 

Criminal  Liability  for  Practicing  Without  a 

License  When  the  Board  Has  Not  Been 

Appointed  40/373 

Intoxicating  Liquor  (See   "ABC  Act"  for  opinions 

prior  to  January   1,  1972  and  "Intoxicating 

Liquor"  for  opinions  thereafter) 
Mental  Health;  Hospital  for  Treatment  of 

AlcohoUsm  41/400 

Nursing  Homes;  Operation  Without 

License  40/374 

Plumbing  and  Heating  Contractors;  Contract  for 

Sewage  Disposal  System  Let  to  Plumbing 

Contractor  40/375 

Plumbing  and  Heating  Contractors;  Submission 

of  Bid  as  Engaging  in  Plumbing  and 

Heating  Contracting;  Penalties  41/673 

Plumbing  and  Heating  Contractors;  Qualification 

and  Licensing  Under  the  Grandfather 

Clause  41/298 

Plumbing  Contractors;  General  Contractors; 

Jurisdiction  Over  Installation  of  Water 

and  Sewer  Lines  on  Private  Property       41/761 
Practicing  Psychologists;  Professional 

Corporation  Act  40/377 

Practicing  Psychologist:;  State  Board  of 

Examiners  of;  Applicant's  Fees;  Expenses 

of  Board  40/376 

Private  Detectives;  Bank  Employee  Investigation 

of  Credit  Card  Fraud  40/378 

Private  Detectives;  Requirement  for  Licensing 

and  Bond;  Article  9A,  G.  S.  66  41/552 

Professional  Engineers  &  Surveyors;  Unlawful 

Use  of  Seal  41/423 

Real  Estate  Licensing  Board;  Applicability  of  Act 

to  Participation-Type  Loans  Negotiated  by 

Mortgage  Corporation  40/379 

Real  Estate  Licensing  Board;  Licensing  NC 

Residents  Who  Become  Nonresidents; 


Reciprocity;  G.  S.  93 A  and 

G.  S.  93A-9  41/531 

Real  Estate  Licensing  Board;  Public  Contracts; 

Public  Bidding  40/381 

Real  Estate  Licensing  Board;  Real  Estate 

Broker;  Unauthorized  Practice;  Restrictions 
and  Covenants  in  Deeds;  Requirement  Grantor 
Serve  as  Sales  and  Rental  Agent  40/381 

Real  Estate  Licensing  Board;  Renewal  of  Expired 
License;  Fees  for  Renewal  of  License; 
Renewal  of  License  Under  "Grandfather 
Clause"  40/382 

Real  Estate  Licensing  Board;  Sale  and  Resale  of 
Lots  by  Corporation  Selling  Golf  Club 
Memberships;  Rental  and  Lease  of  Houses  by 
Corporation  40/383 

Real  Estate  Licensing  Board;  Where  Escrow 

Accounts  of  Real  Estate  Brokers  May  Be 
Maintained  40/384 

Solicitation;  Licensing  of  PubHc  Solicitation; 

Applicability  of  Solicitation  Statutes  to       i        •        - 
State  Agencies  and  Personnel  40/712 

Liens  - 

Ambulance  Services;  Garnishment  and  Attachment; 

Collection  From  Without  the  County  41/134 

Motor  Vehicles;  Priority  of  Ad  Valorem  Taxes 
Over  Prior  Perfected  Liens  and  Security 
Interests  41/692 

Motor  Vehicles;  Wrecker  Fees  Not  Included  in 

Mechanic's  Lien  41/38 

Social  Services  (See  Social  Services;  Liens) 

Social  Services;  Statutes  of  Limitations  or 

Conditions  Precedent;  Tolling  of  41/185 

Statutes  of  Limitations  41/186 

State  Agency;  Lien  on  State-Owned  Rental 
Dwelling  for  Water  and  Sewage  Service 
Charges  40/743 

Taxation;  Ad  Valorem;  Priority  of  Ad  Valorem 
Taxes  Over  Prior  Perfected  Liens  and 
Security  Interests  41/692 

Taxation;  Attach  to  All  Realty  Within  Taxing 

Unit  .  .  40/814 


Taxation;  Federal;  Notice  of  Tax  Levy  on  Funds 
Due  From  the  State  Department  of  Social 
Services  to  an  Individual  40/832 

Local  Governmental  Employees'  Retirement  System 
(See  Retirement) 


M 


Magistrates    (See  Courts;  Magistrates) 

Marriage  &  Divorce 

Divorce;  Income  Taxes;  Basis  for  Gain  or  Loss; 

Estates  by  Entireties;  Effect  of  Divorce; 

Sale  of  Interest  by  Divorced 

Spouse  40/838 

Divorce;  Jury  Trial;  Waiver  of  in  District 

Court  40/134 

Divorce;  Jury  Trial;  Waiver  Pursuant  to 

G.  S.  50-10  in  Cases  Involving  Personal 

Service  41/473 

Divorce;  Jury  Trial;  Waiver  Pursuant  to 

G.  S.  50-10  in  Cases  Involving  Personal 

Service;  Registered  Mail  Service  40/385 

Education;  Compulsory  Attendance  Law;  Compulsory 

Attendance  of  a  Married  Child  Under  the 

Age  of  Sixteen  Years  40/215 

Intermarriage  of  Whites  and  Negroes  40/387 

Minors;  Consent  by  a  Director  of  Social  Services 

to  Marriage  of  16- Year-Old  Pregnant 

Female;  Residence  of  Minor  to  be 

Married  41/390 

Miscegenation;  Issuance  of  Marriage  License; 

County  Where  License  is  Valid;  Status  of 

Marriage  Without  Proper  License  41/132 

Medicaid   (See  Social  Services;  Medical  Assistance) 

Medical  Examiners 

Adoption  of  Chapter   152A,  Effective  Date  of 

Ordinance  40/598 


Authority  of  Chief  Medical  Examiner  to  Act 

as  County  Medical  Examiner  40/595 

Autopsies;  Authority  of  County  Medical 

Examiners  to  Order  40/596 

Autopsies;  County  Health  Director  as  County 

Medical  Examiner  40/599 

Double  Office  Holding;  Coroner  Acting  as  Medical 

Examiner  40/583 

Double  Office  Holding;  Medical  Examiner 

System  40/582 

Double  Office  Holding;  Medical  Examiners; 

County  Medical  Examiner;  Coroner;  Member 

of  School  Board;  Coroner  as  Acting  Medical 

Examiner  40/583 

Removal  of  Body  of  Deceased  Motor  Vehicle 

Accident  Victim  From  Scene,  of 

Accident  40/601 

Mental  Health 

Area  Mental  Health  Boards;  County  Commissioners; 

Authority  Over  Mental  Health 

Center  41/778 

Chronic  Alcoholics;  Jurisdiction  of  Judge  to 

Commit  40/122 

Commitment;  Acquittal  Upon  Grounds  of  Mental 

Illness  41/854 

Commitment  of  Juveniles  to  Mental  Hospital 

With   Instructions  to  Transfer  to  Mental 

Retardation  Center  41/637 

Commitment  to  State  Mental  Institution;  Waiver 

of  Hearing  Before  Clerk  41/564 

Competency  to  Stand  Trial;  Commitment  by 

District  Court  Judge; 

G.  S.   122-83  41/259 

Consent  for  Medical  Treatment;  Provisions  of 

G.  S.   110-20.1   Regarding  Exhibition  of 

Certain  Children  and  Television 

Coverage  41/590 

Cost  of  Care  and  Treatment  of  Inmates;  Parental 

Liabihty  41/507 

Cost  of  Care  and  Treatment  of  Inmates; 

Patient's  Liabihty  41/566 


Courts;  Responsibility  for  Transporting  Mental 

or  Inebriate  Patients  to  Hospitals  41/457 

Drug  Addicts;  N.  C.  Drug  Authority  Rules  and 

Regulations;  Methadone  Maintenance 

Programs  41/741 

Drug  Addicts;  Use  of  Methadone  in  Treatment 

of  41/103 

Emergency  HospitaUzation;  Acknowledgment  of 

Committing  Physician  41/841 

Examination;  Authority  of  Clerk  of  Superior 

Court  to  Order  Physicians  to  Examine 

Allegedly  Mentally  lU  Person  41/35 

Hospital  Administration;  Title  of  Business 

Manager;  Assistants  41/898 

Hospitalization;  Escape  of  Patients  41/900 

Interstate  Transfer  of  Patient  Found  Not  Guilty 

of  a  Crime  by  Reason  of  Insanity  40/388 

Involuntary  Commitment;  G.  S.   122-63; 

Right  to  Appeal  From  Clerk's  Order; 

Due  Process  Requirements  Concerning 

Involuntary  Commitment  41/219 

Involuntary  Commitment;  LiabiHty  of  Inmate 

for  Cost  of  Care  and  Treatment  Where 

Commitment  is  as  a  Result  of  a 

Suspended  Sentence  41/579 

Judicial  Hospitalization;  Temporary  Detention 

of  Inebriate  or  Mentally  111  Person; 

Authority  to  Administer  Oath  to  Affidavit 

of  Facts  and  to  Order  Detention  41/856 

Licensing;  Treatment  of  Alcoholism  41/400 

Liens;  Determination  of  Priority  40/689 

Mental  Retardation;  Council  on  Mental 

Retardation  and  the  Mental  Retardation 

Committee  of  the  North  CaroHna  Bar 

Association;  Powers  and  Duties  40/389 

Mentally  Retarded  Children;  Duty  of  State  to 

Provide  Suitable  Schools  for  Mentally 

Retarded  40/248 

Mentally  Retarded  Children;  Education 

of  40/247 

Mentally  Retarded  Students;  Assigning  School 

Tasks  to  40/246 


Minors;  Voluntary  Admissions  to  State 

Hospital  41/517 

Necessary  Expense;  Local  Mental  Health 

Clinic  40/815 

Patient;  Release  of  Information  to 

Clerk  41/666 

Release  from  Commitment  to  Hospital  Under 

G.  S.  122-84;  Applicability  of 

G.  S.   122-67  to  Mentally  111 

Criminals  -'        41/935 

Restoration  of  Competency  by  Hearing  Before 

Clerk  40/320 

State  Hospital  Patients;  Inapplicability  of  Fair 

Labor  Standards  Act  41/153 


Migrant  Workers  ~ 

Residence  for  Purposes  of  Welfare 
Benefits 


41/274 


Minimum  Wages 
(See  Labor) 

Miscegenation  (See  Marriage  &  Divorce) 

Mobile  Homes 

Highway  Relocation  Assistance  Act;  Consideration 
of  Mobile  Homes  for  Highway  Relocation 
Assistance  Payments 

Manufacture;  Particular  Operation  Does  Not 
Require  License 


40/762 
41/850 


Motor  Vehicles 

Abandoned  or  Junked  Vehicles;  County  Ordinance 

Authority 
Accidents;  Duty  to  Report   Involving  Unregistered 

Motor  Vehicle;  Mini-Bike;  Applicability  of 

Motor  Vehicle  Laws 
Arrest  for  Misdemeanor  Not  Committed  in 

Presence  of  Officer;  Uniform  Traffic 

Citation 
Blue  Light  and  Sirens;  Company  Police 
Boats;  Control  of  Boat  Wake;  Authority  of 

County   to  Pass  Ordinance 


40/82 


40/390 


41/809 
40/391 

41/940 


Breathalyzer  Tests;  Right   to  Counsel;  30 

Minutes  Delay  41/242 

Bumper  Specifications;  Private  Passenger 

Automobiles;  G.  S.  20-135.4  41/677 

Chauffeurs'  Licenses;  Operation  of  Leased 

Vehicle  Over  26,000  Pounds;  Hauling 

Mail  40/393 

Drivers'  Licenses;  Activity  Buses  40/394 

Drivers'  Licenses;  Chauffeur's  Licenses; 

Restoration  Fee  41/119 

Drivers'  Licenses;  Driving  While  License 

Revoked;  Evidence;  Sufficiency  of 

Department  of  Motor  Vehicle  Records  to 

Prove  Fact  of  Revocation  of  Driver's 

License  40/394 

Drivers'  Licenses;  Drunken  Driving  (See 

"Motor  Vehicles;  Drunken  Driving") 
Drivers'  Licenses;  Farm  Tractor,  Operation  After 

Revocation  of  License  41/832 

Drivers'  Licenses;  Financial  Responsibility 

Act  of  1953;  Unsatisfied  Judgments  41/109 

Drivers'  Licenses;  Limited  Driving  40/406 

Privilege  40/407 

Drivers'  Licenses;  Limited  Driving 

Privilege  41/535 

Drivers'  Licenses;  Limited  Driving 

Privilege  '  41/706 

Drivers'  Licenses;  Limited  Driving 

Privileges  41/322 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Authority  to  Modify  Terms  of  Judgment 

Allowing  Limited  Driving 

Privilege  40/409 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Authority  to  Vacate  Portion  of  Judgment 

Allowing  Limited  Driving  Privilege  40/410 

Drivers'   Licenses;  Limited  Driving  Privilege; 

Conviction  in  Another  State  40/400 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Effective  Date;  Cases  to  Which  Act 

Applies  40/412 

Drivers'  Licenses;  Limited  Driving  Privilege; 


Implied  Consent  Authority  to  Revoke  Limited 

Driving  Privilege  40/414 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Irregular,  Voidable  and  Void 

Judgments  40/415 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Modification  of  Judgment  41/16 

Drivers'  Licenses;  Limited  Driving  Privilege; 

Modification  of  Order  40/418 

Drivers'   Licenses;  Limited  Driving  Privilege; 

Permit;  G.  S.  20-179  41/659 

Drivers'   Licenses;  Limited  Driving  Privilege; 

Pick-up  of  Licenses  40/420 

Drivers'   Licenses;  Limited  Driving  Privilege; 

Prior  Conviction  40/422 

Drivers'  Licenses;  Nolo  Contendere  Plea         '      '       40/423 
Drivers'  Licenses;  Nonresidents  '  '  40/425 

Drivers'   Licenses;  Operation  After  Suspension  or 

Revocation;  Habitual  Offenders;  Proper 

Charge  If  Apprehended  40/426 

Drivers'  Licenses;  Provisional  Licensee; 

G.  S.  20-13;  Moving  Violation  41/211 

Drivers'  Licenses;  Record;  Entries  on 

Individual's  Drivers'  License  Record; 
*"  G.  S.  20-26  41/116 

Drivers'  Licenses;  Relationship  Between  Driving 

Without  a  License  and  Driving  While  License 

Suspended  or  Revoked  40/427 

Drivers'  Licenses;  Resident,  Definition 

of  40/427 

Drivers'  Licenses;  Restricted  Driving 

Privileges;  G.  S.  20-179(b)(l)  41/596 

Drivers'  License;  Suspensions;  Time  Suspension 

Begins  40/428 

Driver's  Permit;  Accompanying  Driver  May  Hold 

Restricted  Driving  Privileges  Under 

Certain  Condifions  41/596 

Drunken  Driving;  Blood  Test;  LiabiHty  of 

Physician  Taking  Blood  Sample  for 

Alcohol  Content  Test  at  Request  of  Law 

Enforcement  Officer  40/395 

Drunken  Driving;  Blood  Test;  Liability  of 


Physician  Taking  Blood  Sample  for  Alcohol 

Content  Test  From  Unconscious  Person  at 

Request  of  Law  Enforcement  Officer  40/397 

Drunken  Driving;  Blood  Test;  Willful  Refusal 

to  Submit  41/326 

Drunken  Driving;  Blood  Test  to  Determine 

Alcoholic  Content;  Persons  Qualified  to 

Give  40/429 

Drunken  Driving;  Chemical  Test  41/792 

Drunken  Driving;  Chemical  Test  of  Blood  to 

Determine  Alcoholic  Contents  40/430 

Drunken  Driving;  Chemical  Test  of  Blood  to 

Determine  Alcoholic  Content;  Change  of 

Charge  41/815 

Drunken  Driving;  Conviction;  Definition  40/400 

Drunken  Driving;  Conviction;  Definition; 

Conviction  in  Another  State;  Forfeiture  of 

Bail;  Limited  Driving  Privilege  40/401 

Drunken  Driving;  Highway  Patrol  and  Other 

Officers;  Chemical  Tests  for 

Alcohol  40/401 

Drunken  Driving;  hnplied  Consent;  Effect  of 

Acquittal  on  Drunk  Driving  Charge  Upon 

Outstanding  Charge  for  Driving  While 

License  Revoked  40/403 

Drunken  Driving;  Probable  Cause  40/430 

Drunken  Driving;  Revocation;  Determination  of 

Time  Periods  Within  Which  a  Conviction 

Will  Constitute  a  Second  or  Third 

Conviction  for  Purposes  of  Revocation 

of  License  40/404 

Drunken  Driving;  Riding  a  Horse  on  Street  or 

Highway  Wliile   Intoxicated  41/172 

Equipment;  Requirement  to  Wear  Motorcycle 

Safety  Helmets  40/431 

Equipment  and  Construction;  Bumper 

Specifications;  Private  Passenger 

Automobiles;  G.  S.  20-135.4  41/677 

Equipment  and  Construction;  Length  of  Pole 

Trailers  41/378 

Equipment  and  Construction;  Marking  Vehicles 

Required  to  Stop  at  RaUroad 

Crossings  40/432 


Equipment  and  Construction;  Overloads; 

Length  Limitations  on  Vehicles  40/432 

Equipment  and  Construction;  Rock  and  Gravel 

Loads  41/708 

Evidence;  Impeachment;  Use  of  Certified  Master 

License  Check  of  ■         40/434 

Financial  ResponsibiUty  Act  of  1953;  - 

Applicability  to  Unsatisfied  Judgments 

Arising  Out  of  Accidents  on  Private 

Property  40/435 

Gross  Receipts  Tax  on  Common  Carrier  Under  Lease 


Agreement  -» 

Handicapped  Drivers'  Privileges; 

Constitutionality 
Inspection;  Reciprocal  Agreements  Not  Entered 

Into;  Grace  Period  for  Vehicle  Brought 

Into  State 
Insurance;  AutomobUe  Liability  Insurance 

Policies;  Termination  Within  Sixty-Day 

Period  From  Policy  Inception;  Effect 

of 
Junked  and  Abandoned  Motor  Vehicles  Left  on 

Highway  Right  of  Way;  Disposition 

of 
Learner's  Permit;  Accompanying  Driver  May 

Hold  Restricted  Driving  Privileges 

Under  Certain  Conditions 
Liens;  Priority  of  Ad  Valorem  Taxes  Over  Prior 

Perfected  Liens  and  Security 

Interests 
Liens;  Wrecker  Fees  Not  Included  in  Mechanic's 

Lien 
Manufacturer's  License 
Municipal  Regulation  of  Operation  Based  on 

Unnecessary  Noise 
Nonresident  Defendants;  Service  of  Process  on 

Commissioner  of  Motor  Vehicles; 

Acceptance  of  Service 
Pedestrians  SoHciting  Rides,  Employment, 

Business  or  Funds  Upon  Highways  or 

Streets 
Registration  of  Vehicles  Belonging  to  Tree 


40/437 


41/769 


41/857 


40/326 


40/437 


41/596 


41/692 

41/38 
41/850 

40/484 


41/567 


41/528 


Fanners  at  Farmer  Rate; 

G.  S.  20-88(b)(2),  (3),  (4)  and 

(5)  41/273 

Registration  Plates;  Free  Plates  to  Certain 

Veterans  40/439 

Rock  and  Gravel  Loads  ^  41/708 

Rules  of  the  Road;  Arrest  Without  Warrant; 

Evidence  -  Motion  to  Suppress 

Illegal  41/286 

Rules  of  the  Road;  Flashing  Red  Traffic 

Signals  40/442 

Rules  of  the  Road;  Speed;  Failure  to  Decrease 

Speed  to  Avoid  Collision  40/443 

Rules  of  the  Road;  Volunteer  Firemen; 

ApplicabiUty  of  Speed  Limits  40/444 

Salvage;  Privilege  License  Tax  40/855 

School  Buses;  Mechanical  Stop  Arm  Requirements 

at  Railroad  Crossings  41/861 

Speed  Limits;  City  Ordinances; 

G.  S.  20-141(0(1)  and 

20-141(b)  41/167 

Taxation;  Ad  Valorem;  Situs;  Leased 

Automobiles  40/822 

Taxation;  Gross  Receipts  and  Franchise  Tax; 

Lease  Agreement  40/837 

Taxicabs;  Marking  Under  G.  S.  20-101  Not 

Applicable  to  Taxicabs  41/547 

Title  and  Registration;  Perfection  of  Security 

Interests;  Uniform  Commercial 

Code  40/446 

Title  and  Registration;  Permanent  Registration 

for  Motor  Vehicle  Leased  to  a 

MunicipaHty  41/798 

Truck  Routes;  Municipal  Regulation  of  41/156 

Violations;  Miranda  Warning; 

Unnecessary  to  Give  Warning  to 

Motorists  Being  Questioned  41/660 


Municipalities 

Advertising;  Use  of  Tax  and  Non-Tax  Funds 

for 
Alcoholic  Beverages;  Minors;  Poolrooms 


40/447 
40/448 


Aldermen,  Board  of;  Authority  of  40/450 

Aldermen,  Board  of;  Authority  to  Request  Its 

Members  to  Investigate  Various  Departments 

and  Make  Recommendations  to  the  Full 

Board  40/45 1 

Annexation;  Dissolution  of  Municipal 

Charter  40/453 

Annexation;  Withdrawal  of  Area  Previously 

Annexed  40/454 

Assessments  for  Local   Improvements; 

Exemptions  40/454 

Beer  and  Wine;  Sunday  Sales;  State  ABC  Board 

Regulations;  Power  of 

Municipahties  40/15 

Board  of  Municipal  Control;  Priority  of 

Petitions;  Holding  Beach 

Corporation  40/455 

Boundaries;  Deeds  and  Conveyances  40/457 

Boundaries;  Session  Laws;  Municipal  Charters; 

Boundary  Between  Towns  of  Yaupon  Beach 

and  Long  Beach  41/909 

Building  Code;  Electrical  Code;  Authority  of 

City  of  Kinston  to  Apply  Its  Fee 

Schedule  Against  the  County  of  Lenoir 

for  Electrical   Inspections  of  a  County 

Hospital  Located  Outside  but  Within  One 

Mile  of  the  City  Limits  41/93 

Building  Code;  Electrical  Code;  Right  of  City 

to  Vary  State  Building  Code  40/458 

Building  Code;  Plumbing  Code;  Master 

Plumbers  41/477 

Civil  Defense;  Power  of  Local  Political 

Subdivisions  40/62 

Civil  Defense  Powers;  Civil  Defense  or  Riot  and 

Civil  Disorder  Emergencies  41/2 

Compromise  Authority  of  Town  Council;  CATV 

Franchise  40/553 

Contracts;  Award  of  Contracts;  Division 

of  Contracts  41/823 

Contracts;  Bidding  41/187 

Contracts;  Competitive  Bidding; 

Advertisement  40/459 


Contracts;  Inclusion  of  Sales  Tax  as 

"Expenditure  of  Public  Money"; 

G.  S.  §§    143-129;  105-164.7; 

105-164.14(c)  41/479 

Contracts;  Lease  of  Equipment  with  Option  to 

Purchase;  Compliance  with  Bidding 

Requirements  of  G.  S.   143-129;  Contract  Let 

to  Bid  Witli  Provision  to  Purchase 

Additional  Property  at  Contract 

Price  40/460 

Conveyance  of  City-Owned  Property  40/461 

Donations  and  Appropriations;  Private  Rescue 

Organization;  Lease  for  $1   Per 

Year  40/462 

Elections;  Candidate  for  Aldermen  Running 

at   Large  40/463 

Elections;  Markers;  Assistance  to 

Voters  40/464 

Elections;  New  Registration  and  Looseleaf 

System  Required  in  Town  of  Murphy  40/465 

Elections;  Primaries;  Single-Shot 

Voting  40/466 

Elections;  Registration  of  Transients; 

Qualification  of  Voters  40/467 

Elections;  Registration  of  Voters  Between 

First  and  Second  Primary  40/468 

Elections;  Statutory  Construction  G.  S.   163-287; 

Time  When  Special  Municipal  Elections 

May  be  Held  41/881 

Elections;  Write-In  Votes  40/469 

Elections;  Write-In  Votes  Authorized  40/470 

Eminent  Domain;  Condemnation  of  City  Hall 

Site;  Streets;  Closing  Public 

Alley  40/470 

Expenditure  of  Tax  or  Non-Tax  Funds  for  Civic 

Center  Ouside  Municipality 

Unlawful  40/47 1 

Federal  Aid  Grants;  Relocation  Assistance 

Payments;  Code   Enforcement 

Program  41/896 

Fire  Protection;  Furnishing  Outside  Corporate 

Limits  40/473 


Form  of  Government;  Method  of  Adopting 

City-Manager  Form  of  Government  40/473 

Franchises;  Community  Antenna  Television; 

Authority  of  Municipal  Corporations  to 

Grant  Franchise  for  CATV  40/474 

Garbage  Collection  Outside  City  Limits;  No 

Statutory  Authority  40/476 

Garbage  Dump;  Operation  of  With  County  40/79 

Group  Life   Insurance;  Retired 

Employees  40/477 

Housing;  Authority  of  City  Council  to  Adopt 

an  "Open  Housing"  Ordinance  40/478 

Housing  Authorities;  Redevelopment  Commissions; 

Authority  of  Municipahty  to  Render 

Financial  Assistance;  Contracts  with 

Federal  Government;  Interest  Rate  40/480 

in  Excess  of  6  Percent  40/482 

Insurance;  Health  and  Accident  Insurance;  Group 

Life   Insurance  40/483 

Labor  Unions;  Right  or  Authority  of  Municipal 

Corporation  or  a  City  to  Check-off 

Labor  Union  Dues  for  the  Benefit  of  a 

Labor  Organization  Composed  of  Its 

Employees  40/591 

Lease  of  Real  Estate  of  Town  ABC 

Board  40/483 

Motor  Vehicles;  Permanent  Registration  for 

Motor  Vehicle  Leased  to  a  Municipality 

Improper  41/798 

Motor  Vehicles;  Regulation  of  Operation  Based 

on  Unnecessary  Noise  40/484 

Navigable  Waters;  Adverse  Possession  40/484 

Nuisances;  Ordinance  Regulating  Dogs  40/485 

Officers;  Mayor  as  Presiding  Officer;  Voting 

Right  40/486 

Ordinances;  Authority  to  Enact;  Proposed  Durham 

Human  Relations  Ordinance  40/487 

Ordinances;  Filing  and  Recording  With  Register 

of  Deeds;  Subdivision  Ordinances  41/752 

Ordinances;  Repeal;  Effect  of  Court's 

Construction  of  Repealed  Ordinance  on 

Substituted  Ordinance  41/114 


Parking;  Authority  for  City  of  Washington  to 

Contract  with  Merchants  to  Provide  for 

Off-Street  Parking  Facilities  41/361 

Parking  Meters;  Expenditure  of  Tax  Funds  to 

Purchase  Token  Ejecting  Meters  40/490 

Parks;  Recreation;  Not  Necessary 

Expense  40/493 

Parks;  Reverter  Clause  in  Deed  Affecting 

Public  Purpose  of  Park  Under 

Constitution,  Article  V,  Section  3  40/494 

Police;  Arrest;  Power  of  Hot  Pursuit  41/724 

PoUce;  Chief  of;  Residence  40/497 

PoUce;  Court  Process  Servers;  Duties  41/892 

Police;  Injuries;  City's  Responsibility  for 

Compensation  When  Policeman   Injured 

While  Moonlighting  41/911 

Police;  Jurisdiction  of  Chapel  Hill  Police 

Outside   the  Corporate  Limits  40/496 

Police;  Jurisdiction  Outside  of  Corporate 

Limits;  Power  of  Arrest;  Hot 

Pursuit  41/929 

PoUce;  Public   Records  41/407 

Pohce;  Special  Policemen;  Jurisdiction  of 

Morehead  City  Police  on  State  Property 

Within  City   Limits;  N.  C.  State  Ports 

Authority;  Authority  of  Town  of 

Morehead  City  to  Legislate  by  Municipal 

Ordinance  Within  Geographical  Area 

Owned  by  Ports  Authority  41/433 

Policemen  and  Firemen;  Residence  40/615 

Policemen  and  Firemen;  Residence 

Requirements  40/498 

Pool  Halls;  Ordinances  Outlawing  40/500 

Powell  Bill  (See  Streets  &  Highways; 

Municipalities;  Powell  Bill) 
Property;  Contributions  or  Donations  of  Real 

Property  Without  Consideration  to  a 

Non-Profit  Organization  40/500 

Property;  Conversion  of  Use  When  Property 

Acquired  for  Specific  Use  40/502 

Property;  Purchase  and  Sale;  Use  of  Open 

Spaces  for  Recreational  Purposes  40/502 


Property;  Sale  or  Lease   of  Property  by  County 

or  City  Board  of  Education  to  Municipality; 

G.  S.  160-61.2  41/597 

Recreation;  Authority  of  Town  to  Use  Non-Tax 

Funds  for  Recreational  Purposes  40/504 

Recreation  Commission;  Tort   Liability  40/505 

Redevelopment  Commissions;  Advancements  from 

City   from  Tax  or  Non-Tax   Funds  40/506 

Rescue  Squad,  Volunteer;  Workmen's  Compensation 

Coverage  >    :     '  40/507 

Rural  Fire  District;  Annexation  40/508 

Sand  Dune  Protection;  Authority  of  a  County 
to  Protect  the  Sand  Dunes  Along  the 
Outer  Banks  in  the   Entire  County,  Including 
Any  Municipality   Located  Therein  41/451 

Sewer  Assessments;  No  Authority  for  City   to 

Reduce  the  Amount  of  the  Assessment  Per 

Front  Foot  When  the  Lot  Has  Not  Been 

Benefited  40/509 

Street  Improvements;  School  Property;  No  Right 
of  hidividual  Who  Has  Improved  a  Street 
Accepted  By  a  Municipal  Corporation   for 
Permanent  Maintenance   to  Make  Assessment 
Against  School  Board  Property  Which  Adjoins 
the  Street  40/510 

Streets  and  Higliways;  Allocation  of  Powell 

Bill  Funds  in   1971  41/518 

Streets  and  Highways;  Contracts  Between  State 
Highway  Commission  and  Municipalities  for 
Routine  Maintenance   By  Municipalities  of 
State  Higliway  System  Streets  On  Reimbursable 
Basis  40/511 

Streets  and  Higliways;  Dedication,  Offer  and 

Acceptance  Thereof  40/513 

Streets  and  Highways;  Enforcement  of  State 

Highway  Commission  Ordinance  Within  a 
Municipahty  40/514 

Streets  and  Highways;  Expenditure   of  Municipal 
Funds  on  State  Highway  System 
Streets  40/515 

Streets  and  Highways;  No  Authority  to  Contract 
for  Payment  for  Project  Completed  Prior 
to  Enabling  Legislation  \  40/515 


Streets  and  Highways;  Parking;  Penalties; 

Manner  of  Enforcement  40/518 

Streets  and  Highways;  Parking;  Permits  40/519 

Streets  and  Highways;  Parking;  Special 

Spaces  41/831 

Streets  and  Higliways;  Powell  Bill   Funds; 

Expenditure  for  Drainage  Purposes  41/656 

Streets  and  Higliways;  Powell   Bill   Funds; 

TOPICS  Program  41/359 

Streets  and  Highways;  Speed   Limits;  Effect  of 

Ordinance  in  Absence  of  Signs  41/167 

Streets  and  Higliways;  Tramways;  Authority  of  City 

to  Permit  Overhead  Tramways  to  Connect 

Buildings;  Encroachments  and  Obstruction  on 

Streets  By  Private  Persons  40/520 

Streets  and  Highways;  Truck  Routes  .  41/156 

41/735 
Taxation;  Privilege   License  Taxes;  Levy  on 

Newly-Annexed  Territory  40/863 

Term  of  Office  of  Alderman;  Changing  During 

Term  40/521 

Tort   Liability;  Authority  to  Act  Based  on 

Unauthorized  Representations  by 

Individual   Board  Members  40/522 

Water  and  Sewage  Services;  Lien  on  State-Owned 

Rental  Dwelling  40/743 

Water  and  Sewage  Systems;  Authority  to 

Improve  and  Maintain  Sewage  Drains 

Extending  Beyond  Municipal   Limits  41/12 

Water  and  Sewer  Systems;  City  Limits; 

Extension  of  Water  Service  Beyond  41/244 

Water  and  Sewer  Systems;  Rates;  Use  of  Surplus 

Funds  40/523 

Water  and  Sewer  Systems;  Water  System  Outside 

Corporate   Limits;  Restrictive  Covenants 

on   Land  41/85 

Water  Resources  Projects;  Authority   to  Contract 

for  With  Secretary  of  Army  41/522 

Waterworks;  Uniform  Rates  Required  40/525 

Zoning;  Gaston   Regional  Planning  Commission; 

Town  of  Mount  Holly  40/526 


N 


Narcotics  and  Barbiturates 

Indictment  and  Proof;  Negativing 

Exceptions  40/159 

Navigable  Waters 

Closing  Stream  by  State  41/314 

North  Carolina  Housing  Corporation 

Appropriation  by   1969  General   Assembly;  Payment 

to  Housing  Corporation  41/120 

Notaries   Public    (See  Public  Officers  and  Employees; 

Notaries  Public) 

Claim  and  Delivery;  Taking  Oath  of  Sureties  on 
Plaintiff's  Undertaking  in  a  Claim   and 
Delivery  Action  40/64 

Nursing  Homes 

County   Loans  to  for  Care  of  Welfare  Patients; 

Reimbursement  of  County  40/701 

County   Payments;  Requirements  for  Identifying 
'-  Nature  of  Payments  41/557 

Guaranteeing  Availability  of  Bed;  Unlav^ful 

for  County  Commissioners  41/555 

Hospital-Operated  Homes;  Applicability  of  the 

Limitations  of  "Allowable  Costs  up  to 

S  14.00  Per  Day"  in  Appropriations 

Act  of  1971  41/541 

Medical   Assistance  Payments;  Advance   Payments 

Not  Authorized  41/304 

Not  Residence  for  Purposes  of  Disqualifying 

Person  Who  Otherwise  Eligible  for 

Favorable  Tax  Treatment  Under 

G.  S.   105-277.1  41/725 

Operation  Without   License  40/374 


0 


Oil  and   Gas  Conservation   Act  (See  Conservation  and 
Development;  Oil  and  Gas) 

Ofdinances.    Municipal    (See  Municipalities;  Ordinances) 


Pardon 

Citizenship;  Not  Restored  By 

Parent   and   Child 

Social   Services;  Parent   Requiring  Child   to   Pay 
for  Rent  and   Utilities 

Parking  Meters 

Expenditure  of  Tax   Funds   to  Purchase  Token 
Ejecting  Meters 

Parole 


40/162 


40/702 


40/490 


Citizenship  Restored;  "Date  of  Discharge" 

Refers  to  Parole  Discharge  41/426 

Physicians 

Blood  Sample;  Liability  of  Physicians  Taking 

Blood  Sample  for  Alcohol  Content  Test  at 

Request  of  Law  Enforcement  Officer  40/395 

Blood  Sample;  Liability   of  Physician  Taking 
Blood  Sample   lor  Alcohol  Content  Test 
From   Unconscious  Person  at   Request  of  Law 
Enforcement  Officer  40/397 

Confiict  of  Interest;  Payments  by  the  State  Board 
of  Public  Welfare   for  Goods  and  Services 
Supplied  By  Physicians  and  Others  Who  Are 
Members  of  County  Welfare   Boards  40/660 

Drug  Addict  Treatment;  Use  of 

Methadone  41/103 

Juvenile  Training  Schools;  Consent  for  Medical 

or  Surgical  Care  40/674 

Social  Services;  Chiropractors  May   Receive 

Payments  in  Welfare  Cases  40/705 


Plumbing  &  Heating  Contractors    (See  Licenses  & 
Licensing;  Plumbing  and   Heating  Contractors) 

Police    (See  Municipalities;  Police) 

Poll   Tax   (See  Taxation;  Poll  Tax) 

Pollution 

Air  Control  Devices;  Tax  Benefits 

Air  Pollution  Control  Program,  Local; 

G.  S.   143-215.3(a)(ll);  Responsibility 

for  Prosecution   of  Violations  of  Local 

Air  Pollution  Ordinances 
Air  Pollution  Control  Program,  Local; 

Jurisdiction  of 

Ports  Authority 

Power  of  the  Authority  to   Lease  Authority 
Property  to  Private   Investors 

Post   Judgment   Remedies  (Civil)  '  ' 

Executions;  Clerk  of  Superior  Court;  Duty  of 

Clerk  to   Issue   Execution   Under 
'■  G.  S.   1-306   Irrespective  of  Rule  62 

of  Rules  of  Civil  Procedure 
Executions;  Eviction;  Rule  62,  Rules  of  Civil 

Procedure;  Applicability   to  Eviction  Under 

G.  S.  7A-225 
Executions;  Order  by  Clerk;  Necessity  of 

Description  of  Property 
Executions;  Sheriffs;  Payment  of  Funds  Received 

by  Sheriff 
Garnishment;  Exemption  of  the  State  of  North 

Carolina   Federal  Wage  Garnishment  Law  to 
'     '  be   Effective  January    1,   1970 

Powell    Bill    (See  Streets  &  Higliways;  Municipalities) 

Pre-Sentence   Diagnostic  Study 

Appealability   of  Commitment  for 


40/781 
40/783 


41/519 
40/526 

41/78 


41/368 

40/529 
41/427 
40/530 

40/531 


41/67 


Prisons  and  Prisoners 

Blood  Test;  Consent  40/533 

Commitment  to  Commissioner  of  Correction 

Pending  Appeal;  Safekeeping  of  a  County 

Prisoner  40/163 

Compensation   to  Persons  Erroneously  Convicted 

of  Felonies  40/534 

Hard   Labor  as  Punishment  Prohibited;  Prisoners 

May  Be   Employed  41/440 

Medical   Experiment;  Prisoner 

Participation  40/535 

Medical  Treatment  to  Inmates  Without  Their 

Consent  41/409 

Parole;  Citizenship  Restored  41/426 

Parole;  Mentally   111;  Parole  of  Convict 

Committed  to  Mental  Hospital  41/550 

Police  Protection;  Duty  of  Department  of 

Correction  to  Provide  41/582 

Pre-sentence  Diagnostic  Study;  Appealability  of 

Commitment  for  41/67 

Safekeepers;  Discipline  and   Liability  40/537 

Sentences;  Department  of  Correction; 

Commitment;  Time  Sentence  Begins  41/292 

Sentences;  Responsibility  of  the 

N.  C.  Department  of  Correction 

Regarding  Conmiitments  for  a  Term  in 

Excess  of  that  Provided   for  by 

Statute  41/291 

Work   Release;  Money  Retained  Subject  to 

Court  Order  40/539 

Workmen's  Compensation  Coverage  41/398 

Private   Detectives 

Bank   Employee's  Investigation  of  Credit  Card 

Fraud  40/378 

Concealed  Weapons;  No  Authority   to 

Carry  41/270 

Requirement  for  Licensing  and   Bond; 

Article  9A,  G.  S.  66  41/452 


Privilege   License   Tax    (See  Taxation;  Privilege 
License  Tax) 


Probation 

Revocation  of;  Cleric's  Authority   of 

Commitment  41/847 

Revocation  of;  Juveniles;  Undisciplined  or 

Delinquent  Children  40/672 

Termination  of;  Juveniles;  Majority  As 

Termination  41/771 

Professional   Corporation   Act 

Applicability   to  Corporations  in   Existence 

Prior  to  June  5,   1969;  Architects  40/58 

Domestication  of  Foreign  Corporations  ,  41/934 

Domestication  of  Foreign  Professional 

Corporation  40/46 

Licenses  and  Licensing       _  40/377 

Public  Contracts 

Bidding;  Advertisement  40/459 

Bidding;  Advertisement;  Sales  Tax   Included   to 

Determine   "Estimated   Expenditure  of  Public 

Funds"  .  41/479 

Bidding;  Changes  in  Plans  After  ■  '  i  41/392 

Bidding;  Conditional   Bids  -'  41/394 

Bidding;  Exceptions  40/736 

Bidding;  Lease  Agreement;  Necessity   of 
.    Compliance  With   Public  Bidding 

Requirements  41/504 

Bidding;  Municipal  Corporations;  Receipt  of 

"No  Bid"  Note  Not  a  Bid  i  40/541 

Bidding;  Necessity  of  Compliance  With 

Statutory  Provisions  for  State  Agency 

Purchase  of  Computer  41/48 

Bidding;  Real   Estate   Licensing  Board  40/381 

Bidding;  Single  Bid;  Acceptance 

Authorized  41/527 

Bidding;  Utilities;  Exemption  of  Motor 

Carriers  from   Public  Bidding  Requirements; 

Utilities  Commission  Jurisdiction  41/825 

Competitive   Bidding;  Modification  of  Bid  by 

Telegram  41/187 

Higliway  Commission;  Public  Building  Work  Not 

Performed  by  Commission   Personnel  41/252 


Higliway   Rest  Area  Structure;  Part   of  Higliway 

Construction  40/541 

Law  Enforcement   Equipment;  Authority   for  State 
Department  of  Administration  to  Purchase 
Equipment  for  Local  Affairs  Department 
Grants  to   Local  Government  40/751 

Materials,  Supplies  and  Equipment;  Lowest 

Responsible  Bidder  40/545 

Race  Segregation;  Records  Required  by  Federal 

Regulation  40/549 

Separate  Contracts  Required  for  Certain  Portions 
of  Work  Under  Public  Building 
Contracts  40/550 

Splitting  Contract  After  Bidding  Not 

Permitted  41/823 

Public   Defender    (See  Courts) 

Public  Hearings 

Education,  County  Boards  of;  Authority   to  Hold 
Executive  Sessions;  Disclosure   to  the  Public 
When   Executive  Sessions  Will  Be  Held;  Pubhc 
Report  as  to  Action  Taken  in  Executive 
Session;  Ratifying  in  a  Public  Meeting 
Matters  Decided  in  an   Executive 
Session  40/23 1 


Public  Officers  and  Employees 

ABC  Officers;  State  Officers  Assisting  in  Riots; 

Power  of  Arrest;  Workmen's  Compensation 

Coverage  40/552 

Compromise  Authority;  Municipality  CATV 

Franchise  40/553 

Conflict  of  Interest;  ABC 

Administration  4 1  /330 

Conflict  of  Interest;  ABC  Store   Employee  and 

Town  Board  Member  40/570 

Conflict  of  Interest;  Board  of  Elections; 

Member  of  Board  May  Not  Serve  as  Executive 

Secretary  of  Board  41/577 

Conflict  of  Interest;  Contracts  Between  Member  of 

City  Council  and  Municipality  40/556 


Conflict  of  Interest;  County   ABC  Deposit  of 

Funds  in   Banlc  in  Which  Chairman   Is 

President  40/559 

Conflict  of  Interest;  County  Commissioner's 

Authorization  of  Food  Stamp  Program  in 

County  Where   2  Commissioners  are  Merchants 

Who  Could  Derive   Benefit   From   the 

Program  41/530 

Conflict  of  Interest;  County  Commissioners; 

Employment  by  County  40/560 

Conflict  of  Interest;  County  Physician 

Serving  as  County  Commissioner; 

G.  S.    14-234  41/765 

Conflict  of  Interest;  Mayor  and   Housing 

Authority   President  40/561 

Conflict  of  Interest;  Mayor  May  Not   Be  a 

Salaried  Employee  of  the  Town  40/563 

Contlict  of  Interest;  Municipal  Board  of 

Adjustment  Member  as  Appraiser  and   Real 

Estate   Broker  40/564 

Conflict  of  Interest;  Not  Conflict  for  Member  of 

Family  on  Board  of  County  Commissioners  and 

Another  Member  in   County  Department  of 

Social  Services  40/292 

Conflict  of  Interest;  Officer  Contracting  for 

His  Own  Benefit;  G.  S.   14-234;  Town 

Alderman  Who  is  Officer  of 

Corporation  41/371 

Conflict  of  Interest;  Purchase   of  Automotive 

Parts  from  Member  of  Board  of  County 

Commissioners  40/564 

Conflict  of  Interest;  Sale  of  Surplus 

Property  by  Municipality;  Purchase 

by  Employees  41/276 

Conflict  of  Interest;  School   Board  Member  as 

Employee  of  Company  Contracting  with 

Board;  Board  Member  as  Shareholder  in 

Company  whose  Wholly  Owned  Subsidiary 

Contracts  With   Board  40/565 

Conflict  of  Interest;  University   Employing  a 

Member  of  Its  Board  of  Trustees  40/566 

Continuation  of  Office  Despite  Vacancy; 


Injunction;  Appeal  Does  Not  Continue 

the   Injunction  Wliich  Has  Been 

Dissolved  40/567 

Coroners;  Abolishing  Office  or  Reducing 

Salary  During  Term  of  Office  40/568 

Coroners  (See  also  Public  Officers  &  Employees; 

Medical   Examiners  &  Coroners) 
Counties;  Salaries  of  OtTicers;  Conflict  in   Local 

and  General  Acts  4 1/22 A 

County  Commissioners;  Filling  of  Vacancy; 

Appointment  for  Unexpired  Term; 

G.  S.   153-6  41/622 

County  Commissioners;  Power  to  Remove  Officials 

When  No  Term  By  Statute;  County   Planning 

Board  41/230 

County  Officers;  Salaries;  Authority   to  Increase 

in   Election  Year  40/569 

County   Social  Services;  Salary  of  County 

Director;  Applicability  of  State 

Personnel  Act;  Authority  of  Board  of 

County  Commissioners  41/696 

Double  Office   Holding;  ABC  Board  Member; 

Magistrate  of  District  Court  40/570 

Double  Office   Holding;  ABC  Store   Employee; 

Confiict  of  Interest  40/570 

Double  Office   Holding;  City  Policeman  Serving 

Two  Towns  40/571 

Double  Office   Holding;  Commissioner  Serving  as 

Member  of  Welt^are   Board,  Trustee   of 

Technical   Institute,  Member  of  North 

Carolina  Department  of  Mental 

Health  40/571 

Double  Office  Holding;  Constitutional 

Construction;  G.  S.    128-1.1;  Article  VI, 

Section  9.  N.  C.  Constitution; 

U.  S.  Postal   Employees  41/633 

Double  Office  Holding;  County  Auditorium 

Commissioner  and  Board  of  Education  Member; 

Member  of  Town  Council  and  County  Joint 

Planning  Board  40/572 

Double  Office  Holding;  County   Board  of  Welfare 

Chairman  40/574 


Double  Office  Holding;  County  Registrar  and 

Judges  Serving  in  Municipal 

Elections  40/574 

Double  Office  Holding;  General  Assembly  Member 

Serving  As  Trustee  of  State  Colleges  and 

Universities;  Commissioners  of  Public 

Charities  40/575 

Double  Office  Holding;  Housing  Authority;  County 

Commissioner  Serving  as  Housing 

Authority  Commissioner  40/580 

Double  Office  Holding;  Mayor  and  County 

Electrical  Inspector  40/581 

Double  Office  Holding;  Mayor  and  County  Tax 

Lister  40/582 

Double  Office  Holding;  Medical   Examiner 

System  40/582 

Double  Office  Holding;  Medical  Examiners  and 

Coroners;  County  Medical  Examiner; 

Coroner;  Member  of  School  Board;  Coroner  As 

Acting  Medical  Examiner  40/583 

Double  Office  Holding;  Members  of  County  Board 

of  Elections  May  Not  Hold  Another  Elective 

Office  Concurrently;  G.  S.   163-30; 

G.  S.   128-1.1;  Article  VI,  Secfion  9, 
^       N.  C.  Constitufion  41/793 

Double  Office  Holding;  Postmaster  and  Member  of 

City  Board  of  Education  40/585 

Double  Office  Holding;  Precinct  Registrar  and 

Register  of  Deeds  40/614 

Double  Office  Holding;  Register  of  Deeds; 

Clerk  to  the  Board  of  County 

Commissioners  41/194 

Double  Office  Holding;  Special  Police  40/585 

Double  Office  Holding;  Supervisor  of  County 

Secondary  Schools  &  City  Council 

Member  40/586 

Double  Office  Holding;  Town  Clerk  Serving  As 

Registrar  40/587 

Double  Office  Holding;  Watershed   Improvement 

Commission  40/588 

Double  Office  Holding;  Zoological  Authority  and 

Town  Board;  Two  Public  Offices  40/589 


FircnioiK  Residence   Requirements  40/615 

Cieneral   Assembly;  Salaries  and   Fees;  Subsistence 

ot"  Principal  Clerks,  Reading  Clerks, 

Sergeants-at-Arms  40/310 

Holding  Over;  Compensation  40/590 

Holding  Over;  State   Board  of  Assessment; 

G.  S.   105-288  41/458 

Insurance.  Group  Lite;  Retired  Personnel  Not 

Included  40/477 

Insurance,  Health  and  Accident   Insurance; 

Group  Life   Insurance  40/483 

Labor  Unions;  Contracts  Between  Units  of 

Government  and   Labor  Unions  40/591 

Labor  Unions;  Right  or  Authority  of 

Municipalities  to  Check-off  Labor  Union 

Dues  for  the   Benefit  of  a   Labor 

Organization  Composed  of  Its 

Employees  40/591 

Legal  Defense  of;  Authority  of  Board  of  County 

Commissioners  to  Pay  Attorneys'   Fees  in 

Civil  Action  Against  Sheriff  40/593 

Legal  Defense   of  County  Commissioners;  Payment 

of  Attorney   Fees  in  Defense  of  Election 

Officials  40/594 

Mayor  of  Municipality;  Powers  and  Duties 

of  40/486 

Medical   Examiners;  Authority  of  Chief  Medical 

Examiner  to  Act  As  County  Medical 

Examiner  40/595 

Medical   Examiners;  Authority  of  County  Medical 

Examiner  to  Order  Autopsy  40/596 

Medical   Examiners  &  Coroners;  Adoption  of 

Ch.   152A,  Effective  Date  of 

Ordinance  40/598 

Medical   Examiners  &  Coroners;  Chief  Medical 

Examiner;  Counties  Without  Medical 

Examiners;  Investigations  of  Deaths; 

Autopsies;  County  Health  Director  as 

County  Medical   Examiner  40/599 

Medical   Examiners  &  Coroners;  Investigation  of 

Deaths;  Authority   to  Remove  Dead 

Body  41/117 


Medical  [Examiners  &  Coroners;  Removal  of  Body 
of  Deceased  Motor  Vehicle  Accident  Victim 
From  Scene  of  Accident  40/601 

Minors;  Persons  Under  21    Years  of  Age  May  Not 
Serve  on   Recreation  Commissions  or 
Boards  40/603 

Notaries  Public;  Fees;  Form  of  Seal,  Oath   of 
Office;  Persons   18  Years  of  Age  May  be 
Notary  41/435 

Notaries  Public;  Mark  of  Stamp  40/604 

Notaries  Public;  Register  of  Deeds 

Administering  Oath   to  Notaries;  Transfer  of 

Duties   From  Clerks  of  Superior 

Court  40/605 

Notaries  Public;  Register  of  Deeds;  Certificates 

of  Out-of-State  Notaries  40/606 

Notaries  Public;  Register  of  Deeds;  Probate  of 

Notarized   Instruments  Not  Containing  Date 

of  Expiration   of  Notary's  Commission; 

G.  S.   10-7  and  47-14(a)  41/225 

Oaths  of  Office;  No  Authority   of  Federal  Judge 

to  Administer  41/740 

Policemen;  Off-Duty   Police  Officers;  Power 

of  Arrest;  Moonlighting  41/911 

Policemen;  Workmen's  Compensation  for  Injury 

Outside  Corporate   Limits  40/181 

Police,  Special;  Arrest   Powers  40/164 

Public  Defender  (See  Courts;  Public  Defender) 

Publications;  Law  Books  Distributed  Pursuant 
to  G.  S.   147-45  or  Purchased  With 
Facilities  Fees  Belong  to  the 
Office  41/176 

Qualifications  for  Public  Office;  Non-Belief  in 
Existence  of  God  as  Disqualification  for 
Office;  Article  VI,  Sections  8  and    13, 
N.  C.  Constitution;  First  and   Fourteenth 
Amendments,  U.  S.  Constitution  41/727 

Register  of  Deeds;  Appointment  of  Assistant 

or  Deputy   Registrar;  Person    18  Years  of  Age 

or  Over  May  be  Appointed  as  Deputy  or 

Assistant  Register  of  Deeds  41/476 

Register  of  Deeds;  Appointment  of  Assistants; 

Fixing  Compensation  40/609 


Register  of  Deeds;  Fees  40/610 

Register  of  Deeds;  Fees  for  Probate  of 

Instruments  for  Registration  40/611 

Register  of  Deeds;  Fees;  Uniform  Fees  40/612 

Register  of  Deeds;  Microfilming  of  Deeds, 

Mortgages  and  Deeds  of  Trust  40/613 

Register  of  Deeds;  Municipalities;  Ordinances; 

Filing  and  Recording  Subdivision 

Ordinances  and  Amendments  Thereto; 

Article    19,  Chapter   160A  41/752 

Register  of  Deeds;  Oaths;  No  Authority  for 

Assistant  Register  of  Deeds  to  Administer 

Oaths;  Assistant  Register  of  Deeds  Acting 

As  Precinct  Registrar  40/614 

Register  of  Deeds;  Salaries;  Excise  Stamp 

Tax  40/614 

Residence  Requirements;  Policemen  and 

Firemen  40/615 

Residence  Requirements;  Recreation 

Commission  40/617 

Residence  Requirements;  Sheriff's  Deputy; 

Not  Required  to  Reside  in 

County  41/754 

Residence  Requirements;  State  Highway 

Patrol  40/617 

Retirement;  Judges;  Applicability  of 

G.  S.  7A-4.20  to  District  Court 

Judges  41/763 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  District  Health 

Department;  Participation;  No  Necessity 

for  Individual  County  Approval  40/619 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes  of; 

Charter  Commission, 

Charlotte-Mecklenburg  40/619 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes 

of;  Regional  Government  Council;  Social 

Security  40/620 

Retirement;  Local  Governmental  Employees' 

Retirement  System;  Entity  for  Purposes  of; 


Sanitary  Districts;  Social  40/621 

Security  40/622 

Retirement;  Taxation;  Taxability  of 

Legislative   Retirement  Pay  and 

Benefits  in  Excess  of  Member's 

Contributions  41/744 

Retirement;  Teachers'  and  State   Employees' 

Retirement  System;  Computation  of 

Benefits  40/623 

Retirement;  Teachers'  and  State   Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Not  Creditable  to  Meet 

Disability  of  Early  Retirement 

Minimum  Years  of  Service  41/1 

Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Sick  Leave  Eamed  Prior  to 

Membership  40/624 

Retirement;  Teachers'  and  State  Employees' 

Retirement  System;  Creditable  Service; 

Sick  Leave;  Use  for  Purpose  of  Meeting 

30  Years  Service  Qualification  41/101 

Retirement;  Teachers;  and  State   Employees' 

Retirement  System;  Membership;  Public 
f-  School  Teachers;  Compulsory  Membership; 

No  Exemption   for  Member  of  Religious 

Order  40/625 

Retirement;  Teachers'  and  State   Employees' 

Retirement  System  Vesting  Requirements; 

Application  of  Differing  Vesting  Right 

Period  Requirements;  Transfer  of 

Service  Credit  Out  of  State  40/627 

Salaries;  County   Elections  Board  Executive 

Secretary;  Authority   of  County 

Commissioners  in  Budget 

Appropriations  41/40 

Sheriffs;  Dufies  and  Responsibilities  in 

Connection  with  Various  Undertakings  and 

Bonds;  Claim  and  Delivery;  Attachment; 

Bail  40/628 

Sheriffs;  Warrants;  Duties  Regarding  Service  of 

Criminal  Process  40/188 


Sheriffs,  Deputy;  Qualifications  for  Holding 

Office;  Residency;  Article  VI, 

Section  6,  N.  C.  Constitution  41/754 

Social  Security;  Entity  for  Purposes  of; 

Hospital,  Forsyth  Memorial;  Status  of 

Employees  40/63 1 

Social  Security;  Entity  for  Purposes  of;  Regional 

Government  Council  40/620 

Social  Security;  Entity  for  Purposes  40/621 

of;  Sanitary  District  40/622 

State  Employees;  Deduction  from  State 

Employees'  Wages;  Wage  Earner's  Plan; 

Ch.  XIII  of  Bankruptcy  Act  41/277 

State  Employees;  Education  Loans;  Loans  to 

Employment  AppHcants  in  the  Form  of 

the  Payment  of  an  Educational  Loan 

Previously  Made  by  the  State  Board 

of  Social  Services  41/318 

State  Employees;  Group  Life  Insurance; 

Statutory  Limit  on  Amount  of  40/631 

State  Employees;  Personnel  Act;  Exemptions; 

Effect  of  Reorganization;  Continuation 

of  Statutory  Exemption  of  Certain 

State  Employees  41/602 

State  Employees;  Workmen's  Compensation  Act; 

Travel  by  Private  Plane  41/464 

Succession  in  Office;  Education  40/632 

Tax  Sheltered  Annuities;  Authority  of  Employees 

to  Avail  Themselves  of  the  Privilege  of 

Purchasing  Tax  Sheltered 

Annuities  40/633 

University  of  N.  C.  Board  of  Governors;  Officers 

and  Employees  of  State  Not  Eligible  to 

SeiYe;  G.  S.  116-7  41/623 

Vacancies;  Clerk  of  Superior  Court;  Term  of 

Office  41/686 

Workmen's  Compensation;  Receiving  Wages  and 

Temporary  Total  Disability  Payments  Under 

the  Workmen's  Compensation  Act  at  the 

Same  Time  40/634 

Public  Records 


Evidence;  Department  of  Motor  Vehicles  Records; 

Sufficiency  to  Prove  Fact  of  Revocation  of 

Driver's  License  40/394 

Farm  Census;  Release  of  Information  Secured 

by  ....  40/724 

Inspection  of  40/636 

Inspection  of;  State  Bureau  of  Investigation; 

Authority  of  Clerk  of  Superior  Court  to 

Compel  Production  40/730 

Meat  Inspection  Act;  Reports  by  Meat 

Inspectors  41/468 

Police  Departments;  Arrest  and  Disposition 
;  Records  Subject  to  Public  ~   tl  5  . 

Examination  41/407 

Social  Services;  Records;  Duties  of  the  County 

Auditor  t  40/709 

State  and  County  Departments;  Furnishing 

Information  to  a  Social  Service  Agency  or 

Exchange  for  Purposes  of  a  Survey  40/713 

Veterans  to  Receive  Free  Copies  40/636 


Public  Sales 

Surplus  Education  Property;  Conformity  to 
Statute  Relating  to  Judicial  Sales  of 
,.  Real  Property;  Confirmation  of 

;-   .'  Bids 


40/253 


Public  Utilities  (See  "UtiHties") 


Publications 

Law  Books  Distributed  Pursuant  to 

G.  S.  147-45  or  Purchased  With  Facihties 
Fees  Belong  to  the  Office 


41/176 


R 


Real  Estate  Licensing  Board  (See  Licenses  & 
Licensing;  Real  Estate  Licensing  Board) 


Redevelopment  Commissions 

Eminent  Domain;  Attorneys'  Fees 


40/637 


Financial  Assistance;  Authority  of 

Municipality  to  Render;  Contracts  With 

Federal  Government;  Interest  Rate  40/480 

in  Excess  of  6  Percent  40/482 

Municipalities;  Advancement  From  City  From 

Tax  or  Non-tax  Funds  40/506 

Tax  Refunds;  Gasoline  41/585 

Register  of  Deeds  (See  Public  Officers  &  Employees; 
Register  of  Deeds) 
Clerk  to  Board  of  County  Commissioners;  Not 

Double  Office  Holding  41/194 

Probate  of  Notarized  Instruments  Not  Containing 

Date  of  Expiration  of  Notaries' 

Commission  41/225 

Relocation  Assistance 

Litigation  Expense  and  Purchase  of 

Remnants  41/234 

Relocation;  Highway   Relocation  Assistance  Act  (See 
Streets  and  Highways;  Highway  Relocation 
Assistance  Act) 

Reorganization  of  State  Government   (See  "State 
Departments,  Institutions  and  Agencies; 
Reorganization") 

Rescue  Squads 

Federal  Grant-in-Aid  Funds  for  Eastern  Band  of 

Cherokee   Indians  41/165 

Rescue  Squads,  Volunteer 

Workmen's  Compensation  Coverage  40/507 

Residence 

Motor  Vehicles;  Driver's  License;  New  or 

Nonresidents;  Definition  of 

Resident  40/427 

Social  Services;  Requirement  of  One  Year's 

Residence  for  Receipt  of  Benefits 

Unenforceable  40/712 


Taxation;  Ad  Valorem  Taxes;  Situs;  Domicil; 

Effect  of  Marriage  to  Nonresident  Serviceman 
Upon  Taxation  of  Personalty  Owned  by  Woman 
Who  Was  Legal  Resident  of  County  Before 
Marriage  40/825 

Taxation;  Nursing  Home  Not  Residence  for 
Purposes  of  Disqualifying  Person  Who 
Otherwise  Eligible  for  Favorable  Tax 
Treatment  Under  G.  S.  105-277.1  41/725 

Retirement 

Local  Governmental  Employees'  Retirement  System; 

District  Health  Department;  Participation; 

No  Necessity  for  Individual  County 

Approval  40/619 

Local  Governmental  Employees'  Retirement  System; 

Entity  for  Purposes  of;  Charter  Commission, 

Charlotte-Mecklenburg  40/619 

Local  Governmental  Employees'  Retirement  System; 

Entity  for  Purposes  of;  Regional 

Government  Council  40/620 

Local  Governmental  Employees'  Retirement  System; 

Entity  for  Purposes  of;  Sanitary  40/621 

Districts  40/622 

Teachers'  and  State  Employees'  Retirement  System; 

Computation  of  Benefits  40/623 

Teachers'  and  State  Employees'  Retirement  System; 

Creditable  Service;  Sick  Leave;  Not 

Creditable  to  Meet  Disability  or  Early 

Retirement  Minimum  Years  of 

Service  41/1 

Teachers'  and  State  Employees'  Retirement  System; 

Creditable  Service;  Sick  Leave;  Sick  Leave 
'      ''  Earned  Prior  to  Membership  40/624 

Teachers'  and  State  Employees'  Retirement  System; 

Creditable  Service;  Sick  Leave;  Use  for 

Purpose  of  Meeting  30  Years  Service 

Qualification  41/101 

Teachers'  and  State  Employees'  Retirement  System; 

Membership;  Public  School  Teachers; 

Compulsory  Membership;  No  Exemption  for 
'  Member  of  Religious  Order  40/625 


Teachers'  and  State  Employees'  Retirement  System; 
Vesting  Requirements;  Application  of 
Differing  Vesting  Right  Period 
Requirements;  Transfer  of  Service  Credit 
Out  of  State  40/627 

Rivers  and  Streams 

Navigable  Waters,  Closing  of  41/314 

Rules  of  Civil  Procedure 

Rule  27(b);  Clerk's  Authority  to  Order 

Deposition  to  Prepare  a  Complaint  41/618 

Verification  of  Complaint;  Default  Judgment; 

G.  S.   1-75.11  41/625 

Rural  Fire  Protection  Districts 

Annexation  by  Municipality  40/508 

Contracting  With  Municipal  Fire  Department 

for  Fire  Protection  40/639 

County  Tax  Funds;  Not  To  Be  Used  for  District 

Which  Is  Not  County -Wide  41/210 

Driveways,  Paving  of;  State  Highway 

Commission  Has  Discretion  as  to 

Paving  of  Driveways  of  Rural 

Fire  Protection  District  Fire 
V.  Houses  41/613 

Elections;  Petition  Requesting  Tax  Levy  of 

Less  than   15  Cents  40/639 

Elections  Conducted  by  County  Board  of 

Elections;  Registration  41/895 


Sales  &   Use  Tax   (See  Taxation;  Sales  &  Use  Tax) 

Sand  Dune  Protection 

Authority  of  a  County  to  Protect  the  Sand  Dunes 
Along  the  Outer  Banks  in  the  Entire 
County,  Including  Any  Municipality 
Located  Therein  41/451 


Outer  Banks;  Administration  of  Programs; 
Authority  of  State  and  County 
Government;  Article  3, 
Chapter  104B,  General  Statutes 

Sanitary   Districts 

Merger  Election  .  •  ,     •  -       " 

Savings  and  Loan  Associations 

Interest;  Banks;  First  Mortgage  Loans;  Mortgages 

of  Less  Than  Ten  Years 
Land  Development  Business 

Search  and   Seizure  (See  Criminal  Law  &  Procedure) 

Security   Interests   (See  Uniform  Commercial  Code) 

Sessions  of  Court   (See  Courts) 

Sewer  Assessments  (See  Municipalities) 

Sheriffs  -     .    t 

Jail  Fees  -  Uniform;  Payment  by  County  of  Jail 

Fees  to  Sheriff 
Legal  Defense  of;  Authority  of  Board  of  County 

Commissioners  to  Pay  Attorneys'  Fee  in  Civil 

Action  Against  Sheriff 
See  also  PubUc  Officers  and  Employees;  Sheriffs 

Social   Security 

Entity  for  Purposes  of;  Hospital,  Forsyth 

Memorial;  Status  of  Employees 
Entity  for  Purposes  of;  Regional  Council; 

Piedmont  Triad  Council  of 

Governments 
Entity  for  Purposes  of;  Sanitary         ' 

Districts 
Medicaid;  Lack  of  Authority   for  the  State  to 

Pay  More  Than  50  Percent  of  the 

Non-Federal  Share  of  Non-Administrative 

Program  Costs 


41/874 
40/641 


40/54 
40/59 


40/90 


40/593 


40/63 1 


40/620 
40/621 
40/622 


41/151 


Social  Services 

Abandonment  Proceedings  in  the  Juvenile  Division 

of  District  Court  40/642 

Adoption  of  Adults;  Effect  of  Individual 

Concerned  Reaching  Majority  Before  Entry 

of  Final  Order  41/918 

Adoption  of  Minors;  Appointment  of  County 
Director  or  Acting  Director  of  PubUc 
Welfare  to  Serve  As  Next  Friend  to  Give 
or  Withhold  Consent  40/643 

Adoption  of  Minors;  Appointment  of 

Non-Abandoning  Parent  to  Give  Consent  to  an 
Adoption  As  Next  Friend  of  the  Child; 
Unlawfulness  of  Such  Appointment  40/644 

Adoption  of  Minors;  Award  of  Custody  by  Domestic 
Relations  Court;  Subsequent  Finding  of 
Abandonment  by  a  Court  of  Adoption;  Award 
of  Custody  Upon  Dismissal  of  an  Adoption 
Proceeding;  Sufficiency  of  Finding  of 
Abandonment  Made  During  an  Adoption 
Proceeding  for  the  Purposes  of  a  Subsequent 
Adoption  Proceeding  40/645 

Adoption  of  Minors;  Consent  by  Department  and 
Surrender  of  Child;  Authority  in  Absence 
of  County  Director  40/648 

Adoption  of  Minors;  Effect  of  Statutory  Change 

in  Definition   of  a  Minor  41/599 

Adoption  of  Minors;  Finding  of  Abandonment  by 
the  Clerk  of  Court;  Time  for  Appointment 
of  Next  Friend  40/649 

Adoption  of  Minors;  Finding  of  Abandonment 
Made  by  the  Clerk  or  by  a  District  Court 
Judge;  Transfer  of  Cases  Between  Trial 
Divisions  41/751 

Adoption  of  Minors;  Petitioner  Acting  As  His  Own 

Attorney  40/650 

Adoption  of  Minors;  Sale  of  Adopted  Child's 

Realty  Upon  Appointment  of  a  Next  Friend; 
Use  of  the  Child's  Non-Adoptive  Name  in  the 
Proceeding  Relating  to  the  Sale; 
Furnishing  Information  From  State 
Department  of  Social  Services  Adoption 


Records  to  a  Clerk  of  Court;  Lawfulness  of 

Appointment  of  Guardian  Under 

G.  S.  48-30  or  Chapter  33  of  the  General 

Statutes  40/650 

Adoption  of  Minors;  Venue;  Waiver;  Removal  of 
Proceedings  From  One  County  to 
Another  41/180 

Aid  to  the  Aged  and  Disabled;  Migrant 

Workers  41/274 

Aid  to  Families  with  Dependent  Children; 
Eligibility  of  Children  for  Assistance 
Although  Parent  Does  Not  Qualify  As  a 
Payee  40/652 

Aid  to  Families  with  Dependent  Children; 

Payments;  Lawfulness  of  Action  of  the  State 

Board  of  Social  Services  in  Setting 

Amounts  of  Payments  Beginning 

January   1,  1970  40/653 

Aid  to  Families  With  Dependent  Children; 

Payments  on  Behalf  of  Persons  Who  Are 

Over  Eighteen  Years  of  Age  and  Who  Are 

Undergoing  a  Course  of  Study  or 

Training  41/593 

Ahmony  and  Child  Support  Actions;  Enforcement 

by  Contempt  Proceedings  40/654 

Appropriations;  Physicians;  Funds  Used  for 

Chiropractors  40/705 

Blind,  Assistance  for;  Administrative  Funds; 

Payments  to  County  Treasuries  41/329 

Blind,  Assistance  for;  Necessity  for  Amendment 
Eliminating  the  Residence  Requirement  of 
One  Year  40/655 

Blind,  Assistance  for;  U.  S.  Supreme  Court 
Decision  Declaring  InvaUd  Certain 
Residence  Requirements  In  the  Case  of  Aid 
to  Families  With  Dependent  Children 
Programs;  UnenforceabiHty  of  One  Year 
Residence  Requirements  in  General  Statutes 
Chapter   1 1 1  Pertaining  to  Assistance  for 
Blind  Persons  40/656 

Child  Welfare  Services;  Social  Security 

Amendments  of  1967;  Mandatory  Requirement 


tor  Day  -  Care  in  Case  of  Families 

Receiving  Aid  to   Families  With  Dependent 

Children  Assistance  40/657 

Conflict  of  hiterest;  Lawfulness  of  Acceptance 
of  Payments  by  a  Physician   From   the 
State   Board  of  Public  Welfare  for  Reading 
X-Rays  for  Welfare  Patients  While   the 
Physician  is  Serving  As  a  Member  of  the 
County  Welfare   Board  40/659 

Conflict  of  Interest;  Physicians;  Payments  by  the 
State  Board  of  Public  Welfare  for  Goods 
and  Services  Supplied  by  Physicians  and 
Others  Who  Are  Members  of  County  Welfare 
Boards  40/660 

County  Welfare   Boards;  Disclosure   of  Minutes 

of  Meetings  40/661 

Custody  of  Children;  Custody  and  Jurisdiction 
Over  a  Child  Placed  in  a  Mental 
Institution  By  a  County  Department  of 
Public  Welfare  40/662 

Day-Care   Facilities;  Licensing  of;  Payment 

of  Privilege   License  Tax  41/887 

Director  of  Social  Services  Accepting  and 

Holding  Funds  for  Benefit  of  Former  Inmates 

of  County  Homes  40/663 

Family  Assistance  Program;  Contracts  for  the 
Handling  of  the   Family  Assistance 
Program  41/698 

Federal  Social   Security  Act;  Statutory 

Authority  for  Title  XIX  Programs  Including 

a  Dental  Program  and  Payments  to  State 

Hospitals  40/664 

Federal  Social  Security  Act;  Title  XIX 

(Medicaid);  Lack  of  Authority  for  the 
State  to  Pay  More  Than  50  Percent  of  the 
Non-Federal  Share  of  Non-Administrative 
Program  Costs  41/151 

Foster  Home  Fund;  Care  in   Institutions  or 

Group  Care   Homes  as  Constituting  Foster 

Care;  G.  S.   108-66  41/384 

Increase  in   Payments;  Authority  of  State  Board 

to  Order  a  Uniform  Raise   in  Welfare   Payments 


Without  Processing  Each  File  Under 

G.  S.   108-43  40/703 

Investigation  of  Alleged  Child  Abuse  by  County 

Welfare  Director  40/666 

Jails  (See  Jails) 
Juveniles;  Abortions;  Sufficiency  of  Consent 

of  County  Director  of  Social 

Services  41/862 

Juveniles;  County  Departments  of  Public  Welfare; 

Responsibility   for  Transportation;  Medical 

Examinations  and  Blood  Tests  for 

Juveniles  40/666 

Juveniles;  Custody;  Duration  of  Custody  of  County 

Social  Services  Department  40/316 

Juveniles;  District  Court  Venue  40/669 

Juveniles;  Fingerprinting  and  Photographing 

Juveniles  40/670 

Juveniles;  Inapplicability  of  Article   2A, 

Chapter   110  to  County  Not  in  District 

Court  System  40/671 

Juveniles;  Interstate  Compact  on;  Responsibility 

for  the  Costs  of  Returning  a  Juvenile  to 

North  Carolina  40/671 

Juveniles;  Probation   of  41/350 

Juveniles;  Probation  of;  Effect  of  Commitment 

to  and  Conditional   Release   from   the  Custody 

of  the  Board  of  Youth  Development  41/914 

Juveniles;  Termination  of  Probation  41/771 

Juveniles;  Undisciplined  or  Delinquent 

Children;  Revocation  of  Probation  40/672 

Juveniles;  Visitation  Rights  of  Father  If 

Custody  Given  to  the  Mother  40/673 

Juvenile  Training  Schools;  Physicians  and 

Surgeons;  Consent  for  Medical  or 

Surgical  Care  40/674 

Juvenile  Training  Schools;  Transporting 

to  40/677 

Legal  Services;  Payments  by  the  State   Board  for 

Legal  Sei"vices  for  Poor  Persons  40/677 

Legal  Settlement;  Care  Provided  for  a  Mentally 

Incompetent  Indigent  40/678 

Liens;  Applicability  of  Lien  Individually 


Against  Property  of  Husband  and 

Wife  40/679 

Liens;  Applicability  to  Land  Lying  in  First 

County  by  Virtue  of  Welfare  Payments  by 

the  Second  County  40/680 

Liens;  Applicability  to  Property  Sold  by  the 

Welfare  Recipient  40/682 

Liens;  Applicability  to  Realty  Acquired  After 
the  FOing  of  the  Lien;  Applicability 
of  Liens  to  Inherited  Realty;  Reserves 
Permitted  in  Determining  Eligibihty  for 
Assistance,  Absence  of  any  Intent  or 
Authority  to  Limit  or  Affect 
Liens  40/682 

Liens;  Determination   of  Priority  40/689 

Liens;  Effect  of  Conveyance  of  Realty  Concerning 
Welfare  Payments  Made  After  the 
Conveyance  40/684 

Liens;  Enforcement  of  When  the  Lienee  is  Still 

Receiving  Aid  40/685 

Liens;  Extent  of  Priority  of  Funeral 

Expenses  40/686 

Liens;  Filing  and  Refiling  of;  Use  of  Rubber 
Stamp  As  the  Signature  of  the  Director 
of  Social  Services  40/686 

Liens;  Filing  of  Lien  After  Death  of  Welfare 

Recipient  40/687 

Liens;  Income  from  Trust  40/688 

Liens;  Mental  Health;  Determination  of 

Priority  40/689 

Liens;  Mental  Health;  Extent  to  Which  Property  of 
a  Patient  Must  Be  Considered  Assets  of  the 
Patient  in  Determining  His  Eligibility  for 
Medical  Assistance  to  the  Aged  Welfare 
Payments;  Sale  of  Realty  By  Patient  and 
Application  of  Proceeds  in   Full  or  Partial 
Satisfaction  of  the   Lien;  Eligibility  for 
Medical  Assistance  to  the  Aged  Not  Affected 
By  Such  Sale  and  Application  of  Proceeds 
By  the  Patient  40/689 

Liens;  Priority  of  Demolition  Lien  Over  40/691 

Welfare  Liens  40/693 


Liens;  Release  of;  Adequacy  of  Disinterested 

Appraisal  40/695 

Liens;  Release  of  by  CSC  When  No  Action  Taken 

By  the  County  Within  Three  Years  After  the 

Death  of  the  Recipient  40/696 

Liens;  Release  of;  Necessity  for  Payment  to  the 

County  of  Full  Market  Value  40/699 

Liens;  Sale  of  Old  Age  Assistance  Recipient's 

Life  Estate;  Nature  of  County's  Rights  as 

to  Proceeds  of  the  Sale  and  As  to  the  Land 

Sold  40/698 

Liens;  Statute  of  Limitations;  Welfare 

Claims  40/700 

Liens;  Statutes  of  Limitations  or  Conditions 

Precedent;  Tolling  of  Statutes  of  41/185 

Limitations  41/186 

Medical  Assistance;  Elimination  of  a  Category  of 

Services;  Elimination  of  a  Category  of 

Persons  41/18 

Medical  Assistance;  Frequency  of  Payments  by 

the  State;  Reimbursement  by  the  County 

for  Their  Share  of  Medical  Assistance 

Costs  41/615 

Medical  Assistance;  Nursing  Home  Services 

Provided  by  Hospitals;  N.  C.  Appropriations 

Act  of  1971;  Applicablility  of  the 
-  Limitation  of  "Allowable  Costs  Up  to  $14.00 

Per  Day"  41/541 

Medical  Assistance;  Nursing  Homes;  Counties 

Guaranteeing  Availability  of  Beds 

Unlawful  41/555 

Medical  Assistance;  Obligation  of  Counties; 

Method  of  Raising  Revenue  41/264 

Medical  Assistance;  Payment  of  All  Non-Federal 

Costs  by  the  State  for  Indians  on  Certain 

Reservations  41/140 

Mental  Institutions;  Legal  Settlement  41/472 

Nursing  Homes;  County  Fiscal  Control  Act; 

Requirements  for  Identifying  Nature  of 

Payments  41/557 

Nursing  Homes;  County  Loans  to  Private  Nursing 

Homes  for  Care  of  Welfare  Patients; 


Reimbursement  of  County  From  Funds  Received 

by  County  Under  Title  XIX  of  the   Federal 

Social  Security  Act  and  Chapter   108 

of  the  General  Statutes  40/701 

Nursing  Homes;  Direct  Payments  to  Nursing 

Homes;  Payment  in  Advance  for  Nursing 

Home  Services  41/304 

Nursing  Homes;  Social  Security  Act;  Medical 

Assistance,  Counties  and  County 

Commissioners  Guaranteeing  of 

Availability  of  Beds  41/555 

Parent  and  Child;  Parent  Requiring  Child  to  Pay 

for  Rent  and  Utilities  40/702 

Payments;  Authority  of  State  Board  to  Order  a 

Uniform  Raise  in  Welfare  Payments  Without 

Processing  Each  File  Under 

G.  S.   108-43  40/703 

Payments;  Frequency  of  40/703 

Payments;  Reduction  of  or  Elimination  of 

Categories  of  Services  or  Persons  to 

Whom  Payments  Are  Made  41/18 

Pharmacies;  Authority  of  State  Board  of  Social 

Services  to  Make  Payments  to  County-Owned 

Pharmacies  for  Drugs  Dispensed  to  Welfare 

Recipients  40/704 

Physicians;  Limitations  on  Types  of  Practitioners 

Who  May  Receive  Payments  From  the 

Department  of  Social  Services  40/705 

Records;  Duties  of  the  County  Auditor  40/709 

Removal  of  a  Child  From  the  State  in  Violation 

of  a  Custody  Order  40/711 

Residence  Requirement  for  Receipt  of  Benefits 

Unenforceable  40/712 

Solicitation;  Licensing  of  Public  Solicitation; 

Applicability  of  Solicitation  Statutes  to 

State  Agencies  and  Personnel  40/712 

State  and  County  Departments;  Furnishing 

Information  to  a  Social  Service  Agency  or 

Exchange  for  Purposes  of  a  Survey  40/713 

State  Board;  Contracts  for  the  Handling  of  the 

Family  Assistance  Program  41/698 

State  Board  of  Public  Welfare;  Contracts  With 


Private  Organizations;  Contracts  With 
Organizations  Described  in  Chapter  57  of 
the  General  Statutes;  Authority  of  the 
Board  to  Pay  for  Services 

SteriUzation  (See  Infants  &  Incompetents; 
Sterihzation) 

Support,  Enforcement  of;  Special  County  Attorney; 
Duties 

Support,  ResponsibiUty  for  Initiating  Uniform 

Reciprocal  Enforcement  of  Support  Actions; 
Special  County  Attorneys 

Support;  Uniform  Reciprocal  Enforcement  of 
Support  Act;  Style  of  Case  Showing  the 
Mother  as  Complainant,  the  Dependent 
Children  Being  Identified  in  the  Body  of 
Document  Filed  With  the  Court;  Order  of 
Support 

Tubercular  Patients  Committed;  Payment  by  a 
County  for  Care  of  Persons  So 
Committed 

Work   Incentive  Program;  Mandatory 


40/714 


40/715 


40/717 


40/718 


40/719 
40/719 


Soil  and  Water  Conservation  Districts 

Authority  of  Soil  and  Water  Conservation 

Districts  to  Act  As  Vendor  of  Particular 
Products 


40/722 


Soldiers  and   Sailors  Civil  Relief  Act 

Taxation;  Sales  and  Use  Tax;  Liability  for 

Payment  of  North  Carolina  Use  Tax  on 
Motor  Veliicles  and  Other  Tangible 
Personal  Property  Purchased  Outside       ^ 
North  Carolina  for  Use  in  This  State  by 
Nonresident  Servicemen  Stationed  in 
North  Carolina 


40/887 


Solicitation 

Licensing  of  Public  Solicitation;  Applicability 
of  Solicitation  Statutes  to  State  Agencies 
and  Personnel 


40/712 


Special  Police 

Campus  Police;  Scope  of  Arrest  Authority; 


Carrying  Concealed  Weapons  41/270 

Public  Officers  Within  Constitutional 

Prohibiton  of  Double  Office 

Holding  40/585 

(See  also  Company  and  Special  Police) 

State  Departments,  Institutions  and  Agencies 
Advisory  Budget  Commission;  Transfer  of  Fund; 

Authority  41/843 

Agriculture,  Department  of;  Non-Applicability  of 

"Handlers  Act"   to  Poultry 

"Grow-Out  Operations"  40/723 

Agriculture,  Department  of;  State  Farm  Census 

Act;  Release  of  Information  Secured  By 

Farm  Census  40/724 

Appropriations;  Authority  of  General  Assembly  as 

to  Unexpended  Appropriations  41/379 

Appropriations;  Forfeiture  by  Violating 

Condition  41/338 

Blind  Commission;  Recommendation  That  If 

Corrected  Vision  Is  20/40  or  If  Visual  Field 

Is  Abnormal,  Patient  Be  Referred  to  Eye 

Physician;  Right  of  Patient  to  Have  Free 

Choice  As  to  the  Services  of  Optometrist 

or  Opthalmologist;  Constitutional 

Discrimination  on  the  Part  of  the  State  in 

Favor  of  One  Professional  Field  As 

Against  Another  40/725 

Blind  Commission;  Voting;  Voting  Rights  of 

Chairman;  Voting  By  Proxy  40/729 

Bureau  of  Investigation;  Public  Records; 

Authority  of  Clerk  of  Superior  Court  to 

Compel  Production  of  Records  40/730 

Burial  Commission;  Transfer  of  Records  and 

Administrative  Personnel  to  Dept.  of 

Commerce  41/921 

Capital  Building  Authority;  Architects  and 

Engineers;  Selection  of  Architects  and 

Engineers  for  State  Agencies  and 

Institutions  40/732 

Capital  Building  Authority;  Department  of 

Administration  41/421 


Construction  of  State  Building  on  State-Owned 

Property;  Municipal  Building 

Permits  40/735 

Contracts;  Public  Bidding;  Exceptions  40/736 

Correction,  Department  of;  Police 

Protection  41/582 

Correction,  Department  of;  Work  Release;  Money 

Retained  Subject  to  Court  Order  40/539 

Council  of  State;  Real  Property  Transaction 

by  State  Ports  Authority  Must  Be  ./ 

Approved  41/796 

Credit  Reporting;  Application  of  Fair  Credit 

Reporting  Act  to  State  Agencies  41/654 

Definition  Within  Meaning  of  Proposed 

Constitutional  Mandate  to  Reduce  Number 

of  40/738 

Education  Assistance  Authority;  Maximum  Rate  of 

Interest  to  Be  Charged  Upon  a  Student 

Loan  Insured  Under  the  Higher  Education 

Act  40/258 

Elections;  State  Board  of;  Transfer  to  Department 

of  Secretary  of  State  41/543 

Environmental  Policy  Act  of  1971;  Impact 

Statement  for  State  Agency  Advisory 
;-       Services  41/871 

Equal  Employment  Opportunities;  State  and 

Federal   Law  Applicable  40/741 

Expenses;  Payment  in  Excess  of  G.  S.   138-5 

Allowance;  Authority  of  Budget        .  ;,.. 

Director  40/742 

Expenses  Allowable   to  Administration  of  Federal 

Emergency  Employment  Act  of  1971  41/746 

Fishing  From  Bridges;  Regulation  of  40/65 

Funds;  Transfer  of;  Authority  for  40/286 

Great  Seal  41/214 

Greater  University;  Lien  on  University-Owned 

Rental  Dwelling  for  Water  and  Sewer      :,  ■.. 

Service  Charges  40/743 

Greater  University;  Riglit  to  Retain  Salary  Checks 
,"  and  Apply  on  Instructor's  or  Student's 

Past  Due  Accounts  40/745 

Greater  University;  Traffic  Control  40/746 


Higher  Education,  State  Board  of;  Authority 

Over  Granting  Degrees  By  State 

Institutions  40/746 

Highway  Commission;  Airports;  Aircraft 

Landing  Area,  Regulation  of  41/25 

Highway  Commission;  Contracts;  Public 

Buildings;  Work  Performed  by  Highway 

Commission  Forces  41/252 

Highway  Commission;  Department  of  Archives  and 

History;  Appropriation  for  Purposes  of 

Purchasing  Historical  Markers  41/241 

Highway  Commission;  Eminent  Domain; 

Acquisition  of  Right  of  Way  by  State 

Highway  Commission  for  Utility 

Lines  41/366 

Highway  Commission;  Eminent  Domain;  Relocation 

Assistance  41/255 

Highway  Commission;  Eminent  Domain;  Relocation 

Assistance;  Litigation  Expense;  Purchase  of 

Remnants  41/234 

Highway  Commission;  Highways,  Abandonment 

of;  Corps  of  Engineers  41/343 

Highway  Commission;  Powell  Bill  Funds  41/307 

Housing  Corporation;  Appropriation;  Authority  of 

General  Assembly  as  to  Unexpended 

Appropriation  41/379 

Housing  Corporation;  Appropriation  by   1969 

General  Assembly;  Payment  to  Housing 

Corporation  41/120 

Industrial  Commission;  Appointment  of  Members  By 

Governor  40/311 

Industrial  Commission;  Contempt  Powers; 

Deputy  Commissioners  41/403 

Industrial  Commission;  InappHcability  of  Rules 

of  Civil  Procedure;  Appointment  of 

Guardian  Ad  Litem  40/41 

Medical  Care  Commission;  Authority  of  Executive 

Committee  to  Approve  Hospital 

Projects  40/747 

Medical  Care  Commission;  Authority  to  Classify 

Hospital  Emergency  Services  41/45 

Mental  Health;  Consent  for  Medical  Treatment; 


Provisions  of  G.  S.   110-20.1    Regarding 

Exhibition  of  Certain  Children  and 

Television  Coverage  41/590 

Mental  Health;  Cost  of  Care  and  Treatment  of 

Inmates;  Parental  Liability  41/507 

Mental  Health;  Costs  of  Care  and  Treatment  of 

Inmates;  Parental  Liability; 

Eigliteen- Year-Olds  4 1  /662 

Mental  Health;  InapplicabiHty  of  Fair  Labor 

Standards  Act  to  Patients  in  State  Mental 

Hospitals  41/153 

Mental  Health;  Liability  of  Inmate  of  State 

Mental  Hospital  for  Cost  of  Care, 

Treatment  and  Maintenance  41/566 

Mental  Health;  Personnel;  Title  of  Business 

Manager  as   "Hospital  Administrator"  at 

Each  Institution  41/898 

Mental  Health;  State  Hospitals;  Authority  of 

Department  of  Mental  Health  to  Issue 

Licenses  to  Hospitals  Which  it 

Operates  41/400 

Mental  Health;  Suspended  Sentences;  Liability 
V  of  Inmate  for  Cost  of  Care  and 

Treatment  41/579 

Natural  and  Economic  Resources,  Department  of; 

Title  VIII  -  Housing  Act  of  1964; 

Community  Development  Training  Program; 
-       G.  S.   143A-128  41/627 

Personnel  Board;  AppHcability  of 

G.  S.  143-317  to  Hearings  of  40/40 

Ports  Authority;  Contractual  and  Tort 

Liability;  Liabihty  Insurance  41/667 

Ports  Authority;  Council   of  State; 

Borrowing  of  Funds  41/796 

Ports  Authority;  Excess  Workmen's  Compensation 

Coverage;  Exposure  Under  the  Longshoremen's 

and  Harbor  Workers'  Compensation  Act  and  the 

Federal  Employees'  Liabihty  Act  40/748 

Ports  Authority;  Police  Jurisdiction  of  Special 

and  Local  Police  41/433 


Ports  Authority;  Power  of  the  Authority  to   Lease 

Authority  Property   to  Private 

Investors  41/78 

Ports  Authority;  Tort   LiabiHty;  LiabiHty 

Insurance  41/497 

Probation  Commission;  Taking  Fingerprints  and 

Photographs  of  Adult  Probationers  40/184 

Property;  Closing  Public  Streets  in 

Butner  41/576 

Public  Contracts;  Competitive  Bidding; 

Conditional  Bids  41/394 

Public  Utihties;  Competitive  Bids  from  Motor 

Carriers  for  Transportation  of  State 

Employees'  Property  at  Rates  Lower  Than 

Those  on  File  With  and  Approved  by  Utilities 

Commission;  G.  S.  62-260(a)(l), 

G.  S.  62-144(d)  and  Chapter  856  of 

1971    Session  Laws  41/825 

Purchase  and  Contract;  Authority  for  State 

Department  of  Administration  to  Purchase 

Equipment  for  Local  Affairs  Department 

Grants  to  Local  Government  40/751 

Purchase  and  Contract;  Necessity  of  Public 

Bidding  on  Contract  for  Purchase  of 

Computers  41/48 

Purchase  and  Contract;  Public  Bidding; 

Authority  of  Purchase  and  Contract  Division 

to  Purchase  or  Lease   Equipment,  or  to 

Enter  Into  a  Service  Contract  41/319 

Real  Property;  Zoological  Authority; 

Responsibility  of  Department  of 

Administration  With  Respect  to  Real 

Property  in  Which  the  North  Carolina 

Zoological  Autliority  Has  an 

Interest  41/691 

Reorganization;  Department  of  Commerce; 

Transfer  of  the  N.  C.  Burial  Commissioner 

&  the  N.  C.  Burial  Commission   to  the 

Department  of  Commerce  by  a  Type   II 

Transfer;  Powers  and  Duties  of  the 

Secretary  of  Commerce;  Articles   1    and 

15   of  Chapter   143  A  of  the  General 

Statutes  41/921 


Reorganization;  Executive  Organization  Act 
of  1971;  Continuation  of  Statutory 
Exemption  of  Certain  State  Employees 
From  the  State  Personnel  Act  41/602 

Reorganization;  Secretary  of  State;  Transfer 
of  the  State  Board  of  Elections  by  a 
Type  II  Transfer  to  the  Department  of  the 
Secretary  of  State;  Powers  &  Duties  of 
Secretary  of  State;  Article  2  of  Ch.   143A 
of  the  General  Statutes  41/543 

Secretary  of  State;  Transfer  of  the  State 

Board  of  Elections  41/543 

State  Property,  Trusts,  State  Land  Fund;  Taxing 
a  Portion  of  the  Proceeds  of  a  Gift  of 
Land  for  the  State  Land  Fund  Where  the 
Deed  of  Gift  Provided  for  Net  Proceeds 
to  be  Paid  to  the  Grantors  41/738 

Teachers'  and  State  Employees'  Retirement  System; 
Investment  in  Government  National  Mortgage 
Association  Mortgages  Proper  40/752 

Tort  Liability  •  40/753 

Tort   Liability;  Authority   to  Extend  LiabiHty 
By  Agreement  With  the  Federal 
Government  40/755 

Tort  LiabiUty;  Liability  in  Excess  of 

$15,000  Per  Injury  Per  Person  ^  40/756 

Tort  Liability;  N.  C.  State  Ports  Authority; 

Liability   Insurance  41/497 

Tort  Liability;  North  Carolina  State  University; 
Contract  for  Building  of  a  Pulstar  Nuclear 
Reactor;  Agreement  to  Indemnify  and  Save 
Harmless  40/758 

UNC  at  Chapel  Hill;  Public  Utihties;  ' 

Governor's  Commission  to  Study  Sale  or 
Retention  of  University  Owned  Utilities; 
Chapter  723,  Session  Laws  of  1971  41/925 

University  of  North  Carolina,  Chapel  Hill;  Water 
Supply  System;  Partial  Sale  or  Lease 
of  40/761 

Water  and  Air  Resources;  Authority   of  Board 

in  Sand  Dune  Protection  41/874 

Water  Resources  Projects;  Authority  to  Contract 

for  With  Secretary  of  Army  41/522 


Western  Carolina  University;  Director  of  the 
Budget;  Advisory  Budget  Commission; 
Authority  to  Transfer  Funds  41/843 

Workmen's  Compensation;  State  Not  Liable  for 
Workmen's  Compensation  in  Injury  of 
Person  on  Suspended  Sentence  41/398 

Zoological  Authority;  Appropriation;  Violation 

of  Condition  41/338 

Zoological  Authority;  N.  C.  Zoological  Garden; 
Real  Property;  Placing  a  Mobile  Office 
Owned  by  the  N.  C.  Zoological  Society, 
Inc.,  Upon  Property  Held  in  the  Name  of 
The  North  Carolina  Zoological 
Garden  41/711 

Zoological  Authority;  Real  Property; 
ResponsibiUty  of  Department  of 
Administration  With  Respect  to  Real 
Property  in  Which  the  North  Carolina 
Zoological  Authority  Has  an 
Interest  41/691 

State  Employees    (See  Public  Officers  &  Employees) 

State  Highway  Commission    (See  Streets  and  Highways) 

Statutes 

Construction  of  Statute  Which  Amends  Prior  Law 

But  Erroneously  Cites  Section  40/294 

Statutes  of  Limitations 

Liens;  Old  Age  Assistance;  Tolling  of 

Statute  40/700 

Lien,  Welfare;  Additional  Statement  of  41/185 

Lien  41/186 

Statutory  Construction 

General  and  Special  Acts;  Resolution  of 

Conflict  41/22A 

Sterilization    (See  Infants  &  Incompetents; 
Sterilization) 


Streets  and   Highways 

Closing  Public  Alley  40/470 

Contracts  for  Highway   Rest  Area  Structures; 

Part  of  Highway  Construction  40/541 

Contracts  Between  State  Highway  Commission  and 

Municipalities  for  Routine  Maintenance  by 

the  Municipalities  of  State  Highway  System 

Streets  40/511 

Conveyance  of  City-Owned  Property  40/461 

Dedication;  Offer  and  Acceptance 

Thereof  40/513 

Expenditure  of  Municipal   Funds  on  State 

Highway  System  Streets  40/515 

'        Expenditure  of  Powell   Bill   Funds  (Sec  Streets 

and   Higliways;  Municipalities) 
Greater  University;  TralTic  Control  40/746 

Highway  Fund;  License  Plates;  Use  of  Funds 

From  Sale  of  Personalized  License 

Plates  41/605 

-  Higliway  Relocation   Assistance  Act;  Mobile 

Homes;  Consideration  of  Highway 

Relocation  Assistance  Payments  40/762 

Higliway  Relocation  Assistance  Act;  Retroactive 

Payments  40/765 

!         Municipalities;  Authority  of  City  to  Permit 

Overhead  Tramways  to  Connect  Buildings; 

Encroachments  and  Obstruction  on  Streets 
••■  •^'  By  Private  Persons  40/520 

Municipalities;  Enforcement  of  State  Highway 

Commission  Ordinance  Within   a 

Municipality  40/514 

Municipalities;  Powell   Bill   Funds;  Eligibility 
■  of  Pre- 1945  Municipality  41/307 

Municipalities;  Powell   Bill  Funds;  Expenditure 

for  Drainage  Purposes  41/656 

Municipalities;  Powell   Bill   Funds;  Expenditure 

for  Fire  Station  Approaches  and 

Sidewalks  41/391 

Municipalities;  Powell   Bill   Funds; 

G.  S.   136-41   as  Amended  by  Chapter   182, 

1971   Session   Laws  41/518 

Municipalities;  Powell  Bill  Funds;  Parking; 

Marking  On-Street  Parking  Spaces  40/769 


Municipalities;  Truck  Routes  41/156 

Municipality  Reimbursement  for  Curbing  and 

Guttering  40/515 

Parking;  Municipal  Permits  40/519 

.  .        Parking;  Penalties;  Manner  of 

Enforcement  40/518 

Parking;  Special  Spaces  for  Police  .  s 

Cars  41/831 

Paving  of  Driveways  to  Rural  Fire  District 

Firehouses;  State  Highway 

Commission  41/613 

Powell  Bill  (See  Streets  and  Highways; 

Municipalities) 
Relocation  Assistance;  Eminent  Domain;  State 

Highway  Commission  41/255 

State  Property;  Closing  Public  Streets  in 

Butner  41/576 

Truck  Routes  (See   "Streets  &  Highways;  : 

Municipalities;  Truck  Routes") 
Turnpike  Authority;  Toll  Roads;  Authority  of  the 

North  Carolina  Turnpike   Authority   to  Build 

a   "Toll   Road"  Proposed   By  a  Developer  on 

Smith  Island  40/771 

Summary   Ejectment    (Sec  Eviction) 
Supplemental   Taxes    (See  Education) 
Support    (See  Social  Services;  Support) 
Sureties   (See  Bonds;  Sureties) 


Taxation 

ABC  Act;  Manufacturer's  License;  Beer  Brewed  by 

Resident  Brewer  and  Shipped   Into  State  for 

Transshipment  to  Dealers  in  this 

State  40/20 

ABC  Act;  Tax  on  Spirituous  Liquors;  "Net  Profit" 


Limitation;  G.  S.   18-85(a); 

G.  S.  18-85.2  41/144 

ABC  Act;  Tax  on  Spirituous  Liquors;   "Net  Profit" 

Limitation;  Law  Enforcement   Expense; 

G.  S.   18-45(15);  G.  S.   18-85(a)  41/141 

Ad  Valorem;  Assessment  of  Tax  on  Dog  Acquired 

After  January    1  40/73 

Ad  Valorem;  Bank  Vault  Doors,  Vault  Ventilators, 

Safe  Deposit  Boxes,  Night 

Depositories  41/558 

Ad  Valorem;  Classification;  Persons  Sixty-Five 

Years  of  Age  and  Older;  Principal  Place  of 

Residence;  G.  S.   105-277.1  41/725 

Ad  Valorem;  Collection;  Levy  on  Merchant's 

Personal  Property  Transferred  Before 

Payment  of  Tax;  Personal  Liability  of 

Purchaser;  G.  S.   105-366(d)  41/482 

Ad  Valorem;  Collection  and  Foreclosure  of  Taxes; 

Right  of  Town  to  Seek  Judgment  Against 

Property  Owner  40/810 

Ad  Valorem;  Collection  of  Taxes;  Tax  Liens; 

Limitation  of  Actions; 

G.  S.   105-422  41/431 

Ad  Valorem;  Discovered  Property;  Under-Valued 

Property  40/775 

Ad  Valorem;  Duty   to   List;  Penalty   for  Failure 

to  List  40/777 

Ad  Valorem;  Execution;  Description  of  Property 

in  Execution;  G.  S.   105-392  41/427 

Ad  Valorem;  Execution  Sale;  Disposition   of 

Surplus;  Proceeds  of  Execution  Sale  of 

Real  Property  for  Payment  of  Tax   Lien 

Under  G.  S.   105-392  40/778 

Ad  Valorem;  Exemptions;  Air  Cleaning  -  40/781 

Devices  40/783 

Ad  Valorem;  Exemptions;  Automobiles  Delivered 

to  County  Board  of  Education  for  Use  in 

Driver  Education  Program  40/785 

Ad  Valorem;  Exemptions;  Charitable   Institutions; 

Lodge  Purposes  40/786 

Ad  Valorem;  Exemptions;  Church-Owned 

Automobile  40/789 


Ad  Valorem;  Exemptions;  Church-Owned   Real 

Property;  Residence  of  Director  of  Missions 

of  the  South  Yadkin  Baptist 

Association  40/790 

Ad  Valorem;  Exemptions;  County-Owned   Real 

Property   Leased  to  Private  Concern  40/791 

Ad  Valorem;  Exemptions;  Elks  Club;  Adjacent  Land; 

Swimming  Pool;  G.  S.   105-296(6)  41/248 

Ad  Valorem;  Exemptions;  Farm  Produce;  Original 

Producer;  G.  S.   105-297(12)  41/56 

Ad  Valorem;  Exemptions;  Leased  Tangible 

Personal  Property  Owned  by  Bank; 

G.  S.   105-228.13  41/41 

Ad  Valorem;  Exemptions;  Orphanages  and  Other 

Similar  Homes;  Sailors'  Snug  Harbor; 

G.  S.   105-296(5),  (7); 

G.  S.   105-297(5),  (7)  41/387 

Ad  Valorem;  Exemptions;  Personal  Property; 

Imported  Products    stored  in  Warehouse; 

Import-Export  Clause,  Article   I, 

Section   10,  Clause  2  of  the  United  States 

Constitution  41/157 

Ad  Valorem;  Exemptions;  Personal  Property 

Stored  in  Public  Warehouses; 

G.  S.   105-281  41/27 

Ad  Valorem;  Exemptions;  Private  Recreation 

Club  40/796 

Ad  Valorem;  Exemptions;  Property   Held  for 

Resale;  G.  S.   105-296,   105-297  41/328 

Ad  Valorem;  Exemptions;  Real  and  Personal 

Property  of  the  Charlotte  Opera 

Association,  the  Charlotte  Women's 

Center  and  the  Carolinas  Hospital  and 

Health  Services,  Inc.; 

G.  S.   105-278;  G.  S.   105-280  41/748 

Ad  Valorem;  Exemptions;  Real  Property;  Building 

Owned  by  Nonprofit  Medical  Development 

Authority  and  Leased  to  Private  Practitioner 

Doctors;  G.  S.   105-278;  Medical  Care 

Commission  Hospital   Facilities  Finance  Act, 

G.  S.  131-140,  G.  S.   131-158  41/583 

Ad  Valorem;  Exemptions;  Real  Property;  Doctor's 


Building  Owned  by  Nonprofit   Hospital 

Corporation  and   Rented   to  Private 

Practitioners; 

G.  S.   105-296(10)  41/347 

Ad  Valorem;  Exemptions;  Real  Property;  Privately 

Owned   Parking  Lots   Leased  by 

Municipality  40/798 

Ad  Valorem;  Exemptions;  Real   Property   Actually 

Used  for  Hospital   Purposes  40/799 

Ad  Valorem;  Exemptions;  Real  Property   Belonging 

to  Nonprofit  Medical  Foundation; 

G.  S.   105-278  (Formerly  G.  S.    105-296  -  See 

Chapter  806,  Session   Laws  of  1971,  New 

Machinery   Act)  41/455 

Ad  Valorem;  Exemptions;  Real   Property   Belonging 

to  YMCA  40/802 

Ad  Valorem;  Exemptions;  State-Owned  Property; 

Leasehold   Interest  in  State  Owned 

Property  40/803 

Ad  Valorem;  Exemptions;  Title  and  Ownership  of 

Goods  in   Process  of  Manufacturing  and 

Contracts  Between  a  North  Carolina 

Corporation  and  the   U.  S.  Government  for 

Manufacture  and  Furnishing  of  Goods  to   the 
>-        U.  S.  Government  40/805 

Ad  Valorem;  Foreclosure;  Joint  Foreclosure  by 

City-County  Tax  Collector; 

G.  S.   105-391(j)  -      •     41/337 

Ad  Valorem;  Foreclosure;  Jurisdiction;  Proper 

Trial  Division  in  Which  to  Bring 

Suit  40/808 

Ad  Valorem;  Foreclosure;  Right  of  Town  to  Seek 

Judgment  Against   Property  Owner;  Collection 

and   Foreclosure  of  Taxes  40/810 

Ad  Valorem;  Foreclosure;  Uniform  Civil   Process 

Fees;  Jurisdiction  40/811 

Ad  Valorem;  Garnishment;  Commissions  40/812 

Ad  Valorem;  Garnishment;  Transferee's  Liability 

for  Prior  Owner's  Real  Property 

Taxes  40/813 

Ad  Valorem;  hiterest.  Waiver  of; 

G.  S.   105-355(a)  41/538 


Ad  Valorem;  Liens;  Motor  Veliicles;  Priority  of 

Ad  Valorem  Taxes  Over  Prior  Perfected 

Liens  and  Security  Interests  41/692 

Ad  Valorem;  Liens;  Personal  Property;  Real 

Property  40/814 

Ad  Valorem;  Listing  Property;  Person  in  Whose 

Name  Personal  Property  Should  Be  Listed; 

Floor  Plan  Financing  Arrangement; 

G.  S.   105-304  41/42 

Ad  Valorem;  "Necessary  Expense";  Local  Mental 

Health  Clinic  40/815 

Ad  Valorem;  Payment  of;  Credit  Cards; 

Drafts  40/817 

Ad  Valorem;  Personal  Property;  Inventory; 

G.  S.   105-317.1  41/869 

Ad  Valorem;  Personal  Property; 

Listing  40/817 

Ad  Valorem;  PubHc  Service  Companies;  Broadcast 

Stations;  State  Board  of  Assessment; 

G.  S.  105-333(1)  41/702 

Ad  Valorem;  Release  of  Taxes;  Authority  of  Board 

of  Aldermen  40/819 

Ad  Valorem;  Revaluation;  Valuation  and 

Assessment  by  County  Board  of 

Commissioners  40/820 

Ad  Valorem;  Situs;  Airplanes; 

G.  S.  105-302(d)  41/324 

Ad  Valorem;  Situs;  Cars  Used  by  Executives 

of  Corporation; 

G.  S.   105-304(h)(2)  41/688 

Ad  Valorem;  Situs;  Leased 

Automobiles  40/822 

Ad  Valorem;  Situs;  Leased  Gas 

Cylinders  40/823 

Ad  Valorem;  Situs;  Personal  Property;  Property 

in  Custody  of  Person  Other  Than  Owner; 

Truck  Chassis; 

G.  S.   105-274;  -304,  -315  41/901 

Ad  Valorem;  Situs;  Real  Property;  Tract 

Lying  in  Two  Townships  Within  County; 

Place  for  Listing  40/824 

Ad  Valorem;  Situs;  Residence;  Domicil;  Effect  of 


Marriage  to  Nonresident  Serviceman  Upon 

Taxation  of  Personalty  Owned  by  Woman  Who 

Was  Legal  Resident  of  County  Before 

Marriage  40/825 

Ad  Valorem;  Situs;  Tobacco  Curers  and 

Fuel  Tanks;  G.  S.   105-302(d)  41/344 

Ad  Valorem;  State  Departments  and  Agencies; 

Payment  of  Taxes  Under  G.  S.   105-279 

by  Wildlife  Resources  Commission  on 

Value  of  Timber  Exchanged  for 

Land  41/766 

Ad  Valorem;  Tax  Collectors;  Appointment  of 

Tax  Collectors;  Effect  of  Local  Acts; 

G.  S.   105-349  and 

G.  S.   105-395(c)  41/589 

Ad  Valorem;  Taxes  Due  But  Unpaid  Upon 

Dissolution  of  Corporation  40/827 

Ad  Valorem;  Waiver  of  Interest; 

G.  S.   105-355(a)  41/538 

Ad  Valorem;  Change  in  Valuation;  Power 

of  Tax  Supervisor  After  Board  of  ,- 

Equalization  and  Review  Adjourns; 

G.  S.  105-325(aX6);  ^^^ 

G.  S.   105-325(b); 

G.  S.   105-2960)  -  41/514 

Airports;  Passenger  Boarding  Fee  or 

Tax  40/828 

41/877 
Ambulance  Liens;  Garnishment  and  Attachment; 

Collection   From  Without  the  County; 

G.  S.  44-51.4;  G.  S.   105-385; 

G.  S.   105-386  41/134 

Cigarette  Tax;  Sales  Tax;  G.  S.   105-113.3, 

G.  S.   105-113.5, 

G.  S.  105-164.3  ^  41/930 

Constitutional   Law;  Interstate  Commerce; 

Airports;  Boarding  Fees;  ■ 

G.  S.  63-7  41/877 

Corporate   Income  Tax;  Dividends;  Domestic 

Corporations  41/884 

Corporation   Franchise  Tax;  Exemptions;  40/781 

Air  Cleaning  Devices  40/783 


Corporation  Income  Tax;  Consolidated  Returns; 

Installment  Reporting  40/831 

Education  Supplemental  Tax  (See  Education) 
Federal;  Notice  of  Tax  Levy  on  Funds  Due  From  the 

State  Department  of  Social  Services  to  an 

Individual  40/832 

Federal  Estate  Tax;  Group  Life  Insurance 

Policies;  Assignability  to  Avoid  Inclusion 

in  Estate  40/338 

Foreclosure  Suit;  Judgment  by  Default 

Final  40/133 

Franchise  Taxes;  Cable  vision  Franchise; 

Impairment  of  Contractual  Obligation; 

U.  S.  Constitution,  Article  I, 

Section   10  40/833 

Franchise  Taxes;  Indebtedness;  Equity  Capital; 

Deductions  from  Tax  Base; 

G.  S.  105-122(b)  41/332 

Franchise  Taxes;  Street  Bus  Systems; 

G.  S.  105-116;  G.  S.   105-120.1  41/713 

Gasoline  Tax;  Exemption;  Gasoline  Purchased  by 

County  Board  of  Education  on  Behalf  of 

Extension  Unit  of  Community  College  System 

for  Its  Use  in  Adult  Driver 

Education  40/835 

Gasoline  Tax;  Exemptions;  Red  Cross  40/836 

GasoUne  Tax;  Refund  of  Taxes  Paid  by  Counties 

and  Municipalities;  Tax  Paid  on  Motor  Fuel 

Used  by  County-Ov^ned  Hospital; 

G.  S.  105-446.1  41/306 

Gasoline  Tax;  Refunds;  City  Transit  Systems; 

Contiguous  Municipalities; 

G.  S.  105-446.3  41/720 

Gasoline  Tax;  Refunds;  Redevelopment  Commissions; 

G.  S.  105-446.1  41/585 

Gift  Tax;  Gifts  to  the  North  Carolina  Museum 

of  Art  40/847 

Gift  Tax;  Transfer  for  Less  than  Full 

Consideration;  Transfer  of  Real 

Property  41/923 

Gross  Receipts  Tax;  Franchise  Tax;  Motor 

Vehicles;  Lease  Agreement  40/837 


Gross  Receipts  Tax  on  Common  Carrier  Under 

Lease  Agreement  40/437 

Hospital  Districts;  Levy  for  Operating 

Expenses;  Year  of  Levy;  Construction 

of  Ballot;  G.  S.   131-126.38  41/402 

Income  Taxes;  Divorce;  Basis  for  Gain  or  Loss; 

Estates  by  Entirety;  Effect  of  Divorce; 

Sale  of  Interest  by  Divorced 

Spouse  40/838 

Income  Taxes;  Exemptions;  Dependents;  Court 

Order  Assigning  Exemptions; 

G.  S.   105-149  41/866 

Income  Taxes;  Exemptions;  Government      -^ 

Instrumentalities;  Federal  National 

Mortgage  Association  41/146 

Income  Taxes;  Exemptions;  Nonprofit   Educational 

Institution  40/840 

Income  Taxes;  Exemptions;  Religious  Order 

Member  Not  Exempt  From  ■    m     40/841 

Income  Tax;  Gain  from  Sale  of  Property; 

Mortgage  Assumption  Agreement;  '    '.    :  ■} 

G.  S.   105-1 4 1(a)(3);  Gift  Tax;  Transfer  ' 

for  Less  Than  Full  Consideration; 

G.  S.   105-189  41/923 

Income  Taxes;  Gross  Income;  Deductions;  Alimony; 

Separate  Maintenance;  Periodic  Payments; 

G.  S.   105-141.2; 

G.  S.   105-147(21)  41/70 

Income  Taxes;  Gross  Income;  Exemptions; 

Annuities  41/137 

Income  Taxes;  Retirement  Pay;  Taxability  of 

Legislative  Retirement  Pay  and  Benefits  in 

Excess  of  Member's  Contributions  41/744 

Inheritance  Tax;  Exemptions;  Child  40/842 

Inheritance  Tax;  Exemptions; 

Grandchildren  -   -  40/843 

Inheritance  Tax;  Exemptions,  Great-Grandcln'.dren; 

G.  S.   105-4  41/562 

Inheritance  Tax;  Gifts  to  North  Carolina 

Museum  of  Art  40/847 

Inheritance  Tax;  Group  Life   Insurance  Policies; 

Assignability   to  Avoid   Inclusion  in 

Estate  ,  .  40/338 


Inheritance  Tax;  Safety   Deposit  Box,  Access  to; 

Duty  of  Clerk  of  Court  41/44 

Inheritance  Tax;  Tenant  by  Entireties  40/848 

Intangibles  Tax;  Accounts  Payable;  Evidences  of 

Debt;  Checks;  Drafts; 

G.  S.   105-201,202.  41/202 

Intangibles  Tax;  Accounts  Receivable;  Accounts 

Payable;  Bonuses;  G.  S.   105-201  41/208 

Intangibles  Tax;  Accounts  Receivable; 

Corporations  Reporting  Income  on  Fiscal 

Year  Basis;  Dissolved  Corporations;  Date 

of  Levy  40/848 

Intangibles  Tax;  Accounts  Receivable;  Periodic 

Billings  by  Construction  Company;  Evidences 

of  Debt;  G.  S.   105-201   and 

G.  S.   105-202  41/175 

Intangibles  Tax;  Accounts  Receivable;  Transfers 

Between  Parent  and  Subsidiary 

Corporations  40/850 

Intangibles  Tax;  Escheat  of  Corporate  Dividends; 

Application  of  Intangibles  Tax  40/852 

Intangibles  Tax;  Exemptions;  Government 

instrumentalities;  Federal  National 

Mortgage  Association  41/146 

Intangibles  Tax;  Property  Held  by   Fiduciary  in 

This  State  for  Benefit  of  Nonresident; 

Ratio  Factor  for  Determining  Partial 

Exemption  From  Tax  40/853 

Local  Government  Sales  and   Use  Tax;  Distribution 

of  Proceeds  to  Municipalities;  Pinehurst; 

G.  S.   105-472  41/533 

Poll  Tax;  Exemptions;  Disabled  Veterans  40/854 

Privilege   License  Tax;  Automobiles; 

Salvage  40/855 

Privilege   License  Tax;  Branch  or  Chain  Stores; 

Montgomery  Ward  Sales  Agency; 

G.  S.    105-98  41/33 

Privilege  License  Tax;  Carnivals;  License  Tax 

Imposed  by  County;  Exemptions;  Uniformity; 

G.  S.   105-39(d);  Art.  V,  N.  C. 

Constitution  41/364 

Privilege   License  Tax;  Cigarette  Vending 


Machines  40/856 

Privilege  License  Tax;  Cigarette  Vending 

Machines;  City  and  Town  Tax  on  Cigarette 

Vending  Machines  40/858 

Privilege  License  Tax;  Cities  and  Towns; 

Collection  Procedures  40/859 

Privilege  License  Tax;  Cooperative  Marketing 

Associations;  Dairies  40/860 

Privilege  License  Tax;  Court  Reporters; 

G.  S.   160-56  ■  41/104 

Privilege  License  Tax;  Day-Care 

Facilities  41/887 

Privilege  License  Tax;  DupHcating  Machines 

and  Copiers;  G.  S.   105-51  41/251 

Privilege  License  Tax;  Going  Out  of  Business 

License  Tax;  G.  S.  160-56  41/429 

Privilege  License  Tax;  Itinerant  Photographers' 

License;  License  Tax  By  City  Where 

Photographs  Taken  in  City  and  Negatives 

Sent  Out  of  State  for  Development  and 

Return  40/861 

Privilege  License  Tax;  Laundry  and  Dry         '-     - 

Cleaning  Pick-up  Stations; 

G.  S.  105-74  and  G.  S.   105-85  41/80 

Privilege  License  Tax;  Levy  on  Newly -Annexed 

Territory  40/863 

Privilege  License  Tax;  License  Tax  Upon 

Employment  Agency;  G.  S.  105-90  41/82 

Privilege  License  Tax;  Out-of-Town  Beer 

Wholesaler  Doing  Business  in  Town  40/864 

Privilege  License  Tax;  Penalties;  Applicability 

of  Penalty  Imposed  Under  G.  S.  105-236(2)  to 

Failure  to  Obtain  Municipal  or  County 

Privilege  License  40/866 

Privilege  License  Tax;  PinbaU  Machines;  Levy  of 

Tax  By  Town  on  Each  Machine  40/868 

Privilege  License  Tax;  Service  Station  40/870 

Privilege  License  Tax;  Trailer  Sales  '  ' 

Lots  40/870 

Privilege  License  Taxes;  City  Ordinance 

Imposing  License  Tax  on  Storage 

Warehouses  41/487 


Real   Estate   Excise  Stamp  Tax  40/871 

ReaJ   Estate  Excise  Stamp  Tax;  Cemetery 

Lots  40/872 

Real   Estate  Excise  Stamp  Tax;  Consideration; 

Conveyance  of  Real  Property  in   Exchange 

for  Reciprocal  Conveyance  of  Real  Property; 

G.  S.   105-228.29  41/480 

Real   Estate  Excise  Stamp  Tax;  Conveyances  by 

Operation  of  Law;  Commissioners'  Deeds; 

G.  S.   105-228.29  41/204 

Real   Estate  Excise  Stamp  Tax;  Conveyances 

Resulting  From  Corporate  Distribution  or 

Liquidation;  Lack  of  Consideration  41/75 

Real   Estate  Excise  Stamp  Tax;  Exemptions; 

Foreclosure  Deed  to  Farmers  Home 

Administration;  G.  S.   105-228.31  41/149 

Real   Estate  Excise  Stamp  Tax;  Exemptions; 

National  Banks  40/872 

Real  Estate  Excise  Stamp  Tax;  Foreclosures; 

Consideration; 

G.  S.  105-228.29  41/837 

Real  Estate   Excise  Stamp  Tax;  Foreclosures; 

Government   Instrumentalities;  Federal 

National  Mortgage  Association;  Government 

National  Mortgage  Association;  Veterans 

Administration;  G.  S.   105-228.28  41/714 

Real   Estate   Excise  Stamp  Tax;  Foreclosures; 

Government   Instrumentalities;  Veterans 

Administration  41/168 

Real   Estate   Excise  Stamp  Tax;  Husband-Wife 

Conveyances;  Gifts; 

G.  S.   105-228.28,   105-228.29.  41/237 

Real   Estate  Excise  Stamp  Tax;  National  Banks, 

Liability  of;  Public  Law  91-156,  91st 

Congress,  H.  R.  7491  40/873 

Real   Estate  Excise  Stamp  Tax;  Partition  Deeds 

Exchanged  Between 

Tenants-in-Common  40/875 

Real   Estate   Excise  Stamp  Tax;  Refusal  of  Register 

of  Deeds  to  Accept  Deed   for  Recording 

Pending  Payment  of  Tax  &  Purchase  of 

Stamps  40/876 


Real   Estate   Excise  Stamp  Tax;  Voluntary 

Partitions  of  Realty;  Exchanges  of 

Realty;  G.  S.   105-228.28,  G.  S.   105-228.29, 

G.  S.    105-228.30  and    1971    Treasurer 

Regulation    §   47-4361 -2(b)(7)  ■'         41/639 

Refund  of  Taxes;  Statute  of  Limitations; 

G.  S.   105-266  and  G.  S.   105-155  •         41/509 

Sales  &  Use  Tax,  County;  Application  to  Sales 

Within   the  County  of  Tangible   Personal 

Property  40/879 

Sales  &  Use  Tax,  County;  Situs  of  Sale; 

G.  S.   105-164.51  40/881 

Sales  &  Use  Tax,  County;  Use  for  Non-Necessary 

Expense  Prohibited  40/883 

Sales  and  Use  Tax,  State;  Cigarette  Tax, 

Includable  in   Base   for  Sales  Tax 

Purposes  41/930 

Sales  &  Use  Tax,  State;  Exemptions;  Crushed 

Stone;  Sand, 

G.  S.   105-164.13(3)  41/511 

Sales  &  Use  Tax,  State;  Exemptions; 

Refunds  '    '  '      '        40/886 

Sales  &  Use  Tax,  State;  Liability  for  Payment 

of  North  Carolins  Use  Tax  on  Motor 
/"         Vehicles  and  Other  Tangible  Personal 

Property  Purchased  Outside  North  Carolina 

for  Use  in  This  State  by  Nonresident 

Servicemen  Stationed  in  North  Carolina; 

Soldiers'   and  Sailors'  Civil   Relief 

Act  40/887 

Sales  &  Use  Tax,  State;  National   Banks 

Liability  for;  Public  Law  91-156, 

91st  Congress,  H.  R.  7491  40/890 

Sales  &  Use  Tax,  State;  Public  Sale  of         ' 

Automobile  by  Gaston  County   Board  of 

Education;  Tax   Liability  of  Purchaser  at 

Sale  40/892 

Teachers   (See  Education)  -   '-        ; 


Teachers'   and   State   Employees'   Retirement  System 
(See  Retirement  or  State  Departments, 
Institutions  and  Agencies) 


Technical   Institutes  (Sec  Hducation) 
Television    (See  Municipalities;  Franchises) 

Time 

Drivers'   Licenses;  Suspensions;  Time 

Suspension   Begins  40/428 

Time,  Eastern   Standard  ;- 

ABC  Act;  Hours  of  Sale  and  Consumption; 

Eastern  Standard  Time  40/7 

Toll   Roads 

North  Carolina  Turnpike  Authority;  Authority 
of  the  Turnpike  Authority   to  Build  a 
"Toll   Road"   Proposed  by  Developer  on 
Smith   Island  40/771 

Torts 

Municipalities;  Authority   to  Act   Based   on 

Unauthorized  Representations  by 

Individual  Board  Members  40/522 

Municipalities;  Recreation  Commission  40/505 

Prisoners;  Liability   for   Injury   to  Persons  in 

Custody   of  Department  of  Corrections  for 

Safekeeping  40/537 

State  Departments,   Institutions  and  40/753 

Agencies;  Liability  40/755 

State  Departments,  institutions  and 

Agencies;  Liability;  Liability 

Insurance  41/497 

State   Departments.   Institutions  and 

Agencies;  Ports  Authority;  Contracts  for 

Tort   Liability;  Liability 

Insurance  41/667 

Teacher  Aides;  Liability  of  40/758 

Tort  Claims  Act;  Liability  in  Excess  of 

SI 5,000  Per  Injury   Per  Person  40/756 

Trailers 

Sales;  Privilege   License  Recjuired   for  40/870 


Trusts 


I 


Accounting;  Effect  Given  Exemption  in  Will  as 

to  Filing  Periodic  Accounts;  Compelling 

Accounting 
Charitable  Trusts;  Termination  of  "Private 

Foundation"  and  Distribution  of 

Assets 
Revocation  by  Trustor 


41/757 


41/828 
40/893 


Tuition    (See  Education) 


Turnpike  Authority 

Toll  Roads;  Authority  of  the  North  Carolina 
Turnpike  Authority  to  Build  a  "Toll 
Road"  Proposed  by  Developer  on  Smith 
Island 


40/771 


U 


Uniform  Commercial  Code 

Motor  Vehicles;  Title  and  Registration; 
■  Perfection  of  Security   Interests 


40/446 


Uniform  Reciprocal  Enforcement  of  Support  Act 

Style  of  Case  Showing  the  Mother  As  Complainant, 
the  Dependent  Children  Being  Identified  in 
the  Body  of  Document  Filed  with  the  Courts; 
Order  of  Support  40/7' 

University   of  North  Carolina  (See  State  Department, 
Institutions  &  Agencies;  Greater  University  or 
Education) 


Utilities 

University  Owned   Utilities;  Governor's 

Study  Commission  to  Study  Sale  or 
Retention  of 


41/925 


V 


Vending  Machines 

Privilege  License  Tax;  Cigarettes  40/856 

Privilege  License  Tax;  City  and  Town  Tax  on 

Cigarette  Vending  Machines  40/858 

Venue 

Criminal  Trial  for  Violation  of  G.  S.  14-402; 
Weapons;  Pistol  Permits  to  be  Obtained  in 
County  Where  Gun  Purchased  or  Transfer 
Made;  Venue  of  Criminal  Trial  For 
Violation  of  G.  S.  14-402  40/195 

Veterans 

Motor  Vehicles;  Free  Registration 

Plates  40/439 

Poll  Tax;  Exemption  of  Disabled 

Veterans  40/854 

Public  Records;  Receipt  of  Free  Copies  40/636 


W 


Wages 

Garnishment;  Exemption  of  State  From  Federal 

Law  40/531 

Minimum  Wage  Act;  Part  Time  Employees  to  be 

Counted  Under  G.  S.  95-87  41/438 

Warrants  (See  Criminal  Law  &  Procedure) 

Water  Resources 

Contracting  Debt  for;  Authority  of  41/522 

State  and  Local  Government  41/883 

Watershed  Improvement  Districts 

Exchange  of  Land  of  District  for  Privately  Owned 

Land;  G.  S.  139-8(4).  41/228 

Weapons 

Concealed;  What  Is;  G.  S.  14-269  41/207 


Disposition  of  Personal  Property  Seized  by 

Police  40/143 

Educational  Property;  Applicability  of 
'.,,  G.  S.   14-269.2   to  Forest  Lands  Owned  or 

Controlled  by  Universities  41/539 

Firearms;  Federal   Firearms  Act  of   1968; 

Criminal  Justice  Planning  Units;  Exempt 

Transfers;   18  USCA  925  and 

26  USCA  5853  •      .    .    ■,  41/568 

Issuance  of  Pistol   Permits  40/194 

Pistol   Permits  to  be  Obtained  in  County  Where 

Gun   Purchased  or  Transfer  Made;  Venue  of 

Criminal  Trial  for  Violation  of 

G.  S.   14-402  ..  ■.  40/195 

Pistol  Permits   to   18,   19  and  ;  .,' 

20-Ycar-Olds  41/465 

Possession  of  Weapons  by   Faculty  Members  of 
-  .'  'V.  Schools  in  Homes  of  Faculty   Members 

Located  on  School  Property  41/466 

Wills    (See  Administration  of  Estates;  Wills) 

Witnesses 

Criminal   Law  &  Procedure;  Grand  Jury;  Authority 
of  Grand  Jury   to  Summons 
Witnesses  40/175 

Work    Incentive    Program    (See  Social  Services;  Work 
Incentive  Program) 

Workmen's  Compensation 

ABC  Officers;  Coverage  When   Assisting  in 

Riot  40/552 

.  ■■,.       Medical   Bills  Incurred  in   Another 

State  40/894 

Policemen;  Injury  While  MoonligiUing  41/911 

Policemen;  Workmen's  Compensation  for   Injury 

Outside  Corporate   Limits;  Police  Chasing 

Speeding  Motorist  Outside  Corporate 

Limits  40/ 1 8 1 

Receiving  Wages  and  Temporary  Total  Disability 

Payments  Under   the  Workmen's  Compensation 

Act  at   the  Same  Time  40/634 


School   Employees;  Reservation  of  Sick  Leave  of 
Employee   Until  Workmen's  Compensation 
Benefits  Have  Been  Exhausted  40/290 

State  Employees;  Compensation  for  Injury  While 

Traveling  in  Private  Plane  41/464 

State  Not   Liable   for  Workmen's  Compensation  in 
Injury  of  Person  on  Suspended 
Sentence  41/398 


Zoning 

Elections;  No  Authority   for  Commissioners  to  Hold 

a  "Straw  Vote"  Election  40/95 


.>^ 


